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REPORTER’S NOTES. 


A table of statutes and constitutional provisions cited and con- 
strued can be found numerically arranged on pages Ixix to Ixxiv. 

It is proper to note a departure from the former method in the 
arrangement of the lists of cases reported, cited and overruled. In 
these lists, which may be found on pages ix to xxiii, pages xxv to 
xlvii, pages xlix to Ixviii, respectively, words beginning “M’,” “Me,” 
“Or,” “St.” “Van,” “De,” etc., have been arranged phonetically, that 
is to say, as though spelled out in full, viz:, “Mac,” “Saint,” ete. This 
is not the method pursued in the city directories, with the single 
exception of Toronto, Ontario, but it is the method which has been 
adopted by the Century Dictionary, the Standard Dictionary, the En- 
ceyclopedia Britannica and the American Cyclopedia. The usage of 
law reporters is divided. 

it is proper to note, also, some departure in punctuation from the 
usage of former reporters: (1.) When a simple sentence is a long 
one, or when the subject nominative is accompanied by an insep- 
arable adjunct, a comma is inserted before the verb. This rule 
has the support of Goold Brown and Bullions. It is condemned 
by Wilson, Teall and Noble Butler. Wilson lays down the sweeping 
rule that no comma is admissible between the subject nominative 
and its predicate. (2.) In a series of words, all of the same part of 
speech, a comuina is inserted in place of a conjunction omitted, but 
never when the conjuuction is used. 

In the present volume the word “centre” has been uniformly spelled 
with an e-final. This method has been followed because it is the 
usage of writers of permanent English literature, ¢. g., James G. 
Blaine and Mark Twain. “Can not” is treated as two words. ‘Em- 
ployee” has been substituted for the French word “employé.” This 
last, change has been made (1) to avoid the annoyance of a French 
pronunciation, (2) to make the word correspond with payee, assignee 
and other familiar forms, (3) because employé, being a noun of the 
masculine gender, can not properly be applied to a female, and some 
other word would have to be substituted in such cases. The spelling 
of this word with a double e-final has been adopted by the reporter 
of the supreme court of Massachusetts. 

James M. Woolworth edited the first two volumes of the Nebraska 
Reports. Lorenzo Crounse the third volume. Guy A. Brown edited 
volumes 4 to 25, inclusive. Charles S. Lobingier edited volumes 26 
to 34, inclusive. William B. Rose edited volumes 35 to 58, inclusive. 
Among their respective methods of indexing a marked difference will 
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be observed. Mr. Lobingier divided his matter into a greater variety 
of subjects than Mr. Rose. The method of Mr. Rose has been more 
nearly followed, not because it is the best, but because it is the niost 
in vogue. It will be noticed that “Judicial Sale” is a mere cross- 
reference to “Execution” in the index. This is on the authority of 
Burkett v. Clarke, 46 Nebr., 466, 467, paragraph 2 of syllabus. 

In preparing the list of overruled cases, a total revision has been 
attempted. Yhe magnitude of the task was not appreciated until 
it was well under way. Pride of purpose was the spur to its com- 
pletion. That it is open to just criticsm, goes without saying. It 
is the work of the reporter, who will have to bear the blame for 
its imperfections. The classification of cases under the heads “Ex- 
pressly Partially Overruled,’ “Compare,” etc., was made, not only 
as a convenience to the bar, but as au act of justice to the bench. 
Even where the case of A v. B is in apparent conflict with the case 
of C v. D; and in the subsequent case of E v. F, the writer of the 
opinion does not in hee verba overrule A v. B, but says that it is 
overruled by C v. D, A v. B should not, except in an extreme instance, 
be placed in the list of cases overruled. In the present list such 
cases have been collated under the subhead “Compare.” 

A few instances of head-lines of paragraphs to syllabi will appear 
in this volume. But this method will be practically abandoned here- 
after. The catch-word will be substituted for the head-line. (See 
Reporter’s Notes to Volume 61.) There is too much danger of the 
head-line, which is the work of the reporter, being mistaken for an 
authoritative statement by the court. 

Attention is called to the preliminary notes on pages 123 and 214, 
also to foot-notes on pages 30, 126, 136, 180, 207, 222, 269, 371, 427, 
445, 461, 493, 520 and 805. 

Acknowledgments are due Commissioner Pound, Hon. Robert Ryan, 
Prof. Frank Irvine of Cornell and Hiland H. Wheeler, for valuable 
suggestions as to the editing of the 59th, 60th, 61st and 62d volumes 
of these reports. 
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NotTr.—The insertion in the following list of a case from another 
state would necessitate a change in the foregoing title; hence this 
note. An act of the legislature of Ohio, adopted in 1835, provided 
“That if any person shall purposely, and of deliberate and premedi- 
tated malice, or in the perpetration, or attempt to perpetrate any 
rape, arson, robbery or burglary, or by administering poison, or 
causing the same to be done, kill another; every such person shall 
be deemed guilty of murder, in the first degree,” etc. In 1857 the 
supreme court of the state construed that statute, holding the adverb 
“purposely,” as a modifier of the verb “kill,” to apply to every inter- 
vening clause; opinion by Bartley, C. J., Robbins uv. State, 8 Ohio St., 
175. The effect was to make intent a necessary ingredient of murder 
in both degrees. In 1875 the Ohio law became ours by adoption. 
Criminal Code, sec. 3, amended in 1893. In 1897 our supreme court 
held that our legislature, in adopting the Ohio law, did not adopt 
the construction of her court, but that such decision stood—on a 
par with any decision of our own court—subject to revision; and 
they then and there overruled it; opinion by Post, C. J., Morgan tv. 
State, 51 Nebr., 672, overruling paragraph 3 in Hallenbeck v. Hahn, 2 
Nebr., 377, Coffield v. State, 44 Nebr., 417, 423 and Forrester v. Kearney 
Nat. Bank, 49 Nebr., 655, 663. Morgan v. State is upheld in Rhea v. State, 
63 Nebr., —., opinion by Ho.coms, J. The Ohio decision is mentioned 
with disapproval in a dictum by the Oregon supreme court; opinion 
by Kelly, C. J., State uv. Brown, 7 Ore., 186, 197.—tEPORTER. 


EXPRESSLY PARTIALLY OVERRULED. 


Adams v. Nebraska City Nat. Bank, 4 Nebr., 370. 
Chattel mortgage. Title to property passes to mortgagees, 
Musser v. King, 40 Nebr., 892. 


Latter case upheld in Randall v. Persons, 42 Nebr., 607; Sharp 
v. Johnson, 44 Nebr., 165; Camp v. Pollock, 45 Nebr., 771. 


Murray v. Loushman, 47 Nebr., 256. 


Strahle v. First Nat. Bank of Stanton, 47 Nebr., 
219. 


Title to property remains in mortgagor. 


Alter v. Bank of Stockham, 51 Nebr., 797. 
Alter v. Bank of Stockham, 53 Nebr., 223. 
Fraud. Conversion. 
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Failure to file affidavit before service by publication. 
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Curtin v. Atkinson, 36 Nebr., 110. 
Parties to error proceeding in supreme court, 
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McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. Rights of mortgagor. 


Drexel v. Richards, 48 Nebr., 732. 
, Drexel v. Richards, 50 Nebr., 509. 
Mechanic’s lien. Description of real estate. 
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Mortgage foreclosure. 
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Linitation of proceeding in error. 
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Alteration of negotiable instrument. 
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Smith v. Columbus State Bank, 9 Nebr., 31. 
Promissory note. Tegal consideration. Innocent purchaser. 
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Burkett v. Clark, 46 Nebr., 466, 468, 475. 
Judicial sale. Redemption. Deposit. : 


Lancaster County v. Horn, 34 Nebr., 742. 
Sager v. Summers, 49 Nebr., 459. 
Voluntary assignment. 


J.ewis v. ifills, 47 Nebr., 910. 
Barker v. Wheeler, 60 Nebr., 470, 471. 
Res adjudicata. Judgment upon officer’s bond. 
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McCord v. Bowen, 51 Nebr., 247, 251. 
Attachment. Chattel mortgage. . 
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McCord v. Weil, 33 Nebr., 868, 869. 


Latter case reaffirmed in Seeds Dry Plate Co. v. Heyn Photo 
Supply Co., 57 Nebr., 214, 217. 


Review of order appointing receiver in advance of main case. 


Manley v. Downing, 15 Nebr., 637. 
Green v. Bowman, 34 Nebr., 363. 
Limitation of foreclosure of mechanic’s lien. 
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Law of the case as a rule in district court. 


Omaha Consolidated Vinegar Co. v. Burns, 44 Nebr., 21. 


Omaha Consolidated Vinegar Co. v. Burns, 49 
Nebr., 229. 


Mechanic’s lien for sinking well. 


Omaha & R. V. R: Co. v. Wright, 47 Nebr., 886. 


° Omaha & R. V. R. Co. « Wright, 49 Nebr., 456, 
457. 


Pleading negligence. 


Osborne v. Canfield, 33 Nebr., 330. 
Moline v. Curtis, 38 Nebr., 520, 534. 


Bill of exceptions on review of attachment proceeding in county 
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Pacific Express Co. v. Cornell, 59 Nebr., 364. 


Nebraska Telephone Co. v. Cornell, 59 Nebr., 737. 
Maximum rate law. 


Richards v. State, 22 Nebr., 145. 


Horbach v. City of Omaha, 49 Nebr., 851. 


Latter case reaffirmed in Matthews v. Mulford, 53 Nebr., 252, 
253. 


Extension of time for filing bill of exceptions. 


Richardson v. Campbell, 34 Nebr., 181. . 
; Havemeyer v. Paul, 45 Nebr., 373, 374. 

Latter decision reaffirmed in Omaha Loan & Trust Co. v. Han- 
sen, 46 Nebr., 870, and in Connecticut Mutual Life Ins. Co. v. West- 
erhoff, 58 Nebr., 379, 383. 

Contract rate of interest after maturity. 


Russell v. Rosenbaugh, 24 Nebr., 769. 
Aultman v. Martin, 49 Nebr., 103. 
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Amendment of bill of exceptions. Time to present for allow 
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Scott v. Flowers, 60 Nebr., 675. 
Scott v. Flowers, 61 Nebr.. 620. 


State industrial school. Constitutionality of statute. Consti- 
tutional portion stands notwithstanding the defect, 
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Latter case reaffirmed in Hall v. Hooper, 47 Nebr., 111, 118. 
Right to maintain action to quiet title defined. 


Strader v. White, 2 Nebr., 348. 
Gibson v. Smith, 31 Nebr., 335. 


Waggoner y. First Nat. Bank of Creighton, 43 
Nebr., 84, 94, 95. 
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Discharge of attachment after judgment. 


Thomas v. Markmann, 43 Nebr., 823. 
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Judgment of court having jurisdiction against an officer does 
not conclude his bondsmen, but is only prima facie evidence. 


Walker v. Turner, 27 Nebr., 103. 
City of Omaha v. Richards, 49 Nebr., 244, 245. 
Specific exceptions to instructions. 


Weaver v. Cressman, 21 Nebr., 675. 


Anheuser-Busch Brewing Ass’n v. Hier, 52 Nebr., 
424, 


Funds in hands of clerk of district court not subject to garnish- 
ment. Action in equity. 


Westcott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 


Latter case reaffirmed in Darnell v. Mack, 46 Nebr., 740 
Attachment. Levy. Jurisdiction. 


White v. State, 28 Nebr., 341. 
Coffield v. State, 44 Nebr., 417. 
Filing information without preliminary hearing. 


Whitman v. State, 42 Nebr., 841. 
Metz v. State, 46 Nebr., 547, 556. 
Burglary. Presumption. Possession of stolen property. 
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Writ of replevin against officer holding goods under execution 
issued on void judgment. 


Winslow v. State, 26 Nebr., 308, 312. 
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Allegation of the particular hour of the night in an indictment 
for burglary. 


Woodruff v. White, 25 Nebr., 745. : 
Stevens v. Carsons, 30 Nebr., 544, 551. 
Good faith of transaction between husband and wife. 
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Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369. 
James v. Higginbotham, 60 Nebr., 203, 


Latter case reaffirmed in Gandy v. Cummins, 63 Nebr., ..., and 
Achenbuch v. Pollock, 63 Nebr., ... 

Assignment in petition in error that court erred in overruling 
motion for new trial. 


Coffield v. State, 44 Nebr., 417, 419. 
Forrester v. Kearney Nat. Bank, 49 Nebr., 655. 
Morgan v. State, 51 Nebr., 672, 693. 
See note at the head of this list of cases. 


Crowell v. Johnson, 2 Nebr., 146. 
Wescott v. Archer, 12 Nebr., 345, 
Attachment. Jurisdiction. 


Eiseman v. Gallagher, 24 Nebr., 79. 


Brewster v. Bank of Ainsworth, 43 Nebr., 79. 
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Frenzer v, Richards, 60 Nebr., 131.] 
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Hallenbeck v. Hahn, 2 Nebr., 377. 
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Limitation of mortgage foreclosure. 
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Kane v. Union P. R. Co., 5 Nebr., 105. 
Hurlburt v. Palmer, 39 Nebr., 158. 


Anheuser-Busch Brewing Ass’n v. Peterson, 41 
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First Nat. Bank of Hastings v. Allister, 33 Nebr., 646. 
Capital Nat. Bank of Lincoln v. American Ex: 
change Nat. Bank of Chicago, 51 Nebr., 707. 


Negotiable paper. Legal holiday. Presentment and protest. 
Common law not abrogated by statute. 


First Nat. Bank of South Bend v. Gandy, 11 Nebr., 431, 433. . 
Mackintosh v. Johnson, 51 Nebr., 33, 34. 
Public funds. Garnishment, 
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Godman v. Converse, 38 Nebr., 657. 
Godman v. Converse, 43 Nebr., 463. 


Administration of estates. Allowance to widow. Acceptance of 
conditional will. 


Horn v. Miller, 20 Nebr., 98. 
Bickler v. Dutcher, 35 Nebr., 761. 


Latter case reaffirmed in Continential Building & Loan Ass’n v. 
Mills, 44 Nebr., 136, 142. : 
Taking appeal. Limitation of time. 


Howell v. Roberts, 29 Nebr., 483. 


Globe Publishing Co. v. State Bank of Nebr., 
41 Nebr., 175, 176. 


Liability of stockholder in corporation. 


Landauer v. Mack, 39 Nebr., 8. 
Landauer v. Mack, 43 Nebr., 430. 
Attachment. Levy on mortgaged chattels. Burden of proof. 


McDonald v. Bowman, 35 Nebr., 93. 
MeDonald v. Bowman, 40 Nebr., 269. 
Chattel mortgage. Attachment. Replevin by mortgagee. 


Mathis v. Pitman, 32 Nebr., 191. 
Wallace v. Sheldon, 56 Nebr., 55, 59. 


Taxing of costs and attorneys’ fees, in a will contest, against 
the estate. 


Morehead v. Adams, 18 Nebr., 569. 
Scott v. Overall, 50 Nebr., 144. 


Construction of statutes relative to settling a bill of excep- 
tions. 


Morgan v. State, 48 Nebr., 798. 
State v. Cornell, 50 Nebr., 526. 
Compensation of stenographer. 


Nebraska Telephone Co. v. Cornell, 58 Nebr., 823. 


Pacific Express Co. v. Cornell, 59 Nebr., 364. 
Construction of petition in injunction. 


Nebraska Telephone Co. v. Jones, 59 Nebr., 510. 
Nebraska Telephone Co. v. Jones, 60 Nebr., 396. 
Contributory negligence. Directing verdict. 


Nicholls v. Barnes, 32 Nebr., 195. 
Nicholls v. Barnes, 39 Nebr., 103. 


Landloid and tenant. Possession by tenant under written lease 
unilaterally executed tantamount to oecupying under ural lease. 


Omaha & R. V. R. Co. v. Clark. 35 Nebr., 867. 
Omaha & Nt. V. R. Co, v. Clarke, 39 Nebr., 65, 
Question of fact, 
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Pickens v. Plattsmouth Land Co., 31 Nebr., 585. 


Pickens v. Plattsmouth Investment Co., 37 Nebr.. 
272. 


Mechanic’s lien. Question of fact. 


Phillips v. Bishop, 31 Nebr., 853. 
Phillips vy. Bishop, 35 Nebr., 487. 


The latter case overruled the former, on a question of fact ana 
not of law. 


Rice v. Gibbs, 33 Nebr., 460. 
Rice v. Gibbs, 40 Nebr., 264, 265. 
Assignability of a contract of option for a sale of real estate. 


Rittenhouse v. Bigelow, 38 Nebr., 543. 
Rittenhouse v. Bigelow, 38 Nebr., 547. 
Cities of the first class. Equalization of taxes by township. 


St. Joseph & D. R. Co. v. Baldwin, 7 Nebr., 247. 
. Railroad Co. v. Baldwin, 103 U. S., 426. 


Government grant of land to railroad company. 
The latter case overruled the former on a question of fact and 
not of law. 


Sandwich Mfg. Co. v. Feary, 34 Nebr., 411. 
Sandwich Mfg. Co. v. Feary, 40 Nebr., 226. 
Harvesting machine. Sale. Contract. Warranty. 


Scott v. Overall, 50 Nebr., 144. 
Williams v. Miles, 62 Nebr., 566. 


Construction of statute relative to settling bill of exceptions. 
See Morehead v. Adams, supra. 


Scott v. Waldeck, 11 Nebr., 525. 
Jones v. Wolfe, 42 Nebr., 272. 


City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861. 


State v. Ambrose, 47 Nebr., 235, 241. 
Use of quashed bill of exceptions. : 


Shawang' v. Loye, 15 Nebr., 142. 
Hurlburt v. Palmer, 39 Nebr., 158, 159. 


Latter case reaffirmed in Mayer v. Nelson, 54 Nebr., 434. 
Waiver of defects in process by appeal or error. 


Shellenberger v. Ransom, 31 Nebr., 61. 
Shellenberger v. Ransom, 41 Nebr., 631. 


Latter case reaffirmed in Veeder v. McKinley-Lanning Loan & 
Trust Co., 61 Nebr., 892, 912. 
Descent in case of murder of ancestor by heir, 
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Smith v. Boyer, 29 Nebr., 76. 
Smith v. Boyer, 35 Nebr., 46. 


The latter case overruled the former by the established rule 
that where evidence is fairly conflicting the finding or verdict of 
the nisi-prius court will not be disturbed, the court applying this 
rule to an order discharging an attachment. 


Sonnenschein v. Bartels, 37 Nebr., 592. 
Sonnenschein v. Bartels, 41 Nebr., 703. 
Fraudulent conveyance. 


Stanwood yv. City of Omaha, 38 Nebr., 552. 
Stanwood v. City of Omaha, 42 Nebr., 303. 
Rule as to conflicting evidence applied. 


State v. Keim, 8 Nebr., 63. 


Farmers & Merchants Banking Co. v. City of 
Red Cloud, 62 Nebr., 442. 


Garnisheeing public money. 


State v. Missouri P. R. Co., 29 Nebr., 550. 


Missouri P. R. Co. v. Nebraska, 164 U. S., 403, 
17 Sup. Ct. Rep., 130. 


Latter case reaffirmed in Chicago, B. & Q. R. Co. v. State, 50 
Nebr., 399. 

Grain elevator case. The taking by a state of the private prop- 
erty of a person or a corporation without the owner’s consent for 
the use of another. 


State v. Roper, 46 Nebr., 724. 
State v. Roper, 47 Nebr., 417. 
Relocation of county seat. 


State v. Seavy, 22 Nebr., 454. 
State v. Moores, 55 Nebr., 480. 
Municipal corporation. Local self-government. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 28 Nebr., 39. 


Stewart-Chute Lumber Co. v. Missouri P. R. Co., 
33 Nebr., 29. 


Railroad. Mechanic’s lien. Material-man. 


Svanson v. City of Omaha, 38 Nebr., 550. 
Svanson v. City of Omaha, 42 Nebr., 303. 
Sufficiency of evidence. 


Thomas v. Edgerton, 36 Nebr., 254. 
Thomas v. Edgerton, 40 Nebr., 25, 26. 
Liability of officer for sufficiency of sureties on replevin bond. 
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United States Bank of Omaha v. Geer, 53 Nebr., 67. 


United States Rank of Omaha v. Geer, 55 Nebr., 
462. 


Commercial paper. Restrictive indorsement. 


COMPARE. 
Atchison & N. R. Co. v. Baty, 6 Nebr., 37. 
Graham v, Kibble, 9 Nebr., 182. 


The former case held a part of a statute which gave double 
value in damages void. The latter case held the fifty-dollar 
penalty for illegal fees constitutional. 


Becker v. Anderson, 11 Nebr., 493, 496. 
Marsh v. Burley, 13 Nebr., 261, 264. 
Housel v. Cremer, 13 Nebr., 298. 
Lancaster County v. Gillilan, 49 Nebr., 165, 180. 


In the first of the foregoing cases, it was stated [dictum] that 
the filing and recording of a chattel mortgage was equivalent to 
a change of possession of the property. In the second case, the 
writer of the former opinion retracts the statement. In the first 
case, it was held that, where a chattel mortgage was void as to 
creditors, the mortgaged -property was assets in the hands of 
the executor of the mortgagor. The third and fourth cases ap- 
pear to be in almost direct conflict with this doctrine, and in the 
fourth case the opinion in the first, as to this point, is analytically 
criticised. 


Berkley v. Lamb, 8 Nebr, 392. 
Schribar v. Platt, 19 Nebr., 625. 
Best v. Zutavern, 53 Nebr., 619. 


Execution. Homestead. Confirmation of sale. ; 
The last decision says that the second overruled the first. 


' Bradshaw v. City of Omaha, 1 Nebr., 16. 
Turner v. Althaus, 6 Nebr., 54, 77. 
Taxation of vacant and farm lands within city limits. 


Bryant v. Estabrook, 16 Nebr., 217. 

Schoenheit v. Nelson, 16 Nebr., 235, 238. 

Holmes v. Andrews, 16 Nebr., 296. 

Otoe County v. Brown, 16 Nebr., 394, 397. 

McClure v. Warren, 16 Nebr., 447. 
D’Gette v. Sheldon, 27 Nebr., 829. 
Alexander v. Wilcox, 30 Nebr., 793. 
Warren v. Demary, 33 Nebr., 327. 
Fuller v. Colfax County, 33 Nebr., 716, 
Biack v. Leonard, 33 Nebr., 745. 
Alexander v. Thacker, 43 Nebr., 494, 497. 


Foreclosure of tax lien. When does the five-year limit begin 
to run? 

In the opinion in the last case cited Norvat, C. J., makes an 
exhaustive review of the decisions on this point. 
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Commercial Nat. Bank v. Nebraska State Bank, 33 Nebr., 292. 
Lancaster County v. Gillilan, 49 Nebr., 165, 178. 
Assignment for benefit of creditors. Title of assignee. 
The opinion in the latter case, by Irvine, C., contains an 
exhaustive. summary. The decisions which he cites are cited 
elsewhere in this table. 


Dawson v. Merrille, 2 Nebr., 119. 
Simmons v. Yurann, 11 Nebr., 516. 
Carkins v. Anderson, 21 Nebr., 364, 368. 
Carkins v. Anderson, 135 U. S., 483. 
Public lands. Improvements. 
Entry of land under United States laws. Agreement by entry- 
man to convey after he shall have acquired title. Public pelicy. 
The third case in the foregoing series states that the second 


overrules the first. But the fourth case in such series reverses 
the third. 


Filley v. Duncan, 1 Nebr., 134. 
Colt v. Du Bois, 7 Nebr., 391, 394. 

In the opinion in the former case CrounsE, J., says that the lien 
of a judgment does not attach to lands acquired after its ren- 
dition, so as to affect bona-fide purchasers, until levy of execu- 
tion. In the latter opinion, GanTT, C. J., says that question was 
not before the court in the former case, and then proceeds to 
lay down the opposite rule. 


Grimes v. Farrington, 19 Nebr., 44. 
Bonns v. Carter, 20 Nebr., 566. 
Hershiser v. Hingman, 31 Nebr., 531. 
Hamilton v. Isaacs, 34 Nebr., 709, 713, 714, 716. 
Jones v. Loree, 37 Nebr., 816. 
Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Assignment for the benefit of creditors. 
The sixth opinion in the foregoing series contains a learned 
discussion by IrvINE, C. 


Magenbuch v. Reed, 3 Nebr., 17. 
Washington County v. Fletcher, 12 Nebr., 356, 
359. 
Graff v. Ackerman, 38 Nebr., 720, 724. 
Taxation of school lands where the state has not parted with 
the title. 


Handy v. Brong, 4 Nebr., 60, 64. ; 
Buckmaster v. McElroy, 20 Nebr., 557, 564. 

In the former opinion Gantt, J., appears to lay down the rule 
that statutes in derogation of the common law are to be strictly 
eonstrued. In the latter, Coss, J., lays down the opposite rule. 
The first section of the Code of Civil Procedure would appear to 
settle the question as to that Code. 
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Hill v. Palmer, 32 Nebr., 632. 
Reynolds v. Fisher, 43 Nebr., 172, 173. 


Farmers Loan & Trust Co. v. Memminger, 48 
Nebr., 17. 7 


Lien upon personal property for taxes, 


Howell v. Hathaway, 28 Nebr., 807. 
Rust-Owen Lumber Co. v. Holt, 60 Nebr., 80. 
Mechanic’s lien for material furnished to husband for improve- 
ments upon wife's property with her knowledge. 
! 


Insurance Co. of North America v. Bachler, 44 Nebr., 549. 


Hartford Fire Ins. Co. v. Corey, 53 Nebr., 209, 
213. 


Recovery of attorney fees in action on insurance policy. 


Johnson v. Jones, 2 Nebr., 126. 
Holliday v. Brown, 33 Nebr., 657, 34 Nebr., 232. 
Wilson v. Shipman, 34 Nebr., 573. 


Campbell Printing Press & Mfg. Co. v. Marder, 
50 Nebr., 283, 287. 


Impeachment of officer’s return. 


McCord, Brady & Co. v. Krause, 36 Nebr., 764. 


Kilpatrick-Koch Dry Goods Co. v. Bremers, 44 
Nebr., 863. 


Attachment. Chattel mortgage. 


Merriam v. Goodlett, 36 Nebr., 384. 
Brown v. Ulrich, 48 Nebr., 409, 413. 


Specific performance. Default in payment. Essence’ of con- 
tract. Waiver. 

The writer of the opinion in the latter case says that the point 
in question was not necessary to a decision ot vwne former; yet he 
makes a conditional overruling in hee verba. 


Minneapolis Harvester Works v. Hedges, 11 Nebr., 46, 48. 
O’Leary v. Iskey, 12 Nebr., 136, 137. 
: Creighton v. Keith, 50 Nebr., 810, 814, 
Jenkins y. State, 60 Nebr., 205. 
Effect of appeal as to vacating judgment, 


Morse v. Engle, 28 Nebr., 534. 
Holliday v. Brown, 34 Nebr., 232, 234. 
Radzuweit v. Watkins, 53 Nebr., 412, 416, 
Service of summons in the alternative manner. 
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Morse v. Steinrod, 29 Nebr., 108. 

Brown v. Work, 30 Nebr., 800. 

Thompson y, Richardson Drug Co., 33 Nebr., 714. 

. Lininger v. Raymond, 12 Nebr., 19. 
Nelson v. Garey, 15 Nebr., 531. 
Bierbower v. Polk, 17 Nebr., 268, 
Grimes v. Farrington, 19 Nebr., 44, 48. 
Costello v. Chamberlain, 36 Nebr., 45. 
Kavanaugh v. Oberfelder, 37 Nebr., 647. 
Farwell v. Wright, 38 Nebr., 445. 
Sherwin v. Gaghagen, 39 Nebr., 238. 
Hewitt v. Commercial Nat. Bank, 40 Nebr., 820. 
Preferring a creditor. Fraudulent conveyance. 


Patrick v. Leach, 8 Nebr., 530, 538. 
Search v. Miller, 9 Nebr., 26, 27, 30. 
Kopplekom v. Huffman, 12 Nebr., 95. 
Altschuler v, Algaza, 16 Nebr., 631. 
Dunbar v. Briggs, 18 Nebr., 94, 97. 
Stevens v. Carson, 30 Nebr., 544, 550, 
Wylie v. Charlton, 43 Nebr., 840. 
Veeder v. McKinley-Lanning Loan & Trust Co., 
61 Nebr., 892. 
Doane v. Dunham, 63 Nebr. —. 

Prepondecrance of evidence. 

In Search vy. Miller Maxwety, J., says: “The court also erred 
in instructing the jury that a ‘clear preponderance of the evi- 
dence was required to impeach the consideration. In a civil 
action a preponderance of evidence is all that is required to 
sustain the claim of a party to the action.’ 

In Doane v. Dunham Powunn, C., says: ‘“Parol evidence to estab- 
lish a resulting trust, must be clear, unequivocal and convincing.” 


Pearson v. Kansas Mfg. Co., 14 Nebr., 211. 
Barry v. Wachosky, 5? Nebr., 534, 537. 

The former decision held in effect that where an action was 
commenced in one county against several defendants, and sum- 
mons was issued to another bailiwick, the court retained its juris- 
diction notwithstanding it developed that the defendant, whose 
presence gave the court jurisdiction, was improperly joined. The 
writer of the latter opinion says that the former opinion “is no 
longer regarded as sound, but has in effect long been overruled.” 


Peckinbaugh v. Quillin, 12 Nebr., 586. 


Burnham v. Doolittle, 14 Nebr., 214, 216, 
Attachment. Garnishment. Equity of redemption. 


Ray v. Mason, 6 Nebr., 101. 

Credit Foncier v. Rogers, 8 Nebr., 34, 
Aultman v. Howe, 10 Nebr., 8. 
Oliver v, Sheeley, 11 Nebr., 521. 
Walker v. Lutz, 14 Nebr., 274, 
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Sides v. Brendlinger, 14 Nebr., 491. 
Kyle v. Chase, 14 Nebr., 528. 
Republican V. R. Co. v. Royse, 14 Nebr., 130, 132. 
Donavan v. Sherwin, 16 Nebr., 129, 130. 
Tessier v. Crowley, 16 Nebr., 369, 372. 


Preserving affidavits in bill of exceptions. The last case repu- 
diates what it claims was a dictum in the eighth opinion of this 
series. 


Scott v. Waldeck, 11 Nebr., 525. 
Donovan v. Sherwin, 16 Nebr., 129, 130. 
City of Seward v. Klenk, 27 Nebr., 615, 30 Nebr., 775. 
Jones v. Wolfe, 42 Nebr., 272. 
City Nat. Bank of Hastings v. Thomas, 46 Nebr., 
861, 863. 
Use of bill of exceptions after the same has been quashed. 


State v. Moore, 37 Nebr., 13. 
Weis v. Ashley, 59 Nebr., 494. 
The governor as part of the law-making body. 


State v. Priebnow, 16 Nebr., 131. 
Arnold v. State, 38 Nebr., 752. 


An obiter- dictum in the first opinion disapproved in the second. 
Plea in bar. Jury trial. 


State v. Sanford, 12 Nebr., 425. 

State v. Krumpus, 13 Nebr., 321. 
Mann v. Welton, 21 Nebr., 541. 
Hamilton v. Fle-:ing, 26 Nebr., 240. 
State v. Wilson, 31 Nebr., 462, 464. 
Johnson v. Bartek, 56 Nebr., 422, 424, 


Attachment. Exempt property. : 

The doctrine in Nebraska now is that the judgment of a court 
sustaining an attachment does not settle the status of the prop- 
erty attached as to its exemption. 


Walker vy. Morse, 33 Nebr., 650. 
Moline v. Curtis, 38 Nebr., 520, 528, 
Motion to quash bill of exceptions. 


Wescott v. Archer, 12 Nebr., 345. 
Grebe v. Jones, 15 Nebr., 312, 317. 


The opinion in each of these cases was written by MAxweELt, J. 
The latter opinion, at the most, hardly more than modifies the 
former. In the latter case there is a vigorous aenene opinion 
by Lake, C. J. 


Woods v. Shields, 1 Nebr., 454. 
Kyger v. Ryley, 2 Nebr., 20, 27. 
Strict foreclosure. Effect of statute. 
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NEGATIVED. BY CONSTITUTION OF 1875. 
Burlington & M. R. R. Co. v. Lancaster County, 4 Nebr., 293. 
Land road tax valid under constitution of 1867. 
McCann v. Merriam, 11 Nebr., 241. 
Land road tax invalid under constitution of 1875, 


City of Tecumseh vy. Phillips, 5 Nebr., 305. 
License money collected by towns and villages belongs to 
county. 
City of Hastings v. Thorne, 8 Nebr., 160. 


License money collected by a city or village belongs to such 
municipality. 


NEGATIVED BY STATUTE. 
Armstrong y. Mayer, 60 Nebr., 423. . 


Chapter 82, Laws of 1883, which attempted to amend section 
1030 of the Code by grafting into the original section the right 
of appeal, is inimical to section 11, article 3, of the constitution. 

House Roll No. 8, introduced by Loomis, of 
Dodge (Session Laws 1901, p. 484, ch. 85), pro- 
vided for an appeal in forcible entry and de- 
tainer. : 


Aultman, Miller & Co. v. Mallory, 5 Nebr., 178. 

A sale and delivery of goods on condition that the property is 
not to vest until the purchase-money is paid or secured, does not 
pass the title to the vendee until the condition is performed. 

The legislature of 1877 enacted (Session Laws, p. 170) “that 
no sale, contract or lease, wherein the transfer of title or owner- 
ship of personal property is made to depend upon any condition, 
shall be valid against any purchaser or judgment creditor of the 
vendee or lessee, in actual possession, obtained in pursuance of 
such sale, contract or lease, without notice, unless the same be 
in writing, signed by the vendee or lessee, and a copy thereof 
filed in the office of the clerk of the county within which such 
lessee or vendee resides,” etc. 

Campbell Printing Press & Mfg. Co. v. Dyer, 46 
Nebr., 830, 833, 835. 

' The statute of 1877 was in effect a legislative command that the 
decision in the Aultman Case should no longer be the law of this 
state so far as judgment and attaching creditors and purchasers 
without notice were concerned. 


Brotherton vy. Brotherton, 14 Nebr., 186. 
Session Laws, 1883, p. 284, ch. 40. 
Nygren v. Nygren, 42 Nebr., 408, 411. 
Judgment for alimony as a lien on real estate. 


Brunswick v, McClay, 7 Nebr., 137. 
Session Laws, 1881, ch. 33. 
Larabee vy. Klosterman, 33 Nebr., 150, 156. 
Assignment of error in motion for new trial. 
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Haller v. Blaco, 10 Nebr., 36. 
Howard v. Lamaster, 11 Nebr., 582, 
Thompson v. Merriam, 15 Nebr., 498. 
Shelley v. Towle, 16 Nebr., 194. 
Genera] Statutes, 1873, p. 923, sec. 68. 
Larson v. Dickey, 39 Nebr., 463. 
Session Laws, 1879, p. 327, sec. 127. 
Form of tax deed. 


Hand v. Phillips, 18 Nebr., 593. 


This was an action to foreclose a mortgage containing a stipu- 
lation for an attorney’s fee. The mortgage was dated February 
18, 1879. On February 24, 1879, the governor approved the act 
repealing the act of February 18, 1873, providing for stipulated 
attorney’s fee. General Laws, 1873, p. 98. This repealing act took 
effect June 1, 1879. 


Dow v. Updike, 11 Nebr., 95. 


This was a suit on a note, providing for an attorney fee, dated 
June 20, 1879, twenty days after the repealing act went into 
effect. The opinion is to the effect that in the absence of a 
statute no recovery of a stipulated attorney’s fee can be had. 

Under the old law it was held that attorney fees must be taxed 
as costs and kept separate from the judgment. Rich v. Stretch, 
4 Nebr., 186; Hendrix v. Rieman, 6 Nebr., 516; Hand v. Bank, 8 
Nebr., 10; Dow v. Updike, 11 Nebr., 95. 


Hardy v. Miller, 11 Nebr., 395. See Hand v. Phillips, supra. 


Heard v. Dubuque County Bank, 8 Nebr., 10. 
Session Laws, 1881, p. 212. 
Larabee v. Klosterman, 33 Nebr., 150, 157. 
Assignment of error in motion for new trial. 


Hewerkle v. Gage County, 14 Nebr., 18. 
Session Laws, 1885, ch. 106. 


Liability of county for defendant’s witness’s fees where he 1a 
indicted for a felony. ; 


Howard v. Lamaster, 11 Nebr., 582. See Haller v. Blaco, supra. 


Johnson v. Hahn, 4 Nebr., 139. 
Session Laws, 1877, p. 43. 
Kittle v. Shervin, 11 Nebr., 65. 


County treasurer’s authority to sell real estate of taxpayer 
before exhausting personalty. 


Kemerer v. State, 7 Nebr., 130. 
Session Laws, 1879, p. 366, sec. 40. 
State v. Baushausen, 49 Nebr., 558. 
Power of county board to reconsider a claim. 


McCormick v. Keith, 8 Nebr., 142. See Heard v. Dubuque County, supra. 
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Merriam v. Rauen, 23 Nebr., 217. 
Alexander v. Thacker, 43 Nebr., 494. 
Interest on tax-sale certificate. 


Midland P. R. Co. v. McCartney, 1 Nebr., 398. See Brunswick v. Me- 
Clay, supra. 


Moore v. Kepner, 7 Nebr., 291. 
General Statutes, 1873, p. 257. 
Selby v. McQuillan, 45 Nebr., 512, 513, 514. 
Appeal bond. Judgment against sureties. 


Rich v, Stretch, 4 Nebr., 186. 
Rosa v. Doggett, 8 Nebr., 48. 


White v. Blum, 4 Nebr., 555, 558. 
Seymour v. Street, 5 Nebr., 85. 
Miller v. Hyers, 11 Nebr., 474. 
Stay. Waiver of error proceeding. 


Shelley v. Towle. See Haller v. Blaco, supra. 
Thompson v. Merriam. See Haller v. Blaco, supra. 


Woods v. Commissioners of Colfax County, 10 Nebr., 552. 
County not liable for negligence in not repairing bridge. 
Session Laws, 1889, ch. 7. 
County made liable by legislative enactment. 
Hollingsworth vy. Saunders County, 36 Nebr., 141. 
County held liable except in case of contributory negligence on 
the part of the person injured. 


’ 


STATUTES AND CONSTITUTIONAL PROVISIONS 


CITED AND CONSTRUED. 


ORDINANCES. 
City of Norfolk. 
No, 69, sec. 12. Water-works; mortgage bonds; interest...... vee 332 
City of Wahoo. 
No. 95. Water-works ........ ccc ccs cee ee eet eee rete eseeeeeees 40 
sec. 3. Hydrants; rental ........... Osis Tie 9 te seco lSong stevens Orbea, 40 
STATUTES. 
Nebraska. 
1877. 
P.5. Disposing of mortgaged property.......c.seeccenee scene 137, 142 
1879, 

P. 210, sec. 69. Powers of municipalities.......... does sie lace aie 40, 41 
P. 211, sec. 69, subdiv. 2. Special assessments ..... wists ders waa ste a 4D 
1881. 

P. 172, ch. 23, see. 8. Powers of municipalities........... dota eae 40, 41 

1883. : 
P. 99, ch, 12, sec. 1, Recovery of special taxes ...........c cece ees 659 
, 1885. 

P. 161,ch.19. General taxes .,.......... SGA a G0 eh ie Seca tale Raha so Se ecole aw 43 
P. 162, ch. 20. Powers of municipalities.....,.............40, 41, 42, 43 
1887. 

P. 291, ch.12. Powers of municipalities....... bate Behan nielaleabhusleldiatee 41, 43 
P. 563, ch. 62. Non-resident aliens; title to realty....... av See 875, 875 
P. 567, ch. 65. Non-resident aliens; title to realty............. 875, 876 
1889. 

P. 78,ch. 8. Roads; grading ..........ccccceceeecescecceseenees 2 
P. 386, ch. 35. Disposing of mortgaged pioperty Ab divers bce gchiawiesigees 133 
P. 483, ch. 58. Non-resident aliens; title to realty............. 872, 876 
P. 490, ch. 60. Conveyance of real estate by administrators...... 157 
1895. 

P. 131, ch. 28. Township organization.........-..c,eeeeees 462, 721, 722 
1897. 

P. 375, ch. 94. Adoption of children.......ccccccccecececsccecesees 425 
1899, 

P. 202, ch, 46. akual insurance companies; hogs........ Sisters 446, 447 
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lxx STATUTES, ETC, CITED. 


1901. PAGE 
P. 71, ch.16. Cities of the first class... ...ccecssececceee es 428, 429, 431 
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OMAHA LOAN & TRUST COMPANY v. Country or DOUGLAS. 
Fivep JuNE 5, 1901. No. 9,417. 


1. Action for Damages Against a County on Account of Official 
Dereliction Can Not Be Sustained Under Plaintiff’s Theory. 
Nominal damages are not recoverable in an action against a 
county for damages alleged to have been sustained by reason 
of the grading of a street adjacent to the property of the owner, 

. on the theory that the board of county commissioners were 
guilty of a breach of official duty to the plaintiff in not serving 
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notice and having an assessment of damages sustained and 
special benefits received in the manner provided by statute. 


2. Competency of Expert With the Court, Only Patent Error Ground 

: of Reversal. The determination of the competency of witnesses 
to testify as to their opinion of the value of real estate, which 
is the subject of controversy, rests largely in the discretion of 
the trial court, and a ruling thereon will not be disturbed on 
review exeept when clearly erroneous as a imatter of law. 


J. Irrelevant Instruction Properly Refused. An instruction requested 
by one of the parties not based on the evidence nor pertinent 
to the issues to be decided by the jury is properly refused. 


4. Witness’s Attention Must Be Called to Impeaching Testimony, 
and Same Must Be Duly Authenticated. A written statement 
of a witness, inconsistent with and contradictory to his testi- 
mony, offered for the purpose of impeachment, is not adimissible 
unless the witness’s attention has been called thereto with rea- 
sonable certainty, nor until properly authentieated if not admit- 
ted by the witness. 


Error from the district court for Douglas county. 
Tried below before POWELL, J. Affirmed. 


McCoy & Olinsted, for plaintiff in error. 
George W. Shields, contra. 


Houcoms, J. 


Plaintiff in error instituted an action against the de- 
fendant in error for the recovery of damages to real 
estate alleged to have been sustained by reason of grad- 
ing down a street, on which the real estate abutted, in 
the town of Florence, in defendant county. From a ver- 
dict and judgment in favor of the county the plaintiff 
prosecutes error to secure a reversal thereof. 

The grading was done under the provisions and au- 
thority of sections 1a to 1d, inclusive of chapter 78 of 
the Compiled Statutes, entitled “Roads.” The sections 
referred to are a part of the laws of 1889, being chap- 
ter 8 of the Session Laws, entitled “An act to authorize 
the county board of any county in which a city of the 
metropolitan, or cities of the first class having ovev 
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twenty-five thousand inhabitants, is situated, to grade, 
pave, or otherwise improve roads leading thereto, and to 
assist such city in the improvement of such roads within 
the corporate limits as are extensions of roads leading 
thereto.” At the time of the grading resulting in the 
alleged damages the plaintiff held a mortgage on the real 
estate affected, and before the commencement of the suit 
became the purchaser and legal owner thereof by pro- 
ceedings brought for the foreclosure of the mortgage and 
sale of the mortgaged premises, the property failing to 
sell for enough to satisfy the debt. 

It is conceded that no notice was given to the legal 
owner or the mortgagee at the time of, or prior to, the 
act of grading complained of. By paragraphs 9 and 10 
of the petition it is averred: 

“9, That no action whatever was taken by the defend- 
ant or board of commissioners for the assessment of the 
damages done to said property and suffered by the plain- 
tiff as mortgagee thereof or as suffered by the holder of 
the legal title thereto, and that no effort has been made 
even at this date, on the part of said defendant or its 
board of commissioners to determine the amount of dain-. 
age done to said premises by reason of the said grading 
of State street in front thereof, suffered by this plain- 
tiff and by the holder of the legal title of said premises 
during said time. 

“10. That neither the said defendant nor its board of 
commissioners ever caused personal or any notice to be 
served on this plaintiff of the defendant’s intention to 
grade said State street and especially that part thereof 
in front of the aforesaid premises, although this plaintiff 
all the while had its chief office and its chief officers 
within the city of Omaha in said Douglas county; nor 
ever served or attempted to serve the said Hannah K. 
Kilborn with either personal or public notice of the de- 
fendant’s intention to grade that part of said State 
street; and said board of commissioners of said defendant 
never gave this plaintiff or said Hannah K. Kilborn an 
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opportunity to be heard upon the question of grading 
said State street.” 

The damages claimed and the cause thereof are stated 
in the eleventh paragraph, as follows: 

“11, * * * That the west half, or 330 feet of the 
north side of said block, has been left by said grading a 
perpendicular wall and all ingress from said street to 
the west half of said lot and all egress from said street to 
the west half of said lot to said street has thereby been 
wholly cut off and destroyed; that by reason of the grad- 
ing of said State street in frout of the aforesaid premises, 
the said defendaut damaged and lessened the value of 
said premises in fully the net amount of $3,000 and that 
the plaintiff, because of its interest in said premises dur- 
ing the whole of the time of said grading, has been dam- 
aged thereby by the county of Douglas in the sum of 
$900.54 together with interest thereon at the rate of ten 
per cent. per annum from the twenty-first day of Septem- 
ber, 1891, until paid.” 

The cause was submitted to the jury on instructions 
directing them to find from the evidence the actual dam- 
ages sustained by the plaintiff, if any, and return a ver- 
dict accordingly. 

It is now urged that the court erred in not authorizing 
a recovery of at least nominal damages, on the theory 
that the failure of the county commissioners to give the 
notice to property owners contemplated’ py the statute, 
providing for the mode of assessment of damages sus- 
tained or benefits received by reason of the proposed 
improvement, before the work of grading was engaged 
in, was an actionable wrong, giving to the plaintiff the 
right to recover, in any event, nominal damages, when it 
is found that no actual loss was suffered by reason of 
the grading complained of. We do not think the position 
of counsel tenable, or that a recovery is permissible, ex- 
cept for the actual damages sustained by reason of the 
grading of the highway. The petition is not framed. 
nor was the case tried. on the theory that the county 
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commissioners’ failure to follow the provisions of the 
statute was a breach of official duty, for which an action 
in damages would lie. The damages alleged were not 
based on the failure to notify the plaintiff of the con- 
templated improvement and have an assessment of dam- 
ages and special benefits contemplated by statute, but 
because the grading done on the street abutting its prop- 
erty impairs its value, for which it was entitled to be 
compensated in damages. While it is a rule held to in 
this and in many other jurisdictions that «a breach of 
official duty to one suing for damages by reason thereof 
will ordinarily support a judgment for nominal damages, 
even though actual damages are not shown, the present 
case does not fall within the rule. No damages were sus- 
tained, nor are any pleaded by the plaintiff, by reason 
of the failure of the county commissioners to comply 
with the statute as to assessment of damages, and under 
the law he may recover all damages sustained, eveu 
though no ‘notice be given. For the taking of or dam- 
age to his property he is entitled to be compensated to 
the extent of the loss suffered, regardless of the question 
of notice, which is a part of the special proceeding 
pointed out by statute in the assessment by county 
boards of damages and special benefits, and which must 
be taken before the board has jurisdiction to act; and 
if not followed, the injured party yet has his right, under 
the law, to any damages sustained. The plaintiff has 
lost no right nor suffered any injury that can not be fully 
protected or compensated for, even though the statutory 
notice be not given. Under the provisions of the con- 
stitution, compensation must be allowed for private 
property taken or damaged for public use. The activn, 
primarily, is not one against the county commissioners 
or they and their bondsmen based on an alleged breach 
of official duty to the plaintiff, but against the county 
as a public or municipal organization because of a liabil- 
ity to respond in damages for any injury to plaintiff’s 
property, by reason of grading the street for public use. 
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The rnle as to the recovery of nominal damages can not. 
. therefore, we hold, be invoked under the pleadings and 
the facts and circumstances of the case at bar. The in- 
structions submitting to the jury the question for a re- 
covery of actual damages, if any were found, are with- 
out error. 

The plaintiff attempted to prove by its president the 
value of the land alleged to be damaged. The proposed 
testimony was excluded, on the ground that the witness 
had not shown himself qualified to testify as to its value. 
The witness had not shown himself familiar with the 
value of that particular tract of land, or with values gen- 
erally in that vicinity. He says that at the time the 
loan was made he knew “what we thought the value 
was,” and “it was sufficient to make a loan of $4,500.” 
As to its value in May, 1891, when the grading was done. 
he says: “No, I could not say that I would place a value 
at that time.” It was not error to exclude the proposed 
testimony. The witness had not shown himself suffi- 
ciently qualified. he plaintiff had abundant sources of 
establishing the value of the land without resorting to 
the testimony of one so unfamiliar with values in that 
vicinity as the witness whose testimony was rejected. It 
is claimed that he should be treated as the owner of the 
property and presumed to know its value, because he 
is the president of the corporation purchasing it at the 
foreclosure sale. He, as the president of the company, 
is not an owner of property belonging to the corporation 
in the sense of the word when applied to an individual 
owner. An officer of a corporation may have no greater 
personal knowledge of the value of its property than an 
entire stranger. The question would depend on the na- 
ture of his duties in relation to the corporation and his 
means of acquiring knowledge of the value of the prop- 
erty inquired about. In this case there is no presumption 
in his favor, as in the case of an individual owning prop- 
erty, and nothing to show that the witness’s knowledge 
was such as qualified him to testify as to the value be- 
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cause of his knowledge of values generally in that vicin- 
ity. He may not, so far as the record discloses here, have 
been a stockholder in the corporation of which he was 
president. The relation of the witness to the property 
does not bring him within the rule of qualification to 
testify to the value of the land, as the owner, as stated in 
Chicago, k. I. & P. R. Co. v. Buel, 56 Nebr:, 205, and kin- 
dred cases, 

It is next contended that the court erred in permitting 
.a witness for the defendant to testify as to the value of 
the property, because he had not shown himself qualified. 
The witness testified that he was dealing in real estate 
some, trading in real estate, buying and selling, etc., and 
was familiar with the value of property in I"lorence dur- 
ing the period covered by the acts ont of which grew 
this controversy. He showed himself sufficiently qual- 
ified to express an opinion as to the value of the property 
involved There must of necessity be lodged in the trial 
court some discretion in determining the competency of 
testimony in the nature of opinion-evidence, which will 
not be disturbed on review, except when clearly errone- 
ous as a matter of ay Such is not the case regarding 
the objections to the rulings of the trial court in the case 
at bar. ; 

On the cross-examination of a witness, after he had 
testified in chief that the graded street was 100 feet 
wide, it was elicited that the street as graded was but 
S24 feet wide, having been narrowed at the time the 
erading was done.. It was then attempted to be further 
shown on cross-examination that the adjacent property, 
including the plaintiff’s, received the benefit of the por- 
tion vacated by reason of the street being narrowed. 
This character of testimony was objected to and excluded. 
It is now urged that the plaintiff was prejudiced by rea- 
son of the testimony which was admitted, most of which 
was without objection, and on a subject drawn out in the 
direct examination, and that the jury was at liberty to 
draw the inference that the property had been specially 
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benefited by reason of a part of the strip vacated being 
attached to the plaintiff’s property, and allowed the 
benefit as an offset to the damages sustained by reason 
of the grading. There was no evidence admitted sub- 
mitting this question to the jury. While it was appar- 
ently attempted, the proposed testimony, as to any 
benefit to the :property accruing by reason of the vaca- 
tion or narrowing of a part of the street, was excluded, 
and there was nothing before the jury to base any find- 
ings in this regard. The question was not presented by 
the pleadings, nor did the testimony admitted submit 
the matter to the consideration of the jury. he plain- 
tiff’s witness, having testified that the street was 100 feet 
wide, the defendant on cross-examination might properly 
show its true width, and this is as far as the testimony 
admitted extended. There was no error in its admission. 
The plaintiff tendered an instruction on the point, to 
- the effect that the street had been narrowed by the au- 
thorities of the town of Florence, in the manner provided 
by law, and the jury should not consider the evidence 
as to the strip vacated when the street was narrowed, 
as a special benefit to the property which might be offset 
against any damages resulting from the grading which 
is complained of. The instruction was refused, and, we 
think, properly. The matter presented was not an issue 
before the jury. There was no testimony tending to show 
that any special benefit was derived by reason of the 
narrowing of the street to the adjacent property, nor was 
there any evidence as to how a part of the street had 
been vacated. The instruction was not based on the evi- 
dence, nor was it pertinent to the issues to be decided 
by the jury. 

Complaint is made because of the exclusion by the 
court of a certain exhibit offered by the plaintiff, in the 
nature of impeaching evidence of a witness who had 
testified for the defendant as to the value of the prop- 
erty claimed to be damaged. The exhibit offered for the 
purpose of impeachment purported to be an official ap- 
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praisal of the same property, made by the witness and 
others in a sale made in the foreclosure of the plaintiff’s 
mortgage lien thereon, and through which it acquired 
legal title to the land. The defendant objected to the 
offer, as being incompetent, irrelevant, immaterial, no 
foundation having been laid for it, the witness’s atten- 
tion not having been called to the exhibit. The witness, 
on his eross-examination, was asked if he was one of the 
appraisers of the property when the mortgage was fore- 
closed by the Omaha Loan & Trust Company. He an- 
swered, “I would not say one way or the other,” and. said 
in answer to another interrogatory he would not swear 
he was not. “Q. Didn’t you at that time appraise that 
property at something like $7,000? <A. I can not say 
whether I did or not; I am not able to state whether I 
did or not.” His attention to the alleged appraisal was 
not challenged in any different manner or with more 
certainty than indicated by the questions and answers 
above given. He was not shown the appraisal, nor what 
purported to be his signature thereon. The time and 
place and the amount of the appraisal were only alluded 
to in the most general terms. The written appraisal was 
in no way authenticated when offered in evidence. 
Whether genuine or not, rests in mere speculation. 
There was, we think, no abuse of discretion in excluding 
-as evidence the exhibit offered for the purpose stated. 
The witness’s attention should have been called directly 
to the exhibit, when, if denied, or if his answer was 
equivocal, its genuineness could have been proved in the 
ordinary way and received for the purpose for which 
offered; if the appraisal had been admitted by the wit- 
ness, no further foundation was required to render it 
admissible. The witness’s attention not having been 
called with sufficient certainty to the appraisal, and it 
not having been properly authenticated, the court prop- 
erly excluded it. Wood River Bank v. Kelley, 29 Nebr., 
590; Thompson v. Wertz, 41 Nebr., 31; Draper v. Taylor, 58 
Nebr., 787; McKelvey, Evidence, sec. 249. 
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Some exceptions of a general nature are presented, and 
argued in brief of counsel, regarding the adimission and 
rejection of the evidence, which, upon examination and of 
the rulings thereon, we find no prejudicial error calling 
for a reversal of the case, and they are not deemed of 
sufficient importance to notice in detail. 

The judgment is accordingly 

AFFIRMED. 


Mary B. SHELBY ET AL. V. JAMES B. MEIKLE. 
Finmp JUNE 5, 1901. No. 9,668. 


Dismissal of a Contested Will Case Does Not Oust Court of Jurisdic- 
tion to Adjudicate Fee of Guardian Ad Litem. Transcript With- 
out Copy of Will Gives Jurisdiction. In a case pending in the 
district court on appeal involving the validity of a will in which 
certain minors were named as devisees a guardian ad litem was 
appointed for the minor devisees, who, after an arrangement 
fully securing and protecting the rights of the minors, asked 
leave to withdraw his pleadings, and for the allowance of a 
reasonable sum as compensation for his services. Leave to 
withdraw the pleadings was given, and the hearing on the 
application for a guardian ad litem fee reserved. The appeal 
was then dismissed, on motion of the appellee and contestant, 
on the ground that as to another devisee the will was void for 
uneertainty. At the following term a hearing on the applica- 
tion of the guardian ad litem for allowance of compensation 
was had and an order rendered allowing a sum, fixed by the 
court, to be taxed as costs in the case and made a charge against 
the estate of the deceased testator and the funds derived there- 
from. Held, The court retained jurisdiction of the case for the 
purpose of passing on the application, and that the dismissal 
of the appeal did not deprive it of jurisdiction to act thereon. 
Held, also, That the court acquired jurisdiction of the cause on 
appeal by the filing of a duly certified transcript of the pro- 
ceedings had in the county court containing the order disallow- 
ing the probate of the will, although the transcript did uot 
contain the original will or a copy thereof. 


Frror from the district court for Douglas county. 
Tried below before Fawcett, J. Affirmed. 
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J. W. Woodrough and William D. Beckett, for plaintiffs 
in error. 


Duffie, Gaines & Nelby, contra. 


HOuLcome, J. 


The will of Joseph Creighton, deceased, was contested 
by the plaintiff in error in this action, who was the daugh- 
ter and sole heir at law, on different grounds not neces- 
sary to enumerate. Her minor children were, by the terms 
of the will, made devisees of property represented to be 
of the value of $50,000. An appeal was taken from the 
order of the county court, denying the probate of the will, 
to the district court for a trial de novo on the issues in- 
volved by the filing of the contest against it being ad. 
mitted to probate. The defendant in error was duly ap- 
pointed guardian ad litem for the said minors and devisees 
under said will. The case was of more than ordinary 
importance, and apparently was tried under difficulties, 
resulting in one trial in which the verdict of the jury was 
set aside and a second trial of the same issues in which 
the jury were unable to agree. The two trials consumed 
twenty or thirty days’ time of those acting as attorneys 
and litigants. After the second trial in the district court, 
resulting in the disagreement of the jury, the contestant 
of the will (the plaintiff in error) and the guardian ad 
litem effected an arrangement by which she conveyed to 
her minor children all her interest as heir at law of the 
deceased testator to the property which by the terms of 
the will they were to receive. The guardian thereupon 
made report of the fact to the district court, asked to have 
his acts approved and to withdraw his pleadings from the 
case. He also asked that he be allowed a guardian-ad-litem - 
fee in such sum as should be reasonable and proper, as 
compensation for his services in behalf of the minor chil- 
dren of the contestant. An order was entered granting 
leave to withdraw his pleadings, and the hearing of the 
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motion fur an allowance of fees as guardian ad litem was 
reserved. The case then came on to be heard on the issues 
as between the contestant and another devisee on a mo- 
tion to dismiss the appeal because of indefiniteness and 
uncertainty in the provisions of the will as to such other 
devisee, which upon consideration by the trial court was 
sustained. J*rom the order of dismissal an appeal was 
prosecuted to this court, where the order was reversed 
and the cause remanded for further proceedings. No 
action had been taken by the trial court on the applica- 
tion of the guardian ad litem for the allowance of a fee for 
his services in the litigation when the order of dismissal 
was entered. On March 16, 1897, and while the contro- 
versy was yet pending in the district court, the guardian 
ad litem filed a formal petition for his allowance of a fee 
for his services, setting forth the nature of the litigation 
and the time consumed in its determination, and asking to 
be allowed the sum of $3,000 for his services. The order 
mentioned dismissing the appeal on the issue between 
the contestant and the other litigant was entered March 
29, 1897. The term of the district court at which these 
proceedings were had was adjourned sine die April 10, 
1897. Atthe next term of court, and on June 6, 1897, the 
matter of the application of the guardian ad liten came 
on to be tried, all parties being represented in person and 
by counsel, and after the submission of proof, the court 
allowed the guardian ad litem the sum of $1,240, and or- 
dered the same to be made a charge upon the estate of 
the deceased testator and paid out of the funds thereof. 
From this order error proceeding is prosecuted by the 
plaintiff in error, alleging as her ground of error that “at 
the time of the rendition of said final order in said cause 
the court had no jurisdiction of said cause for the purpose 
of granting an allowance of guardian ad litem’s fee, for the 
reason that said cause had been finally adjudicated and 
dismissed.” 

The only question presented is whether the court lost 
jurisdiction to make the order of allowance of a fee to the 
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guardian @d litem for his services, by the act of dismissing 
the appeal taken from the county court, as heretofore 
stated. We are of the opinion that it did not. It is en- 
tirely clear from the record that as to the matter of allow- 
ance of compensation to the guardian ad tem the ques- 
tion was reserved for further consideration, and as to that 
branch of the case the court retained the jurisdiction it 
possessed at the time application was made for the allow- 
ance. We do not think that the rule as to the taxation of 
costs as an incident to a judgment rendered in favor of 
or against a party to the litigation is applicable to the 
present case. The guardian ad litem had been duly ap- 
pointed, and he apparently performed the duties devolv- 
ing upon him with fidelity and ability. He secured for 
the minors all they would have received under the terms 
of the will, so that whether it was upheld or not was of no 
pecuniary consequence to them. He had rendered valu- 
able services and was entitled to compensation. By sec- 
tion 14 of chapter 7, Compiled Statutes, it is made the 
duty of every attorney to act as the guardian of an infant 
defendant, when appointed for that purpose, for which 
he shall be entitled to such compensation as the court 
shall deem reasonable. An attorney acting under ap- 
pointment as a guardian ad litem must look only to the 
court for the amount of his compensation, to be taxed as 
a part of the costs in the proceedings, and collected as 
such. Englebert v. Trowell, 40 Nebr., 195. We do not 
understand this to mean that a fee can be recovered only 
when the infant would be entitled to a recovery of costs 
ordinarily incurred in matters of litigation, or that the 
rule as to the taxation of costs generally must control as 
to the liability for the payment of a fee allowed a guard- 
ian ad litem, but rather that in enforcing the payment of 
such fee it shall be taxed against any proper party or 
against certain property as costs and collected as such. 
In fact, it is practically conceded in the present instance 
that the court was authorized to make the order of allow- 
ance complained of a charge against the property and 


14 NEBRASKA REPORTS. [ VOL. 62 
Shelby v. Meikle. , 


funds of the estate as was made, save for the alleged want 
of jurisdiction, because the case on appeal had been dis- 
missed before the allowance of a fee was ordered. In our 
judgment, the court retained jurisdiction for the purpose 
of determining the amount of compeusation to be allowed 
the guardian ad litem and was empowered to act thereon 
and with respect thereto as fully and effectually as be- 
fore the entry of the order of dismissal of the appeal. 
Smith vc. Smith, 69 IL., 308. Sheahan v. Wayne Circuit 
Judge, 42 Mich., 69; Jones v. Yore, 48 8. W. Rep. [Mo.], 
384; Tyson v. Richardson, T9 N. W. Rep. [Wis.], 439, and 
cases cited. In a supplemental brief it is argued that the 
district court was entirely without jurisdiction, because 
the transcript of the proceedings had before the county 
court in relation to the contest of the will did not contain 
the will of Joseph Creighton, deceased, which had been 
refused probate, or any copy thereof. The suggestion 
that the district court was without jurisdiction and had 
no will before it, but only a piece of unauthenticated pa- 
per, excites some Surprise, in view of the fact that three 
or four weeks’ time was consumed in a controversy of no 
insignificant proportions, which finally culminated in a 
dismissal of the appeal on the ground advanced by the 
contestant, plaintiff in error here, that the provisions in 
the will were void for uncertainty. There was, we think,a, 
substantial recognition by the parties of the will in con- 
troversy in the district court, being the one offered and 
refused probate in the county court, from which order an 
appeal was prosecuted to said district court. The tran- 
script may be incorrect or. defective; but if so, it was 
aniendable, and failure to amend would not deprive the 
district court of its appellate jurisdiction. The transcript 
was properly certified, contained a record of the proceed- 
ings had in the county court relating to the offer of the 
will for probate and the objections thereto, the proceed- 
ings under the contest and the final order complained of 
refusing and disallowing the will probate in that court, 
and was, we think, sufficient to give the district court 
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jurisdiction to hear and try the cause on appeal. While 
it is suggested that the proceeding had in the district 
court is in the nature of an original action begun in that 
court to secure the probate of the will and, therefore, 
Without jurisdiction, from the entire record, it is obvious 
that its jurisdiction as an appellate court was exercised 
and the cause tried on appeal from the order made in the 
county court, to which it was remanded on the final hear- 
ing thereof. : 
The judgment or order complained of is 


APPIRMED, 


GEORGE COIL Vv. STate OF NEBRASKA. 
FILED JUNE 5, 1901. No. 11,367. 


1. No Valid Constitutional Objection to Prosecution of Capital Offense 
by Information. There are no valid objections, by reason of 
any of the provisions of the constitution, to the prosecution of 
one charged with a capital offense upon an information by the 
county attorney, under the provisions of chapter 54 of the Crim- 
inal Code. Dinsmore v, State, 61 Nebr., 418, followed. 


2. Where the Record Discloses that the Jury Were Placed in Charge 
of a Sworn Bailiff, Such Custody Is Presumed to Continue in 
Absence of Countervailing Proof. Where the record, in a prose- 
cution charging the defendant with a capital offense, discloses 
that at the beginning of the trial the jury were placed in 
charge of a sworn bailiff, and were in charge of a sworn officer 
at subsequent stages of the trial, and there is nothing to war- 
rant the inference that they were allowed to separate at any 
time during the trial, and no complaint is made during the 
trial, nor in the motion for a new trial, an objection, made for 
the first time in this court, that it is not shown by the record 
that the jury were kept in charge of an officer, is unavailing. 


3. Juror Having Been Called Within Two Years Ground for Chal- 
lenge. !t is a good cause for challenge that a juror called to 
sit, in a criminal case has been summoned and served as a juror 
in the same court within the two years preceding. 


TALESMEN. The objection is good as to those called as 
talesmen as well as those summoned on the regular panel. 


5. Right of Challenge May Be Waived. The right to challenge a 
juror for the cause above mentioned may be waived or lost if 
not interposed in apt time. or when there is lack of diligence. 
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6. Challenge for Cause Subject to Judicial Discretion. The ruling of 
a trial court in deciding a challenge for cause will not be dis- 
turbed unless an abuse of discretion is shown. 


7. Error Not Presumed. Errors will not be presuined, but must 
affirmatively appear from the record. 


8. Bill of Exceptions Not Properly Authenticated, Question Dehors 
the Record. Whether the trial court erred in overruling a chal- 
lenge for cause, on the ground that a juror had been summoned 
and served as such within two years prior thereto, not inter- 
posed until after the juror had been passed for cause, and when 
the right to peremptory challenges was being exercised, nol 
determined, because purported bill of exceptions is not properly 
authenticated. 


9. Voir Dire Examination No Part of Trial. The certificate of the 
trial judge to a bill of exceptions “that the foregoing is all the 
evidence offered by either party on the trial of the cause” is 
not sufficient to embrace the voir dire examination of a juror. 
Durfee vc. State, 53 Nebr., 214, followed. 


10. Voluntary Confession of Prisoner Admissible in Evidence. State- 
ments of a prisoner charged with a crime, in the nature of an 
admission or confession, voluntarily made, and not induced by 
hope or fear from those having custody of the prisoner or con- 
cerned in the administration of justice, may properly be ad- 
mitted in evidence. r 


11. Error May Be Cured. Where testimony is offered, objected to, 
and excluded on the ground that. uo proper foundation has 
been laid, and later on the witness is recalled and the proposed 
testimony received, the first ruling is without prejudice, even 
though erroneous. 


tz. No Prejudicial Error of Record. Record examined, and found free 
ot prejudicial error regarding the ruling of the court on the 
admission and rejection of evidence. 

13. Instruction Not Prejudicially Frroneous. ‘he use of the words 
“as in sound reason,” in an instruction on the law of self- 
defense, held not prejudicially erroneous. 


14. Cowardice No Defense. It is not error to instruct the jury that 
one who shoots another through mere cowardice will not be 
justified on the ground of self-defense. 

15. Instructions On Points Substantially Covered. It is not error to 


refuse instructions requested on points substantially covered 
and included in other instruetions given. 


16. Instructions. Instructions given and refused examined, and held 
to be without error. 


jJ7. Misconduct of Sheriff: Ruiixnc or Covrr: Evinexce. Ruling of 
oS 
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the trial court as to alleged misconduct of the sheriff during the 
impaneling of the jury held to be supported by the evidence and 
free from error. 


18. Misconduct of Counsel Not Shown. Held, also, That alleged mis- 
conduct of consul for the state calling for a reversal of the 
case, is not shown. 


19. Verdict With Request Refused: Request Euiminatép: No PREJu- 
bicE. Where a verdict finding a defendant guilty of murder 
in the second degrce, and requesting that the term of imprison- 
ment be not more than five years, is returned, which is not 
received by the court, and the jury retire and return the same 
verdict, with the request for a term of not more than five years’ 
imprisonment eliminated, the defendant is in nowise prejudiced 
and has no legal ground of complaint. 


0. Degree of Punishment in Its Effect upon a Verdict No Ground 
for New Trial. Affidavits of jurors to the eifect that they 
believed that the jury could fix the term of imprisonment at 
five years, or they would not have agreed to a verdict of guilty 
of murder in the second degree, can not be received to impeach 
their verdict returned in open court, and assented to by them in 
a poll of the jury. 


J. Verdict Can Not Be Set Aside Because Juror Misunderstood Wit- 
ness. The verdict of a jury can not be impeached by one of the 
jurors on the ground that he misunderstood the evidence of one 
of the witnesses. 


nw 


22. Affidavits Insufficient. Affidavits in, support of the right, as 
alleged, of a witness to correct his testimony, held without merit, 
since it appears from the record that no mistake had been made. 


2. . Affidavits in support of a motion for a new trial, on the 
ground that a witness for the state was not allowed to correct 
an alleged mistake in his testimony, and exception to the ruling 
of the court thereon, Feld without merit, since trom the record 
and the affidavits, it appears that no mistake had been made. 


24. Assignments of Errors. Other assignments of errors he/d to be 
not well taken. 


Errok from the district court for Dawes county. 
Tried below before Westover, J. Affirmed. 


Allen G. Fisher, George A. Hekles and Albert W. Grites, 
for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Deputy, 
and Michael F. Harrington, contra. 
6 
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Houcoms, J. 


The plaintiff in error was informed against in the dis- 
trict court of Dawes county on the charge of murder in 
the first degree. A trial tothe court and jury on the issue 
raised by a plea of not guilty resulted in a verdict of 
guilty of murder in the second degree, with a recom- 
mendation of leniency in the infliction of punishment by 
the court. A sentence of imprisonment in the peniten- 
tiary for the period of ten years was imposed, the min- 
imum permitted by law. From the verdict and judgment 
the defendant prosecutes proceeding in error in this court 
to secure a reversal thereof. A number of alleged errors 
in the trial of the case are assigned which, in so far as 
they are deemed essential in reviewing the case, will be 
noted in the order of presentation. 

We have carefully noted each and every error assigned 
and argued in the brief of counsel for defendarit, and a 
failure to note each in detail is because they are so 
numerous; an opinion would be extended to an unwar- 
ranted length in the discussion of many which are not 
regarded as of sufficient importance to justify more than 
i passing notice. 

By a motion to quash, plea in abatement, and demurrer, 
the question is presented of the right of the state to pro- 
ceed against the defendant upon an information, charg- 
ing the crime of which he was tried, made and filed by 
.the county attorney, instead of presentment under an 
indictment by a grand jury duly returned in the manner 
provided by law. This qnestion has so recently been con- 
sidered and passed upon by this court in the case of 
Dinsmore v. State, 61 Nebr., 418, that it is not thought 
necessary now to more than refer to that case for an ex- 
position of our views on the subject, and the reason for 
holding against the contention of defendant’s counsel 
regarding the matter in the case at bar. There are no 
valid objections, by reason of any of the provisions of the 
coustitution, to the prosecution of one charged with a 
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capital offense, upon an information by the county attor- 
ney, under the provisions of chapter 54 (secs, 578-585) of 
the Criminal Code. 

It is next urged that it is not shown by the record that 
the jury called to try the case was kept in charge of an 
officer during the trial. An examination of the record 
discloses that upon the first adjournment, after the im- 
paneling of the jury began, they were placed in charge 
of a sworn bailiff, and thereafter, during the entire pro- 
ceedings, until the verdict of the jury was returned and 
they discharged, they were, while not in open session of 
the court, in the charge of an officer of the court. There 
is nothing in the record to warrant the inference that the 
jury were allowed to separate at any time during the 
‘progress of the trial, no indication that the defendant 
has in this respect been in anywise prejudiced, no com- 
plaint made during the trial, nor in the motion for a new 
trial, and the objection is now unavailing and without 
merit. St. Louis v. State, 8 Nebr., 405; Polin v. State, 14 
Nebr., 540. 

It is further contended that error was committed by 
the court in overruling a challenge for cause interposed 
by the defendant to a juror named Hilbert, called to sit 
in the case. From the purported record before us it is 
made to appear that the said juror was called into the 
" jury-box, examined by counsel for both the state and the 
defendant, and by each was passed for cause. Thereafter, 
and when some of the peremptory challenges allowed 
each of the parties had been exercised by the state and 
by the defendant, leave was asked by the defendant’s 
counsel, and granted by the court, to further examine this 
juror for cause. It was thereupon by such examination 
disclosed that the said Hilbert had been summoned and 
-had served as a juror in the district court of that county 
within two years next preceding the time he was sum- 
inoned to sit in the case at bar. The defendant chal- 
lenged the juror for cause. The state resisted the chal- 
lenge “for the reason that the juror was passed for cause, 
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and since he was passed the state has been required to 
exercise two of its peremptories.” The court overruled 
the challenge, to which ruling defendant duly excepted, 
and assigned the ruling as one of his grounds for a new 
trial. The ruling, it is argued, is error with prejudice to 
the defendant. Whether the court erred in overruling 
the challenge is dependent on the question of the de- 
fendant having waived or lost the right to challenge the 
juror for cause when he was examined on his voir-dire 
examination and passed without objection being raised 
as to his qualification to sit in the trial of the cause. The 
right of a defendant to challenge a juror in either a civil 
or criminal cause, on the greund that he has been suni- 
moned and served as such in the same court within the 
two preceding years, must be conceded without discus- 
sion. The right is given by statute, has been confirmed by 
the decisions of this court and is held to extend to those 
who have been called to serve as talesman as well as 
those summoned on the regular panel. Code of Civil Pro- 
cedure, sec. 665; Criminal Code, sec. 468; Northeastern N. 
R. Co. v. Frazier, 25 Nebr., 42, 48; Wiseman v. Bruns, 36 
Nebr., 467, 468. A defendant may waive his right to in- 
terpose challenge on the ground stated, and will be held 
to have absolutely waived the right unless the objection is 
presented before the jury is sworn. This is made so by 
statute. Whether he will be deemed to have waived the 
right or allowed to interpose a challenge after he has ex- 
amined and passed a juror for cause must, we think, rest 
upon the circumstances of each particular case and to a 
degree rests unquestionably in the sound discretion of 
the trial court. The proceedings being under the control 
and direction of the court, an orderly presentation of 
all matters for consideration and action requires that the 
successive steps be taken one after the other in regular 
order until the cause is finally disposed of, and that 
when one stage of the case has been passed it be not gone 
over again, except for sufficient reason. If a challenge 
for cause is not presented in apt time, or if a party has 
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been Jacking in diligence in discovering the causes for 
challenge, it would seem very proper to hold him to have 
lost the right when subsequent to the proper time a chal- 
lenge is sought to be interposed. It is quite probable also 
that the nature of the objection to the juror may have 
some bearing in determining the propriety of a ruling 
disallowing it. If a juror is manifestly unfair, or is dis 
qualified for reasons which would ordinarily influence his 
conduct as a juror to the prejudice of one of the parties, 
by all means the utmost latitude consistent with regular- 
ity of proceedings should be given to a challenge for 
cause, in order that a fair and impartial jury may be 
secured. Where the ground of objection is more technical 
than substantial, the reason for relaxing the method of 
procedure is not so cogent. Ordinarily it is said “the rul- 
ing of a trial court in deciding a challenge for cause will 
not be disturbed, unless an abuse of discretion is shown.” 

Whether the facts and circumstances in the case at bar 
render the overruling of the challenge proper or the re- 
verse, must be answered by an examination of the record 
to ascertain whether sufficient cause existed or is shown 
for the interposition of the challenge after the juror had 
been passed and the parties were engaged in the exercise 
of their right to challenge peremptorily the number al- 
lowed by statute of those called to sit in the case. The 
error alleged will not be presumed. Before the defend- 
ant can rightfully claim a reversal on the ground ad- 
vanced, it is incumbent upon him to present a record 
from which it appears affirmatively that the court erred 
and abused its discretion in regard to the ruling com- 
plained of. This is an elementary rule of practice in the 
review of proceedings, both civil and criminal in their 
nature. As presented in the record before us, we are 
wholly unable to ascertain therefrom the reason why the 
defendant’s counsel did not interpose the challenge at 
the time the opportunity arose and the examination of 
the juror as to his qualifications was engaged in. 
Whether he had knowledge of a cause existing for a 
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challenge or made any reasonable effort to inform him- 
self or omitted to inquire regarding the matter through 
caprice or for some unknown purpose does not appear. 
Nor did he offer any explanation or advance any reason 
why the challenge was not sooner and in more appro- 
priate time interposed. In the absence of any showing 
of diligence or explanation of a reason for not making 
the objection in apt time and before passing the juror 
for cause, and in view of the presumption of the correct- 
ness of the ruling of the trial court, the question, per- 
haps, should be disposed of on the proposition that error 
and abuse of discretion is not made to appear affirma- 
tively by the record before us. We do not, however, 
directly decide the point, because the defendant has failed 
to present us a properly authenticated record which can 
avail him as a bill of exceptions containing the evidence 
and the rulings of the court relating to the impaneling of 
the jury and their voir-dire examination, by which their 
qualifications to try the issue may be determined. 

In Durfee v. State, 53 Nebr., 214, it is held in the second 
paragraph of the syllabus: “The certificate of the trial 
judge to a bill of exceptions ‘that the foregoing is all the 
evidence offered by either party on the trial of the cause’ 
is not sufficient to embrace the voir-dire examination of a 
juror, or the evidence adduced on the hearing of a chal- 
lenge to the whole panel or array of jurors.” Says Nor- 
vAL, J., in the opinion, in speaking of this form-of the 
certificate: “This is insufficient to show that the bil] of - 
exceptions contained either the testimony on the hearing 
of the challenge to the panel, or the voir-dire examination 
of the jurors. Those matters did not occur during, but 
preceded, the trial.” ‘The rule thus announced was reit- 
erated in the case of Dinsmore v. State, supra, very recently 
decided by this court. In the present case the certificate 
of the trial judge settling the bill of exceptions is as fol- 
lows: “Now, I, the said judge, do hereby certify that this 
bill of exceptions contains all the testimony adduced or 

offered by the plaintiff and defendant on the trial of said 
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cause, all of the objections to the admission of testimony, 
all the rulings of the court on such objections, and all of 
the exceptions taken to such rulings at the time,” etc. 
The certificate does not embrace the proceedings had and 
taken in impaneling the jury to try the case, and its in- 
sulliciency becomes at once obvious under the rule an- 
nounced. . 

Numerous objections are urged to the admission and 
rejection of certain of the evidence received and offered 
in the trial of the cause, some of which will be noted. 
Regarding much of the evidence received, to which ob- 
jections are made and argued in this court, we find that 
when. offered and during the trial no objections were of- 
fered or exceptions taken; and it is now too late to have 
the same properly presented for review. As to all such 
we have not taken the time to examine the evidence or 
the grounds of objections. 

A witness, Anna E. Rhyan, was allowed to testify as 
to statements made by the defendant to her while he was 
confined in the county jail awaiting trial. The sheriff 
was also present and vave testimony regarding the same 
statements. It is contended that the statements should 
be regarded as made under coercion and that no suffi- 
cient foundation was laid, inasmuch as it is not shown 
that the defendant knew or was told that the statements 
would be used against him. The objection is not well 
grounded. It is clearly shown that the statements were 
entirely voluntarily made and without inducement of 
hope of reward or fear of punishment. It is not required 
that he be informed that the statements would be used 
against him. Declarations or admissions against inter-. 
est would be of little or no practical value if it were 
necessary to advise those making them that the state- 
ments could be used against them, before being admis- 
sible as evidence. , 

Objection is also made because the testimony of a wit- 
ness was excluded as to alleged threats made by the de- 
ceased and coming to the knowledge of the defendant, on 
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_ the ground that no proper foundation had been laid. 
The witness was re-called later ou and testified regarding 
the same statements first inquired about, which cured 
any error, if any existed by reason of the ruling com- 
plained of. 

Other similar objections are presented for considera- 
iton, but we find in them nothing prejudicing the sub- 
stantial rights of the defendant. He has no meritorious 
ground of complaint on account of the admission or re- 
jection of the evidence offered during the trial of the 
cause. 

The defendant justificd the homicide, which was ad- 
mitted, on the ground of self-defense. On this point, by 
the 16th instruction, the jury were told: “The jury are 
instructed that in this case the defendant sets up the 
plea of necessary self-defense. The rule of law on the 
subject of self-defense is this: Where a man in the law- 
ful pursuit of his business is attacked, and where from 
the nature of the attack there is reasonable ground to 
believe that there is a design to take his life, or to do him 
great bodily harm, and the party attacked does so believe, 
then the shooting of the assailant under such circum- 
stances will be excusable or justifiable although it should 
afterwards appear that no injury was intended, and no 
real danger existed. The jury are instructed that if they 
find from the evidence and believe that at the time the 
defendant is alleged to have shot said Thomas KE. Rhyan, 
the circumstances surrounding the defendant were such 
as in sound reason would justify or induce in his mind 
an honest belief that he was in danger of receiving from 
the said Thomas E. Rhyan great bodily harm, and that 
the defendant in doing what he then did was acting from 
instinct of self-preservation, then he is not guilty al- 
though there may in fact have been no real or actual 
danger.” An exception was taken to this instruction and 
it is here argued that because of the language, “as in 
sound reason,” the instruction is erroneous; that the 
word “sound” when applied to the word “reason,” as a 
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qualifying adjective, is an incorrect statement of the law. 
While it is possible that the word is not the most apt in 
expressing the law applicable, yet upon the whole, the 
impression conveyed is substantially correct if not ex- 
acthy accurate. The rule, as we understand it, is that the 
threatened danger, real or apparent, must be such as 
to induce a reasonable and well-grounded belief that 
one’s life is in peril, or great bodily harm impending, be- 
fore the act of taking life can be justified on the ground 
of self-defense. Vollmer v. State, 24 Nebr., 838; Darling v. 
Williams, 35 Ohio St., 58; 1 Bishop’s New Criminal Law, 
sec. 865. By an examination of the entire instruction 
the law, we think, is announced substantially as ap- 
proved by well recognized authority. In the first part 
of the instruction it is stated that a reasonable ground 
for the belief must exist, and in the latter part the phrase 
“sound reason” is equivalent to saying that the reason- 
ing powers must be exercised honestly and in good faith, 
leading to a conviction of the threatened danger which 
is actual and substantial, before a person will be excused 
or justified for a homicide on the ground of self-defense. 

Another instruction excepted to is as follows: “The 
court further instructs the jury that if a person shoots 
another through mere cowardice, or under circumstances 
which are not, in the opinion of the jury, sufficient to in- 
duce a reasonable and well grounded belief of danger to 
life, or of great bodily harm, in the mind of an ordinarily 
courageous person, the law will not justify the shooting 
on the ground of self-defense.” The instruction correctly 
states the law. “Cowardice” is an autonym of “courage.” 
The rule is that a defendant is excusable if he does noth- 
ing more than a reasonably prudent and courageous man 
would have done under like circumstances. State v. 
Cracford, 66 Ja., 318, 321. A person under such ecircum- 
stances is excusable if he acts as an ordinarily prudent 
and cautious man would have done under the same cir- 
cumstances. There must be a reasonable cause for a be- 
lief in the existence of the facts relied on to justify the 
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homicide on the ground of self-defense, and not one 
founded on mere cowardice. 1 Bishop’s New Criminal 
Law, sec. 305, and cases cited. 

Other objections to the giving of certain instructions 
are presented, which we have considered, and hold to the 
view that they are not well taken. We find it inadvisable 
to treat them in detail. 

Certain instructions were requested by counsel for de- 
fendant, and refused, fo which exceptions are taken. We 
find no error in the rulings of the court in respect thereto. 
In most of these instructions the court had, on its own 
motion, or at the request of the defendant, covered sub- 
stantially the same point; and the giving of other instruc- 
tions would have been in the nature of a repetition and, 
therefore, not required. We are of the opinion that, upon 
the whole, the case was fairly submitted to the jury by 
the instructions, which were as favorable to the defend- 
ant’s theory of the case as he might rightfully ask. We 
find no prejudicial error in the giving and refusal to 
give any of the instructions of which complaint is made. 

On the motion for a new trial several matters were 
presented to the court, such as misconduct of the sheriff 
and of counsel for the state, and, also, with reference to the 
deliberations of the jury, by which it was attempted to 
impeach their verdict. Regarding the alleged miscon- 
duct of the sheriff complained of an effort was made after 
verdict, by affidavits, to show that he was prejudiced 
against the defendant, did not in summoning jurors. act 
impartially but in such manner as to prejudice the de- 
fendant and preclude a fair and impartial trial. Counter 
affidavits were filed. As a question of fact, the court. 
rightly rnled in favor of the state. Had the defendant or 
his counsel really believed that the sheriff was prejudiced 
against him, and would not act impartially as an officer 
of the court in the proceeding, the Jaw furnished him an 
easy method of securing one to whom no valid objection 
could apply. Compiled Statutes, 1899, ch. 18, art. 3, sec. 
16. Not having done so, the latter effort to show his dis- 
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qualification may properly be regarded as a desperate 
effort to escape the consequence of the verdict returned 
by the jury, rather than as establishing that a sworn 
officer of the court had been derelict in his duty which 
prevented him from having a fair trial. Misconduct of 
counsel for the state is also claimed, but we find no such 
departure from the rules of propriety as would work a re- 
versal of the case. 

By affidavits it is sought to be shown that the court 
refused to receive a verdict finding the defendant guilty 
of murder in the second degree, commending him to the 
leniency of the court and requesting that the term of 
imprisonment be not more than five years; and directed 
the jury to retire for further deliberation. By the record 
it is shown that the same verdict was returned, received 
and filed, except the request for a five year sentence. 
Conceding that the first verdict shonld have been re- 
ceived and filed as claimed, no error was committed, the 
second verdict in legal effect being identical. The jury 
could not fix the sentence. That was a matter solely for 
the court, within the limits.of the law. The court could 
give such consideration as it regarded as warranted to 
the recommendation and request of the jury for leniency. 
By the defendant’s own showing, he was in nowise preju- 
diced by the action complained of. 

The affidavits of two of the jurors trying the case, were 
presented in the motion for a new trial, the purport of 
which was that they believed the defendant innocent, but 
because of the cost of another trial, if the jury did not 
agree, and the likelihood of defendant being kept in jail 
for a long period of time awaiting another trial, and be- 
lieving that the jury could fix the term of sentence, they 
agreed to a verdict of guilty of murder in the second 
degree, in which the jury fixed the sentence at five years 
in the penitentiary, and that they did not agree to the 
verdict as finally returned. These affidavits were on mo- 
tion stricken from the files as an unauthorized attempt 
of the two jurors to impeach their own verdict. The rec- 
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ord in the case belies the affidavits of the two jurors. It 
not only shows that the verdict was returned into open 
court and received in the presence of the jury, but also 
that the jury was polled, each for himself answering that 
it is his verdict. The question of the length or duration 
of the term of sentence under the verdict of guilty was 
of no concern of the jury. It was not for them to act on 
or determine any question regarding that matter. It is 
entirely immaterial how they regarded the sentence 
which might be imposed. As triers of fact they were to 
determine whether the defendant was guilty of either 
of the degrees of homicide included in the information, 
or neither, and return a verdict corresponding to the 
conclusion reached. When that question was determined 
the function of the jury ceased. Resort to another power 
must be had for the imposition of a sentence on the ver- 
‘dict. 

Can a juror be heard to say that the verdict he returns 
under the oath he has taken to well and truly try and 
true deliverance make, and which in open court he sol- 
emnly declares is his, is not in fact his verdict and that 
he did not agree or consent to it? Can he be permitted 
to declare in his verdict that a defendant is guilty of the 
crime charged, and subsequently in an affidavit that he 
is not guilty because he (the juror) was not correctly in- 
formed as to the sentence the law authorized to be im- 
posed? We think not. If such can be done, judicial pro- 
ceedings rest upon a very insecure foundation. “It is,” 
says Remsp, C. J., in Harris v. State, 24 Nebr., 808, 809, 
“the well established rule of law, as held in all courts, 
so far as we know (unless the rule be changed by statute), 
that affidavits of jurors will not be received for the pur- 
pose of impeaching or avoiding their verdict in respect 
to a matter which essentially inheres in the verdict itself, 
as that the juror was mistaken in a computation, or mis- 
understood a witness, or did not comprehend the instruc- 
tions of the court.” A juryman will not be permitted to 
testify that he was misled by the form of the verdict and 
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would not have signed it had he known its real meaning. 
State v. Burwell, 34 Kan., 312. Affidavits of jurors as to 
their understanding of the verdict they rendered or were 
to render, can not have the effect to impeach their verdict. 
United States v. Daubner, 17 Ved. Rep., 7938. A juror will 
not be allowed to impeach his verdict by his affidavit that 
he would not have found the defendant guilty if he had 
known that the punishment fixed by law for the crime 
charged was death. State v. Shock, 68 Mo., 552. Says the 
author of the opinion in the case last cited: “In support 
of the motion for a new trial an affidavit of one of the 
jurors was filed, which stated in substance, that while the 
jury were considering their verdict, he was of the opinion 
that the case was not one in which capital punishment 
should be inflicted, but he was induced to believe that 
the court had the power to inflict a less degree of pun- 
ishment; that he and others of said jury were opposed 
to rendering a verdict in said case that would result in 
the death of the defendant. It will be sufficient to say 
on this point that a juror will not be allowed to impeach 
his verdict on the ground that he would not have found 
the defendant guilty if he had known that the punish- 
ment fixed by law for the crime charged was death. The 
nature of the punishment had nothing to do with the 
guilt or innocence of the defendant.” See also State v. 
Doon, R. M. Ch. [Ga.], 1; State v. Senn, 32 8. Car., 392; 
Thompson & Merriam on Juries, sec. 440, and cases 
there cited. The court, we think, committed no error in 
striking from the files the affidavits of the two jurors, as 
they came entirely within the rule prohibiting a juror 
from impeaching his own verdict by affidavit. 

Lastly, complaint is made because, as alleged, a witness | 
who had testified in the case was not allowed by the state 
to correct his testimony, he having, as claimed, made an 
erroneous statement while on the witness stand which 
he afterward asked to be allowed to correct, and which, 
it is claimed, had great weight with the jury in arriving 
at their verdict. A careful reading of the record dispels . 
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any doubt which might at first arise regarding the mat- 
ter. The aftidavits in support of the contention seem to 
confirm an impression received from reading other por- 
tions of the record, that many of the affidavits in support 
of the motion for a new trial were made with extreme 
recklessness and without due regard to the truth, the 
evidence being to discredit the showing made in support 
of the motion for a new trial. The defendant testified 
regarding the deceased having, as alleged, shot at him 
and mentioned one Griffith as one of the persons with 
whom, he believed, he had talked about the subject. The 
object of the testimony is not perfectly clear. The state 
called Griffith and asked him if he had told the defendant 
that the deceased had told the witness that deceased had 
shot at the defendant; and the witness answered in the 
negative. On cross-examination the witness was asked 
if the defendant or his mother had not told him that the 
deceased had shot at defendant; this was properly ruled 
out as incompetent and hearsay. In his affidavit the wit- 
ness is made to say that he testified that Frank Coil had 
told him about the deceased having shot at the defendant, 
George Coil, and that if he did so testify, he was mis- 
taken; and that it was the defendant and his mother 
who told him. The witness had not so testified and there 
was no correction to make. If the jurors misunderstood 
the testimony of the witness, that is no ground for a new 
trial, nor can their affidavits be received to impeach their 
verdict by reason of such misunderstanding. Harris v. 
State, supra. 

Other assignments of error, not noted specifically, are 
found to be not well taken. 

We find no error in the record, and the judgment is 
accordingly 

AFFIRMED. 


Notr.—A state law which provides for the prosecution of a felony 
by information by the public prosecutor, instead of indictment by a 
grand jury, is not contrary to the fifth and fourteenth amendments of 
the constitution of the United States. State v. Nordsirom, 7 Wash., 
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506, 35 Pac. Rep., 382; Hurtado v. California, 110 U. S., 516; Hawkins rv. 
State, 60 Nebr., 380. To justify homicide in self-defense, the fear of 
death or great bodily harm must be well founded. Barnards y. State, 
88 Tenn., 183. If the killing is the act of a timid man who fears an 
assault and battery, it is manslaughter. Grainger v. State, 5 Yerger 
(Tenn.], 458.—REporrTeErR. 


Swirt & CoMPany v. FRANK HOLOUBEK. 
Fitep June 5, 1901. No. 11,178, 
Commissioner’s opinion, Department No. 1. 


1. Instruction, Burden of Proof. Judgment for an employee will not 
be reversed at suit of employer for the giving of an instruction 
that the burden of proof is on employee to show both defect 
in machine with negligence in providing it and also negligence 
in permitting floor, on which he stood to operate it, to be wet 
and slippery, when accompanied also by instruction to find for 
employer it the machine was not defective, although there was 
no evidence that the admittedly wet and slippery condition of 
the floor was due to negligence. . 


22 : ConTRADIcToRY. A statement of the employer’s duty to 
furnish “a reasonably safe place to work,” where evidence shows 
employee worked at rear of a machine, close to two swiftly 
revolving scrapers, each furnished with several knives which 
worked against a drum revolving beneath them, against which 
latter it was the duty of the employee with his left hand to 
press entrails to draw them out beneath the scrapers, and where 
it tends to show a defective shield over the scrapers, is not con- 
tradictory of an instruction to find for the employer if machine 
was not defective and does not assume the existence of negli- 
Bence in other respects. 


3. ———. An instruction that the defendant would not be liable if 
the machine operated by plaintiff was the one in general use 
for its purpose, and in good repair, even if the jury should find 
the shield would admit plaintitf’s fingers and hand between it 
and the drum, was not erroneously refused. The court was not 
called upon to decide as to the possibility of such a machine’s 
admitting plaintiff’s hand. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed upon filing of 
remittitur. Rehearing of case reported in 60 Nebr., 784. 
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I. R. Andrews and Brome & Burnett, for plaintiff in 
error. 


J. L. Kaley, contra. 


HASTINGS, C. 


This case is presented on a rehearing from the decision 
- filed last November and published in 60 Nebr., 784, which 
was the second reversal of judgment in favor of plaintiff. 
A somewhat careful re-examination of the record shows 
no ground for changing the conclusion that there is evi- 
dence from which a jury might reasonably conclude that 
the machine the plaintiff was operating was improperly 
and defectively constructed, and the furnishing of it to 
him by defendant for use at the place and under the cir- 
cunistances, indicated by the testimony on his behalf, 
would constitute negligence and render the defendant 
liable for resulting damage. Neither does there appear 
any reason to alter the statement that there is no evi- 
dence to show that the condition of the floor was due to 
anything but the necessary effect of working the machine. 

The last reversal is for the giving by the trial court of 
instructions numbered 3 and 11. It was thought they, 
without evidence, submitted to the jury questions of neg- 
ligence on the part of defendant in permitting the floor 
where plaintiff was standing to become wet and slippery, 
and, also, in not providing a reasonably safe working 
place for the plaintiff. ‘The doctrines that instructions 
must be applicable to the pleadings and the evidence, and 
that they must not assume the existence of facts as to 
which there is no evidence, were thought to require the 
reversal of the case. This conclusion is earnestly assailed 
by the plaintiff below and will be re-examined. 

Assuming, then, that this verdict should be sustained 
if based upon negligence in furnishing the machine in 
question, and that it should be reversed if based upon 
negligence in permitting the floor to become slippery, are 
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the instructions, taken as a whole, fairly open to the ob- 
jections urged? The two held erroneous are in terms as 
follows: 

“3. The burden of proof is upon the plaintiff in this 
case to establish by a preponderance of the evidence the 
material allegations in his petition, which are denied in 
defendant’s answer, that is that the defendant negli- 
gently furnished plaintiff for his use and operation a de- 
fective machine as alleged and negligently permitted the 
floor on which plaintiff stood, when operating the ma- 
chine to be slippery as alleged, whereby plaintiff, without 
any negligence on his part was injured; and the extent 
of the injury, and the damages caused thereby.” 

“11. It is the duty of every master to conduct his busi- 
ness with reasonable care and prudence, so as not to 
negligently or carelessly subject his servant to any dan- 
ger not ordinarily incident to or connected with his em- 
ployment, and it is the duty of the master to provide his 
servant with a reasonable safe working place and with 
reasonably safe machinery and appliances with which 
to work, and if the master fails in this regard, that is, 
fails to exercise such reasonable care and prudence in the 
conduct of his business and fails to provide his servant 
with a reasonably safe working place and with reason- 
ably safe machinery for the prosecution of his work, and 
the servant is injured thereby and for such reason, then 
the master is liable in damages for such injury, unless 
negligence or want of ordinary care of plaintiff contrib- 
uted to his injury.” 

By themselves, they certainly seem to indicate that the 
question of negligence in the condition of the floor is in 
the case. They must, however, be considered in connec- 
tion with the others given, and the question to be deter- 
inined is whether or not in connection with those others 
they fairly submit to the jury the questions of negligence 
raised by the pleadings, and as to which evidence was 
produced, and no others. Paragraph 1 of instructions 
given by the court on its own motion summarized the 
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pleadings. Paragraph 2 states the action to have been 
properly brought by a next friend. Paragraph 3 is as 
given above. Paragraph 4 defines preponderance of evi- 
dence. By paragraph 5 the jury were instructed that if 
the machine was defective and defendant negligent in 
providing it and thereby plaintiff was injured, and there 
was no contributory negligence, he should recover dam- 
ages proved, unless he had assumed the risk. By para- 
graph 6 the jury were told that if the machine was not 
defective, or defendant not negligent in providing it, or if 
plaintiff did not exercise ordinary prudence in its use, or 
if he assumed the risk, in either case, verdict should be 
for defendant, and that the fact of injury while using the 
machine was not evidence of defendant’s negligence. By 
paragraph 7 the jury were told to take into consideration 
the age and experience of plaintiff, the nature and opera- 
tion of the machine, instructions given, condition of the 
floor, whether or not plaintiff was exercising due care, 
and all other circumstances bearing on the question of 
contributory negligeuce. By instructions 8 and 9 negli- 
vence aud contributory negligence were briefly defined, 
and by number 10 the jury were informed that the rela- 
tion of employer and employee existed between the par- 
ties and that defendant was responsible in certain re- 
spects for acts of the foreman, Wollweber. Number 11 
was as given above. Number 12 was in terms following: 

“And in determining whether the machinery and ap- 
pliances referred to in the evidence in this case, were 
reasonably safe and fit for plaintiff to operate at the time 
of his injury, you should take into consideration all of 
the evidence relating to such machinery and appliances 
and more especially the shield in question, including the 
fact whether or not, such machinery and appliances and 
their conditions at the time of the injury were those or- 
dinarily used and existing in business of a like and 
similar nature, and that at the time of the injury the 
inachine in its condition was one ordinarily used in such 
business, and was reasonably safe for the operation of 
the plaintiff. all as it appears in the evidence.” . 
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Number 13 informed the jury that not the safest, but 
only reasonably safe machinery and appliances are re- 
quired. Number 14, that there could be no recovery for 
injury that might have been avoided by the exercise of 
ordinary care and prudence on the part of plaintiff. Num- 
ber 15 instructed them that known risks from defective 
machinery and appliances and conditions in which he is 
to work, or such as would be apparent, the servant as- 
sumes, if he voluntarily engages in the work or continues 
it without objection. Number 16 instructed the jury that 
offers of compromise were not to be considered for the 
purpose of establishing defendant’s lability. Number 
17 stated the effect of willful misstatements by witnesses. 
Number 18, that the jury should pass upon the credibility 
of witnesses. Number 19 was as to the measure of dam- 
ages, and number 20 the form of verdict. Instruction 
number 8,.asked by defendant and given, told the jury no 
evidence had been produced of its being usual or neces- 
sary to sprinkle salt to prevent slippping on the floor, and 
the allegations of negligence in that respect were to be 
disregarded. 

Assuming that there was no evidence that the wet and 
slippery cordition of the floor was due to negligence on 
the part of defendant, and granting that such condition 
is the ordinary and necessary result of the operation of 
the machine, is paragraph 3 of the court’s own instruc- 
tions to be taken as an assumption that such condition 
by itself was negligence and an intimation that recovery 
night be had on that ground? The jury were told that 
the burden of proof was upon the plaintiff to establish 
negligence in furnishing a defective machine. They were | 
told that the burden of showing negligence in the condi- 
tion of the floor was also on the plaintiff. Was this to 
be taken as an intimation that there was evidence to 
sustain a finding that the condition of the floor was due 
to the negligence of defendant? In connection with the 
instruction in number 6, to find for the defendant, if the 
machine was not found defective, this statement would 


ge 
or 
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seem to have been intended and only reasonably under- 
stood to mean, that such burden was upon the plaintiff 
in order to enable him to recover on the grounds men- 
tioned. No court would intentionally declare that in or- 
der to recover ou one ground of negligence, a party must 
prove two, and no jury should be taken to have so under- 
stood an instruction, unless clearly necessary. In view 
of the close connection with instruction number 6, it 
would seem that the natural meaning would be that to 
warrant a recovery on either ground, negligence, in the 
respect indicated, must be established. Instruction num- 
ber 3 does not expressly say that to find any verdict for 
plaintiff, the jury must find both conditions to be met. 
The natural inference from the phraseology that such a 
requirement is made must have been prevented by the 
Gth instruction, to find for defendant unless the machine 
was defective. It does not seem, upon careful reconsider- 
ation, that these instructions are so contradictory in 
terms that they can not be reasonably understood to- 
gether and to bear the meaning required by the case and 
intended by the court. Of course, if this view is taken of 
the meaning of the instructions as a whole, there can be 
no complaint, under our view of the evidence, that the 
yerdict is contrary to the instructions taken together. 
The fact that no one thought of raising this objection at 
the trial, nor until after the application for a rehearing, 
indicates that no one then understood the court as re- 
quiring the plaintiff to prove two grounds of negligence 
in order to recover on the one as to which evidence ap- 
pears. 

Instruction 11, at two places, refers to the duty of fur- 
nishing “a reasonably safe working place,” and it speaks 
of the liability for injury caused by a failure to do so. It 
purports to be simply a statement of abstract law. Its 
application to this case is apparently sought to be made 
by instruction number 12, in that the jury were expressly 
referred to the machinery and appliances, and especially 
to the shield, “and their condition at the time of the in 
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jury.” The jury had been, as indicated above, directed in 
instruction number 6 to find for the defendant in case 
they should decide the machine was not defective, and in 
view of the facts that the condition of the floor could not 
be wholly eliminated from the case so long as the plain- 
tiff was employed to stand upon this wet floor in the rear 
of this machine within two feet of the revolving knives, 
and that the evidence discloses his slipping a& one of 
the circumstances of the injury, a mention of the duty of 
an employer to provide ‘a reasonably safe place to work” 
would seem more naturally referable to the machine and 
its surroundings. It does not seem necessary to regard 
it as an intimation to the jury that they were at liberty 
to find negligence in the condition of the floor taken by 
itself. These two instructions, when taken in connec- 
tion with the others given, and especially number 6, in- 
structing the jury to find for defendant in case they 
should decide the machine was not defective, and number 
12, referring the jury particularly to the machine and its 
appliances as what they were to pass on, do not seem on 
careful consideration to call for the reversal of the 
case. Briefly, an instruction that the burden of proof of 
the slippery condition of the floor was on plaintiff ought . 
not to be construed as saying that a verdict might be 
found on such proof alone, nor as contradictory of an in- 
struction to find for defendant, unless the machine was 
defective. Nor shouid a mere declaration that it is the 
employer’s duty to provide a reasonably safe place to 
work in, be taken as equivalent to submitting the ques- 
tion of negligence in relation to the floor, unconnected 
with the machine. , 

We do not find anything in the instructions refused 
that calls for the reversal of the case any more than did 
the court at the former hearing. Number 1 instructed a 
verdict for defendant, and, of course, could not be given 
under our view of the evidence. Number 2 was to the 
effect that there was no evidence of undue hurrying “and 
upon that issue of negligence charged in the petition your 
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verdict will be for defendant.” Number 3 was given. 
Number 4 was sufficiently discussed in the former opin- 
ion. Number 5 was to the effect that employment of a 
boy of plaintifi’s years and instructing him to work at 
this machine was not negligence. As to these instruc- 
tions it has already been remarked that the court, in the 
plainest language, in number 6 of its own instructions 
told the jury to find for defendant, unless they found the 
machine defective, and unless they found defendant 
negligent in supplying it. It could not be prejudicial to 
refuse to go further and expressly caution the jury 
against all other allegations. . Number 2 and number 5, 
too, share with number 4 the defect of calling for a ver- 
dict in disregard of any defect in the machine. Number 
6 in effect told the jury that the only complaint as to the 
machine was that the shield was raised an inch or more 
in front of the knives and if they found that the machine 
was the one in ordinary use and in good repair, defenl- 
ant would not be liable though the shield was high 
enough above the drum to admit plaintiff’s fingers and 
hand. It was not error to refuse this instruction. All 
the evidence as to the ordinary distance between the 
drum and shield in these machines fixes it at from one- 
eighth to one-quarter of an inch. It was not for the court 
to determine whether this would admit plaintiff’s hand. 

The damages assessed in the sum of $11,500 are claimed 
to be excessive. A former jury in this case assessed the 
damages at $5,000, and that verdict was set aside be- 
cause of an instruction that practically declared the de- 
fendant liable unless there was contributory negligence 
on plaintiffs part. It appears that the plaintiff was a 
day laborer, and at the time of the accident was earning 
$1.25 per day. His expectancy of life at that time is 
given as forty-six years. A much smaller sum than the 
amount of this verdict at current rates of interest would 
purchase an annuity greater than his earnings as a la- 
borer. He is, of course, not totally disabled. Under the 
rule of damages announced by the trial court on the evi- 
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dence plaintiff would be entitled to compensation for 
pain suffered, for disfigurenient and for loss of earning 
capacity subsequent to his majority. Of course, none of 
these can be exactly estimated, but it seems clear that the 
amvunt found is much in excess of the ordinary rule in 
such cases, and that there should be a remittitur of a 
considerable amount of this verdict, and judgment en- 
tered for the remainder, rather than send this case back 
for another trial where two juries have found there was 
a meritorious cause of action, and this court has said 
that their finding is based upon the evidence. Plaintiff 
testifies to suffering severe pain for “the first week” and 
that he was confined to his bed some three weeks and to 
the house-for about two months. No medical expenses 
are shown, and it appears a surgeon was supplied by de- 
fendant. It is recommended that plaintiff below be al- 
lowed to file a remittitur, within thirty days, of $4,000. 
and upon filing of the same the judgment for the re- 
mainder be affirmed, and in default thereof that the judy- 
ment be reversed. 


Day and KIRKPATRICK, CC., concur. 


By the Court: For the reasons above given, it is or- 
dered that plaintiff be allowed to file a remittitur in 
thirty days of $4,000, and that the remainder of the judg- 
ment, with interest on such remainder from date of its 
rendition, be affirmed, and in default of such remittitur 
the judgment to be reversed and the cause remanded. 


JUDGMENT ACCORDINGLY. 
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STATE OF NEBRASKA, EX REL. WAHOO WATER WORKS 
COMPANY, V. Crry OF WAHOO FT AL, 


Fitep JUNE 5, 1901. No. 11,577. 
Commissioner’s opinion, Department No. 1. 


1. Cities and Villages: Statute ConstiTuTionAL., Act of March 10. 
1885, to amend section 69 of act, of March 14, 1879, as to cities 
and villages, not invalid because of that section’s having been 
amended in 1881, a new section substituted and section 69 as 
enacted in 1879 repealed. The new section of 1881 took the place 
of the one repealed. 


2. Silence of Journal. Act mentioned not invalidated because of 
silence of senate journal as to concurrency in a formal amend- 
ment by the house. 


3. Mandamus: Levy. City authorities not required by mandamus to 
levy tax for water supply in excess of limit on such tax existing 
at .time of contract. 


Error to the district court for Saunders county. 
Tried below before HOLLENBECK, J. Affirmed. 


Tra D. Marston and Frank Irvine, for plaintiff in error. 
Hf. Gilkeson, G. W. Simpson and i. FE. Good, contra. 


HASTINGS, C. 


May 16, 1889, the city of Wahoo adopted an ordinance 
“to supply water to the city of Wahoo,” and authorizing 
plaintiff to construct, maintain and operate water-works 
in the city. By section 3 the city agrees, in consideratiot. 
of benefits derived, to rent for twenty years forty-three 
hydrants, at an annual rental of $46.50 for the first ten 
years and $58 for the second ten years, after January 1, 
1899, for each hydrant. The ordinance was accepted by 
the plaintiff and the plant erected, and the rents paid for 
some years—plaintiff says until 1898,—when the city 
refused to levy the necessary taxes to pay in full, the 
valuation of property in the city having fallen so low 
that seven mills on the dollar would not pay the rental. 
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Plaintiff says that the deficiency in March, 1900, when 
‘ application for mandamus was filed, was $2,939. The de- 
fendants admit the ordinance and its acceptance and 
building of the water-works, but deny the authority of 
ihe city council to contract in that way, and say that the 
city could not levy to exceed seven mills on the dollar for 
such purpose in any one year; that this has been done 
and the money paid to the relator. Defendant also claims 
that there was some modification of the contract. by 
means of a settlement of an injunction case before it 
went into effect, but this is not insisted upon in the argu- 
ment here. The trial court found for respondents and: 
dismissed the application for mandamus, and the relator 
appeals. : 

The relator concedes that if the legislature has limited 
the authority of the city council to a levy of seven mills 
on the dollar yearly and this has been exhausted, then 
relator can ask no more. It is, however, insisted that 
there is no such limitatiou, and that the legislative acts 
of 1885 and 1887, which reek to establish it, are void be- 
cause not constitutionally passed. 

It is insisted that the act of March 10, 1885 (Session 
Laws, 1885, ch. 20), is void because it purports to be “An 
act to amend section (69) of an act entitled ‘An act to 
provide for the organization, government, and powers of 
cities and villages, approved March 1st, 1879.” By chap- 
ter 23 of the Session Laws of 1881 this act was amended, 
and section 69, among others, changed and repealed “as 
then existing.” It is insisted that this rendered it for- 
ever impossible to amend section 69 of the act of 1879, 
because it was thereafter repealed, and so non-existent. 
Jt would seem to us much more reasonable to hold that 
it was changed, rather than abolished. By- the amend- 
ment a new section 69 had been substituted and the old 
one repealed, in accordance with the requirements of the 
constitution. The cases are numerous enough that a re- 
pealed and abolished act can not be amended. State vr. 
Benton, 33 Nebr., 823. That an amended act can not 
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thereafter be further amended under its original title. 
we find no authority holding, and it seems to us that this 
‘objection is overruled as to this very act in State v. City of 
Kearney, 49 Nebr., 325, 332. It is urged that the latter 
case ignored State v. Benton, supra, but the two are clearly 
distinct. In State v. Benton the court was dealing with an 
attempt to amend a wholly abrogated statute. There was 
nothing to rest on. Here is something to rest on, and the 
question is whether or not the reference to it is sufficiently 
distinct. We see no reason to change the ruling in Stale 
r, Kearney as to this act. 

It is next asserted that the act of March 10, 1885, was 
not constitutionally passed, because it was amended in 
the house by inserting a repealing clause, and this was 
not concurred in by the senate. The journals of the house 
and senate are appealed to in order to sustain this con- 
tention. It is not claimed that the senate journal shows 
%& non-concurrence in this formal amendment. It is 
merely claimed that an inspection of the journal fails to 
show a concurrence, and this is sought to be helped out 
by a showing that the message of the house to the senate 
stating the passage of the act calls attention to no amend- 
nent. We think that this condition of things hardly calls 
for a reversal of the lower court’s finding. The holding 
in State v. Frank, 61 Nebr., 679, is that the silence of the 
journal is not to be taken as conclusive that the act was 
not passed. The rehearing opinion rests that decision 
chiefly upon the doubtful and mutilated condition of the 
journal. Hull v. Miller, 4 Nebr., 503, dwells upon the dis- 
tinction between mere silence of the journals and an affir- 
mative showing that the constitution has not been com- 
plied with. The evidence in this case certainly shows a 
degree of carelessness in the journals that would amply 
justify the court in refusing to take their mere silence 
against the affirmative evidence of the signed and certi- 
fied acts. As we understand the case, the upholding of 
this act of March 10, 1885, and its limitation of the water 
tax to five mills, disposes of the whole contention. This 
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being upheld, the avoiding of the amendment of 1887 fix- 
ing the limit at seven mills would only put the relator ata 
still further disadvantage. We, therefore, do not care to 
discuss the objections to the act of March 31, 1887, fur- 
ther than to say that the chief objection to it is that it 
purports only to amend the act of 1885, which is urged to 
be no law, and its amendment, therefore, void. As we 
have decided against the premise, the conclusion will 
have to go with it. The discussion as to the act of 
March 2, 1885, to amend subdivision 1, seems equally un- 
necessary, for the same reason. The amendment of March 
10, if valid, would seem to supersede this, at least so far 
as the two conflict. It, therefore, in our view, becomes 
unnecessary to discuss the distinction which is sought to 
be drawn, by which the granting of powers to tax is ger- 
mane to the section amended, but limiting such grant to 
cases where they are authorized by a vote of the people is 
not germane. * 

It remains to mention the contention of relator that the 
council was empowered to contract for water-works, and 
was by subdivision 2 of section 69 of the act of 1879, in all 
its forms and amendments, authorized to levy “any other 
tax or special assessment authorized by law,” and, there- 
fore, could and should make a special provision to meet 
this contract. We are not able to uphold this contention. 
Both the act of March 10, i885, and that of March 31, 
1887, expressly limit the tax that may be levied to pay 
on contract for water. This contract purports expressly 
to be one for the supply of water. That it is in the form 
of a rental of hydrants makes it none the less what it 
says it is—an agreement to supply water. We appre- 
hend that relator would expect scant attention if its 
claim was only that it furnished dry hydrants. — . 

For the reasons above given we think the judgment of 
the trial court should be affirmed. 


Day and KIRPATRICK, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
ypinion the judgment of the district court is 
AFFIRMED. 


TRAND IsuAND: & WYOMING CENTRAL RATLROAD Com. 
PANY, APPELLEE, V. COUNTY OF DAWES ET AL., AP- 
PELLANTS. 

FILeD JUNE 5, 1901. No. 9,465, 
Commissioner’s opinion, Department No. 1. 


. Levy: OvursTanDING WaRRANTS. When county commissioners have 
made a levy of nine mills for general fund purposes, they have 
no further power to levy an acditional tax for payment of oui- 
standing warrants previously issued against the general fund in 
excess of the statutory limit, unless authorized by a vote of the 
people of the county. 


2, Void Tax: InguncTion. ‘Where a tax is void, that is, where there 
is no tax which the plaintiff is in equity bound to pay, he may 
invoke the aid of a court of equity to protect. his rights by an 
injunction, notwithstanding section 144 of the revenue act. 
[Compiled Statutes, ch. 77, art. 1.]” Bellevue Improvement Co. v. 
Village of Bellevue, 39 Nebr., 877, and Touzalin v. City of Omaha, 25 
Nebr., 817, followed. 


APPEAL from the district court for Dawes county. 
\feard below before WESrovER, J. Affirmed. 


W. A. Fanning, Allen G. Fisher and Albert W. Crites. 
“or appellants. : 


James E. Kelby, J. W. Deweese and Charles F. Mander- 
son, contra, 


Day, C. 


This is an appeal from a decree rendered by the dis- 
trict court of Dawes county, enjoining the appellants 
from collecting a certain tax of three mills on the dollar 
valuation, levied upon appellee’s property. The facts are 
undisputed, and so far as we deem them necessary to an 
understanding of the question presented by the record 
are as follows: The county of Dawes, appellant, is one 
of the regularly organized and existing municipal sub- 
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divisions of the state. Appellee is a corporation owning 
a line of railway located in part in Dawes county. lor 
the fiscal year of 1896 the state board of equalization, 
pursuant to law, assessed appellee’s property in the va- 
rious counties throughout the-state at a certain sum per 
nile; the assessment so made upon the mileage in Dawes 
county amounting to the sum of $100,800. I’or the year 
of 1896, the county commissioners of said county made a. 
levy upon the taxable property of the county as follows: 
General fund, nine mills; old outstanding warrants, three 
mills; bridge fund, two and seven-tenths mill; soldiers’ 
relief fund, three-tenths mill; bonds and interest. five 
mills. The total levy for the year, outside that for bonds 
and interest. being fifteen mills. This levy upon appellee's 
property ageregated the sum of $4,803.81; all of which 
las been paid into the treasury of the county, except that 
portion arising out of the three-mill levy to pay “old out- 
standing warrants,” amounting to the sum of $302.40. 
It is the legality of this three-mill levy which is here 
questioned. 

The old outstanding warrants, for the payment of 
which the three-iill tax was levied, were al] drawn upon 
the general fund during the years 1891 to 1896 inclusive, 
and the indebtedness which they were designed to cover 
accrued long after the adoption of the present constitu. 
tion, and no vote of the people was had authorizing any 
levy for their paymeut, or the indebtedness leading to the 
tax. In each of the years from 1891 to 1896, inclusive, a 
levy of nine mills for general fund purposes had been 
laid. The aggregate of these outstanding warrants, with 
interest thereon, at the date of the stipulation of facts, 
amounted to the sum of $44,091.43, for the —payment 
of which there were no funds in the treasury. For 
the purpose of enlightening the discussion we insert 
a table, based upon the facts presented by the record, 
taken in part froin appellee’s brief, showing the assessed 
value of property in the county for each year from 1891. 
to 1896, inclusive; the amount levied for general fund 
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purposes; the amount possible to be realized from the 
levy; the amount of warrant actually issued against the 
general fund; the amount of unpaid general fund war- 
rants; the amount of warrants which might have been 
issued within the limit of 85 per cent. of the tax; and the 
per cent. of warrants issued to the total tax levied. 
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1891}$1,702,423.00/9 mills $15, 321.80 $20, 625.00] $6,767.84 $13,023.53] 134.62% 
1892] 1,729,151.009 mills} 15,562.85] 15,451.00] 4,250.31| 13,227.99} 99.28% 
1893) 1,931,811.60'9 mills| 17,386.29) 17,720.76} 4,142.68] 14,778.34] 101.92% 
1894] 2,221,426.57.9 mills| 19,992.83] 16,969.36] 6,050.89] 16,993.90] 84.88% 
1895} 1,496,820 68:9 mills! 13,471.38} 11,460.17) 2,862.11] 11,450.67] 85.07% 
1896| 1,499,244.009 mills} 13,498.19] 10,560.73] 8,497.60] 11,469.21| 78.26% 


It needs but a glance at the foregoing table to disclose 
that for the years of 1891 and 1893 warrants were issued 
far in excess of any ability to pay them out of the taxes 
to be realized from the nine-mill levy, and that during 
the entire period, excepting only the years 1894 and 1896, 
warrants were issued in excess of the limit of 85 per cent. 
prescribed by the statute, and in these two years, while 
the limit had not been exceeded, still a large amount had 
been issued which at the date of the stipulation remained 
unpaid. 

Section 5 of article 9 of the constitution provides: 
“County authorities shall never assess taxes the aggre- 
gate of which shall exceed one and one half dollars per 
one hundred dollars valuation, except for the payment of 
indebtedness existing at the adoption of this constitution, 
unless authorized by a vote of the people of the county.” 
Tt is plain that this provision is not a grant of power to 
county authorities to levy a tax of fifteen mills on the 
dollar valuation; it is simply a limitation upon the power, 
operative alike upon the county and the legislature. The 
principle of the law is firmly established that counties or 
other municipal corporations have no inherent power in 
matters relating to taxation, and they can exercise only 


- 
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such power as is delegated to them by the constitution or 
, by the legislature. We have shown that such power has 
not been granted by the terms of the constitution; Jet us 
now examine what power has been conferred by. the legis- 
lature. Section 25, article 1, chapter 18, Compiled Stat- 
‘utes, 1899, provides: 

“It shall be the duty of the county board of each 
county: First. To cause to be annually levied and col- 
lected taxes authorized by law for county purposes, not 
exceeding one dollar and fifty cents on the one hundred 
dollars valuation, unless authorized by a vote of the peo- 
ple of the county, and in addition thereto sufficient to pay 
the interest, and create a sinking fund for the payment 
of the principal, of all indebtedness which existed at the 
adoption of the constitution, November 1, 1875. * * #* 
Sixth. At their regular meeting in January of each year, 
to prepare an estimate of the necessary expenses of the 
county during the ensuing year, the total of which shall 
in no instance exceed the amount of taxes authorized 
by law to be levied during that year, including the 
amounts necessary to meet outstanding indebtedness as 
evidenced by bonds, coupons, or warrants legally issued,” 
ete. 

“See. 34. It shal] be unlawful for the county board of 
any county in the state to issue any warrants for any 
amount exceeding the aggregate of 85 per cent of the 
mount levied by tax for the current year, except there 
be money in the treasury to the credit of the proper fund 
for the payment of the same; nor shall it be Jawful for 
the county board to issue any certificate of indebtedness 
in any form in payment of any account or claim, nor to 
wake any contracts for or to incur any indebtedness 
ugainst the county, in excess of the tax levied for county 
expense during the current year, uor shal] any expendi- 
ture be made or indebtedness be contracted to be paid 
out of any of the funds of said county in excess of the 
umount levied for said fund. 

“Sec. 35. Each warrant shal] specify the amount levied 
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and appropriated to the fund upon which it is drawn, and 
the amount already expended of such sum.” 

Section 77, article 1, chapter 77, Compiled Statutes, 
1899, provides: “On the last day of sitting as a board of 
equalization the county board shall levy the necessary 
taxes for the current year, including all county, town- 
ship, city, school district, precinct, village and other 
taxes required by law to be certified to the county clerk 
and levied by the county board; provided, * * * The 
rate of tax for county purposes shall not exceed one 
dolar and fifty cents on the one hundred dollars valua- 
tion, except for the payment of indebtedness existing at 
the adoption of the present constitution, unless author- 
ized by a vote of the people of the county, and shall be 
as follows: ‘In counties under township organization, for 
ordinary county revenue, including the support of the 
poor not more than nine mills on the dollar valuation; for 
roads, not more than five mills ou the dollar valuation; 
for county bridge fund, not more than four mills on the 
dollar valuation; for county sinking fund, not more than 
four mills on the dollar valuation, and labor tax as pro- 
vided in the following section. lu counties not under 
township organization, for ordinary county revenue (in- 
cluding the support of the poor) not more than nine mills 
on the dollar valuation; for roads, not more than five 
mills on the dollar valuation; for county bridge fund, not 
more than four mills on the dollar valuation; for county 
sinking fund not more than three mills on the dollar valu- 
ation, and labor tax as provided in the following sec- 
tion.’ ” 

It will be noted that by the terms of the statute above 
quoted, the county authorities are limited to a levy of 
nine mills for general fund purposes. This being the basis 
of their power to act, they must, in the exercise of it, keep 
within the limit granted, both as affects the amount of 
the levy and the purpose specified. The restriction of a 
levy of nine mills for general fund purposes is manifestly 
for the purpose of compelling the commissioners to ad. 
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minister the affairs of the county with economy and to 
prevent the municipal subdivisions of the state from be- 
coming burdened with debts to be paid by the taxpayers. 
The county commissioners had the undoubted right, by 
virtue of the statute, to make a levy of nine mills for 
general fund purposes for each of the years from 1891 to 
1896, and having done so, they had no further power to 
raise additional funds by a levy for the purpose of dis- 
charging debts properly chargeable to the general fund. 
If the commissioners had made a levy of twelve mills for 
the general fund for the year 1896, we think all would 
concede that the levy would be void to the extent of the 
excess of the amount authorized by the law for that pur- 
pose; and yet that is the effect of the levy of nine mills for 
general fund purposes and three mills for old outstanding 
warrants in the case under consideration. If such a 
transaction were permitted to stand, it would be to ac- 
eomplish by indirection that which the law prohibits to 
be done directly. In the case before us, the general fund 
in the six years was entitled to a levy of fifty-four mills; 
by the process proposed this fund would have the benefit 
of a levy of fifty-seven mills. In Union P. R. Co. v. Buffalo 
County, 9 Nebr., 449, speaking of the power of the com- 
missioners, the court says: “They have no authority to 
levy taxes for any purpose unless authorized by statute.” 
In Bellevue Improvement Co. v. Village of Bellevue, 39 
Nebr., 876, it is said: “Where a tax is void, that is, where 
there is no tax which the plaintiff is in equity bound to 
pay, he may invoke the aid of a court of equity to protect 
his rights by an injunction, notwithstanding section 144 
of the revenue act. [Compiled Statutes, ch. 77, art. 1.]” 
Touzalin v. City of Omaha, 25 Nebr., 817. In Morris v. 
Merrell, 44 Nebr., 429, the court in speaking of mere ir- 
regularities in assessment and a void assessment, says: 
“But the rule is otherwise where the assessments are 
absolutely void for want of jurisdiction or power to im- 
pose the same. In such a case, a party may invoke the aid 
of a court of equity.” 
8 
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For the reasons set forth in this opinion the attempted 
levy of three mills to pay the outstanding warrants is 
illegal and unauthorized, and being so, a court of equity, 
in a proper case, will enjoin its collection. It is recom- 
mended, therefore, that the decree be affirmed. 


HASTINGS and KiIrKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED, 


vow, - oe 
JAMES H. KoTHWELL Vv. County OF IXNOX Er AL. 
FILED JUNE 5, 1901. No. 9,738. 
Commissioner’s opinion. Department No. 1. 


1. Taxes; ASSESSMENT: JURISDICTION: INJUNCTION. An injunction will 
lie to restrain the collection of personal taxes by distress, when 
the assessment was without jurisdiction. 


2, Injunction: Jurispicrion: IRREGULARITIES. Where the taxing offi- 
cer acts with jurisdiction, injunction will not lie because of mere 
irregularities in assessment. 


Error from the district court for, Knox county 
Tried below before ROBINSON, J. Reversed. 


Berryman & Meserve, for plaintiff in error. 
W. L. Henderson and O. W. Rice, contra 


Day, C. 


The relative positions of the parties plaintiff and de 
fendants being the same in this court as in the court be 
low, they will be so designated here. Plaintiff brought ar 
action in the district court for Knox county, against de 
fendants, praying for a permanent order of injunction 
restraining the defendants, the county of Knox and J 
S. Patton its treasurer, from in any manner attempting 
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to enforce the collection of certain taxes mentioned in the 
petition. 

The application for an injunction was in the form of a 
petition, verified affirmatively and set forth two causes of 
action. 

To this petition a demurrer was filed upon the ground 
that it did not state facts sufficient to constitute a cause 
of action. This demurrer was sustained and plaintiff 
electing to stand on his petition, a judgment of dismissal 
was entered at the costs of plaintiff, to review which, the 
case is brought to this court. : 

The petition, among other averments, charges, that in 
April and May, 1893, the plaintiff and his brother Samuel 
J. Rothwell, one of the defendants, were residents of 
‘Creighton Township, Knox county; that Samuel J. Roth- 
well was then the owner of 500 head of cattle—the ranch, 
yard and place of keeping and feeding said cattle being 
in Creighton township, and that said cattle were duly 
assessed to Samuel J. Rothwell on the 17th day of May, 
1893, by the assessor of said township; that during the 
months of March, April and May, 1898, 485 head of said . 
cattle were driven from Creighton township to South Da- 
kota for pasturage, and in transit were driven into Ray- 


- mond township, Knox'county,on the 3d day of April, 1893. 


On May 2,1893,the said 435 head of cattle, while the same 
were yet in transit, were assessed by the assessor of Ray- 
mond township, to Rothwell Brothers, meaning thereby 
to assess said cattle as the property of the plaintiff and 
Samuel J. Rothwell jointly. On the 14th day of June, 
1893, the board of supervisors of Knox county caused 
the assessment of said cattle, made on the 17th day of 
May, 1893, to Samuel J. Rothwell, to be canceled and 
annulled and cansed the schedule of the assessment made 
in Raymond township to be changed by adding the name 
of S. J. Rothwell thereto, and by resolution, attempted to 
make said assessment of said cattle in Raymond town- 
ship a valid and binding assessment against the plaintiff 
and 8. J. Rothwell, That plaintiff never resided in or 
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had a residence or domicile in Raymond township; that 
no partnership existed between him and S. J. Rothwell; 
that he was not and never had been the owner of, nor in 
any manner interested in said cattle, or any of them, and 
that all the proceedings, actions and things were done 
and performed without his notice or consent and against 
his will; that the amount of the tax so levied in Raymond 
township upon said cattle amounted to the sum of 
£160 with interest thereon as provided by law; that if 
a distress warrant is allowed to be issued and a levy 
made, it will cause plaintiff great annoyance, inconven- 
ience and expense, and bring upon him irreparable in- 
jury, and that no adequate remedy at law is available to 
him. 

For a second cause of action it is alleged, that on May 
30, 1892, 400 head of cattle were assessed to plaintiff in 
Washington township by one Abrams, the assessor of 
said township, which assessment was without plaintiff’s 
knowledge or consent aiid against his will; that said year 
be had no cattle or other property whatever in said 
township, and had no interest of any kind or nature what- 
ever in any cattle in said township; that the claim for 
taxes on said assessment is barred by statute of limita- 
tions; that the taxes on the pretended assessment 
amounts to $51.90; that he had no notice, until the spring 
of 1897, that any pretended assessment’ had been made 
against him; that none of said taxes have been paid, and 
they stand upon the record against him; that the county 
treasurer threatens to issue a distress warrant against 
this plaintiff and cause his property to be levied upon, and 
if not restrained will levy upon his property and sell 
same to satisfy said tax and cause the plaintiff great an- 
noyance, inconvenience, hardship and irreparable injury 
and that for this he has no adequate remedy at law. 

The argument on behalf of defendants proceeds upon 
the theory that the tax was not assessed for an illegal o1 
unauthorized’ purpose and that therefore an injunction 
will not lie to restrain its collection, and section 144 of 
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chapter 77, articie 1, Compiled Statutes, is cited in sup- 
port of this contention. This section, so far as it has ap- 
plication to the point in controversy, is as follows: “No 
injunction shall be granted by any court or judge in this 
state, to restrain the collection of any tax, or any part 
thereof, hereafter levied, nor to restrain the sale of any 
property for the non-payment of any such tax, except 
such tax, or the part thereof enjoined, be levied or as- 
sessed for an illegal or unauthorized purpose.” The pro- 
visions of this section of the statute apply with equal 
force to taxes levied upon real or personal property. It 
will be noted that the above section relates to a tax 
which is apparently legal, but by reason of irregularities 
or error, is open to attack and has no reference to a tax 
which is absolutely void. 

This court in Touzalin v. City of Omaha, 25 Nebr., 817, 
construing a statute, in almost the exact language above 
quoted, says: “Injunctions to prevent the collection of 
taxes are not favored, and should only be granted where 
the relief at law is wholly inadequate. If, however, the 
tax is void, in other words, is levied without authority of 
law, the forms of Jaw nevertheless being used to cast a 
cloud upon the title of the party’s real estate, and thereby 
diminish its value, the power of the legislature to close 
the doors of the courts to aid the tax-payer is very doubt- 
ful. A void tax is no tax. How then can the statute de 
bar the tax-payer from enjoining the unlawful sale of his 
property to pay such alleged taxes? The law might as 
well authorize the seizure of the property of A by force 
and violence, and without authority, to pay the debts of 
a municipality, as to seize and sell such property under a 
void assessment. In either case the tax-payer may in- 
voke the aid of the courts to protect him from wrong and 
oppression.” Sioue City Bridge Co. v. Dakota County, 61 
Nebr., 75; Harmon v. City of Omaha, 53 Nebr., 164; Morris 
v. Merrell, 44 Nebr., 423; Chicago, B. & Q. R. Co. v. Ne- 
braska City, 53 Nebr., 453. ; 

In Harl v. Duras, 13 Nebr., 234, it was said: “Where 
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taxes are levied upon real estate without authority of 
law, a court of equity may enjoin the collection of the 
same.” 

In Chicago, B. & Q. R. Co. v. Cass County, 51 Nebr., 369, 
it was said: “The district courts of this state are, by the 
constitution, invested with general equity jurisdiction, 
and this includes the authority to enjoin the collection of 
i void tax; and this jurisdiction the legislature can 
neither take away nor impair.” 

The defendants, while recognizing the rule as laid 
down in this state, by the above citation, contend that it 
has no application to a tax, however illegal and void, 
levied upon personal property. We are aware that this 
contention is supported by some of the leading text writ- 
ers on the subject of taxation, and a number of decisions 
of the courts of last resort can be found upholding such a 
doctrine, the basis of the reasoning being that an ade- 
quate remedy at law exists. But it seems to us in view 
of the decisions of our own court, construing our statute, 
as to the extent of the lien created by a levy of taxes upon 
personal property, that such a rule ought not to prevail 
in this state. 

In Reynolds v. Fisher, 43 Nebr., 172, it is said: “The 
taxes assessed on personal property are not confined as a 
lien to the property upon which they are assessed, but are 
it lien upon all personal property owned by the per- 
son assessed, during the existence of the taxes, from and 
after the delivery of the tax list to the county treasurer 
for collection.” Farmers Loan & Trust Co. v. Memminger, 
48 Nebr., 17. 

Thus it will be seen that unpaid taxes levied upon per- 
sonal property are a general lien upon all the personal 
property of the tax-debtor. He can not sell or convey his 
property freed from the claim for taxes; so long as they 
remain unpaid they are a cloud upon his title and a hin- 
drance to the free enjoyment of his property. If the col- 
lection of a void tax will be enjoined when levied upon 
real estate, the writer can conceive of no good reason why 
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it may not be enjoined when levied upon personal prop- 
erty; especially is this true where the personal tax be- 
comes a lien which follows the property. The only way 
by which this tax could be canceled and the lien an- 
nulled was by the payment, or by recourse to a court of 
equity for relief. If the tax levied was void the county 
would have no legal right to it and all will concede that 
had it been paid under protest, the amount so paid could 
be recovered. It would be a vain thing for the law to re- 
quire a tax to be paid, the payment of which would im- 
mediately give rise to an action for its recovery. 

We think the true principle is concisely stated in Drake 
v. Phillips, 40 T11.. 388, 393, in the following language: 
“When persons authorized to Jay a tax exercise the power 
for a purpose authorized by law, courts of equity refuse 
to take jurisdiction, simply because some formality or 
legal requirement in making the levy is wanting, if it is 
laid for an authorized purpose and by the persons des- 
ignated by law. In sucha case, if wrong ensue, the party 
injured has a complete remedy at law. But when officers 
or individuals have no legal authority to lay a tax, and 
they assume the right; or when persons are vested with 
legal authority to Jay a tax for a specified purpose, but 
instead of exercising that power they proceed to impose 
a tax which the law has not anthorized, or lay it for 
fraudulent or unauthorized purposes,—then a court of 
equjty will interpose to afford preventive relief, by re- 
straining the exercise of powers perverted to fraudulent 
or oppressive purposes.” 

The facts alleged in the petition show, that the assessor 
in Raymond township had no authority to assess the cat- 
tle in the name of plaintiff, in whole or in part. Plaintiff 
did not reside in Raymond township; no partnership ex- 
isted between him and 8. J. Rothwell; he was not the 
owner of these cattle or any of them, and never had been, 
and had no interest in them, as against this plaintiff; the 
assessor had no jurisdiction to make the assessment and 
his action is void. 
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Plaintiff’s second cause of action rests upon the same 
basis; he charges he had no property in Washington 
township, and resided in Creighton township; if so there 
was no jurisdiction to make the assessment. 

There is no principle of law or good morals which re- 
quires a person to pay taxes upon property which he does 
not own or in which he has no interest. 

Irom the foregoing observations, it follows that the 
learned district judge erred in sustaining the demurrer to 
the petition and in dismissing said cause, and it is there- 
fore recommended that the cause be reversed. 


HASTINGS and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


‘ 


REVERSED. 


JANE SMIrH v. CHARLES WHITR. 
Fitep June 5, 1901. No. 9,610. 
Commissioner’s opinion, Department No. 1. 


1, Receiver Will.-Not Be Appointed In Ejectment. In an action of 
ejectment a receiver will not be appointed to take charge of the 
property, and to collect rents and profits before judgment en- 
tered. 


2, Ejectment: Snerirr’s DEED: BurpEN oF Proor. In an action of 
ejectment, where plaintiff claims under a sheriff’s deed result- 
ing from a mortgage foreclosure, to which defendant was not. 
a party, and defendant in possession claims under a prior unre- 
corded deed made by the mortgagor, the burden is upon the 
plaintiff to show that he took his mortgage for value and with- 
out notice, actual or constructive, of defendant’s title; and an 
instruction placing the burden on defendant to show want of 
bona fides and of notice on the part of the plaintiff is prejudicial 
error. 


3. Estoppel by Silence; There Must Be Occasion to Speak. To sustain 
an estoppel because of an omission to speak there must be both 
the specific opportunity and the apparent duty to speak. The 
party maintaining silence must have known that some one was 
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relying thereon, and was either acting, or about to act, as he 
would not have done had the truth been told. Scharman v. 
Scharman, 38 Nebr., 39. 


4. Evidence. Evidence examined, and found insufficient to sustain 
plaintiff’s plea of estoppel. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Reversed. 


Francis A. Brogan, for plaintiff in error. 


George W. Shields, contra. 


KIRKPATRICK, C. 


This is an action in ejectment brought in the district 
court of Douglas county by Charles White, defendant in 
error, plaintiff below, against Jane Smith, plaintiff in 
error, defendant below. The petition is in form usual in 
actions of ejectment, setting up ownership of the prop- 
erty in controversy; that Jane Smith was in possession; 
that during her unlawful possession she had received 
rents and profits amounting to the sum of $100, with a 
prayer for judgment for the delivery of the possession of 
the property, and for rents and profits. The answer of 
Jane Smith admits her possession of the property; that 
she is collecting rents; and alleges that she purchased 
the property in 1869 with her own money, and became 
the equitable owner; that in the year 1885 she entered 
into possession of the property, and has resided there 
ever since; that on July 31, 1886, she received a deed to 
the property, and that ever since she has been the legal 
and.equitable owner of the same and entitled to the pos- 
session thereof. To this answer a reply was filed by 
Charles White, in which he admits the execution and 
delivery of the deed mentioned in Jane Smith’s answer, 
dated July 31, 1886, and admits that it was recorded June 
5, 1896; and alleges that he is a bona-fide purchaser of the 
property; that on September 17, 1892, he loaned John D. 
Smith, the holder of the record title of said premises, the 


58 NEBRASKA REPORTS. [Vor. 62 


Smith v. White. 


sum of $4,500, and took from him a note and mortgage 
payable May 6, 1895, with interest at seven per cent. until 
‘paid; that default was made in payment of interest; that 
he commenced his foreclosure suit, and on June 26, 1895, 
obtained a decree of foreclosure; that stay was taken by 
John D. Smith; that on May 23, 1896, he, White, pur- 
chased the premises under his decree at a sale made by a_ 
special master; that in June, 1896, sale was confirmed, 
and on June 25, 1896, he received a master’s deed to the 
property, which was placed of record July 14, 1896. He 
further sets up certain matters which he claims amount 
to an estoppel against Jane Sinith asserting title to the 
prenises. On October 27, 1896, before trial, White filed 
a petition praying the appointment of a receiver. In his 
petition he alleged his ownership; set up the execution 
and delivery by John D. Smith of the note and mortgage 
upon which he had foreclosed; the delivery of the mas- 
ter’s deed to him; the possession of the property by Jane 
Smith; that she was collecting the rents and profits, that 
she was not keeping the property in repair, or paying 
taxes; that both Jane and John D. Smith were insolvent; 
and the same matters by way of estuppel which were 
pleaded in his reply. To this petition for the appointment 
of a receiver Jane Smith filed objections, alleging that it 
was an action at law to recover possession of the prop- 
erty in ejectment; that the court had no jurisdiction to 
dispossess her until after judgment; setting up that 
White had not asked the appointment of a receiver in his 
petition in ejectment, and that his petition for a receiver, 
when filed, set up no matters arising since the filing of 
his original petition; and that the facts stated did not 
warrant the appointment of a receiver. On December 
11, 1896, a receiver was appointed to take possession of 
all the property, except two rooms in which Jane Smith 
was living, to collect the rents and hold them subject to 
the order of the court. Afterwards trial was had to a 
jury, which resulted in a verdict for White, upon which 
judgment was entered. Jane Smith prosecutes error to 


Vou. 62] JANUARY TERM, 1901. 59 


Smith v. White. 


this court, alleging varieus errors, of which those neces- 
sary to be examined will be considered in their order. 
The first error complained of is that the court erred in 
appointing a receiver. The determination of this ques- 
tion requires a consideration of section 266 of the Code of 
Civil Procedure, providing for the appointment of re- 
ceivers, which is as follows: “A receiver may be ap- 
pointed by the supreme court, or the district court, or 
by the judge of either, in the following cases: First—In 
an action by a vendor to vacate a fraudulent purchase of 
property, or by a creditor to subject any property or fund 
to his claim, or between partners or others jointly own- 
ing or interested in any property or fund, on the applica- 
tion of any party to the suit, when the property or fund 
is in danger of being lost, removed, or materially injured. 
Second—In an action for the foreclosure of a mortgage, 
when the mortgaged property is in danger of being lost, 
removed, or materially injured, or is probably insufficient 
to discharge the mortgage debt. Third—After judgment, 
or decree to carry the same into execution, or to dispose 
of the property according to the decree or judgment, or 
to preserve it during the pendency of an appeal. Fourth 
—TIn all cases provided for by special statutes. Fifth—-In 
all other cases where receivers have heretofore been ap- 
pointed by the usages of courts of equity.” White, de- 
fendant in error, does not say under which subdivision of 
the foregoing section he places his right to the appoint- 
ment, but an examination discloses that his claim can 
be sustained, if at all, only under subdivision five. It 
seems clear that this subdivision was not intended to 
confer any additional authority upon the court, but to 
make it plain that the preceding subdivisions providing 
for the appointment of receivers in particular cases 
were not exclusive, and did not attempt to, and indeed 
could not, take from the court the equitable jurisdiction 
given by the constitution to appoint receivers where the 
usages of courts of equity had theretofore authorized 
their appointment. Or, differently stated, the fifth sub- 
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- division is declaratory of a power already existing under 
the constitution. Bateman v. Superior Court, 54 Cal., 285. 
It therefore follows that unless the case at bar is one 
where “receivers have heretofore been appointed by the 
usages of courts of equity,” the order complained of is 
erroneous and should be reversed. We will briefly ex- 
amine the cases, seemingly most in point, cited by White, 
defendant in error, in support of his contention. The first © 
cited is Rogers v. Marshall, 88 How. Pr. [N. Y.], 48. This 
case, the court rendering the opinion said, “is totally 
different from an action of ejectment. It seeks relief on 
the ground of fraud, mistake and want of jurisdiction in 
the court in which the proceedings to foreclose the alleged 
lien of Maginn, were concerned. It clearly presents, there- 
fore, precise grounds for the equitable interposition of this 
court, and in such cases we never refuse preliminary in- 
junctions and the appointment of a receiver, if the condi- 
tiou of the subject of the controversy requires the aid of 
these provisional remedies.” {t appears that this was an 
equity case, pure and simple, and could in no sense be 
considered an authority in the case at bar. 

The case of Ireland v. Nichols, 37 How. Pr. [N. Y.], 222, 
cited, was an action brought by the owner of the fee against 
the tenant who had sublet contrary to the terms of the 
lease. The answer of the tenant admitted the plaintiff’s 
title, and that he had sublet contrary to the terins of his 
lease. The court held that a receiver was properly ap- 
pointed, but it authorized the appointment under section 
244 of the Code of New York, from which it quoted as fol- 
lows: “A receiver may be appointed before judgment in an 
action; and on application of either party, who establishes 
an apparent right to property which is the subject of the 
action, and which is in the possession of the adverse 
party, and the property, or its rents and profits, are in. 
danger of being lost or materially injured, or impaired.” 
In this state we have no statutory provision similar to 
the one quoted above, and for that reason the case cited 
would not be an authority; however, in that case the 
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learned judge rendering the opinion said the appoint- 
ment of a receiver in an action at law could not be sus- 
tained in the absence of the statute quoted. This case, 
Ireland v. Nichols, supra, overruled the earlier case of 
Thompson v. Sherrard, 35 Barb. [N. Y.], 593, in which it 
was held that a receiver could not be appvuinted in an 
action of ejectment. In the later case of Guernsey v. Pow- 
ers, 9 Hun [N. Y.], 78, the supreme court of New York 
expressly reaffirmed the case of Thompson v. Sherrard, 
supra, and overruled Ireland v. Nichols, supra. In the 
Guernsey Case it was expressly held that “in an action to 
recover the possession of real estate from one in posses- 
sion thereof under a contract of sale, the court will not 
appoint a receiver thereof pendenie lite.’ In the case of 
Burdell v. Burdell, 54 How. Pr. [N. Y.], 91, the supreme 
court of New York again held that a receiver would not 
be appointed in an action of ejectment, the syHNabus of 
the case being as follows: “In an action of ejectment a 
receiver cannot be appointed before judgment.” 

Again,in the case of Le Bau v. Huetiwohl,60 Hun [N.Y.], 
+07, which is the latest New York case we have bees able 
- to find, the supreme court of that state reversed an order 
of the lower court appointing a receiver in an ejectinent 
case. In the syllabus the court made use of the following 
- language: “Where one is personally in possession of 
premises under a contract for the sale thereof, the court 
will not, in an action to recover possession of said prem- 
ises, appoint a receiver pendente lite.” It will thus be 
seen that the supreme court of New York has placed 
itself squarely in opposition to the rule contended for by 
White, defendant in error. 

Ju the case of Whitney v. Buckman, 26 Cal., 447, the 
lower court appointed a receiver in an action of eject- 
ment. No objection was made to his appointment. Irom 
an order granting a new trial in the main case, the plain- 
tiff in the lower court prosecuted error, resulting in a 
judgment setting aside the new trial, and directing a 
judgment on the verdict in the lower court. A motion 
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was then made for an order directing the receiver to pay 
over to the successful party the money collected by him 
as receiver during the pendeucy of the litigation. This 
order was made by the lower court, from which an appeal 
was taken to the supreme court. At the hearing on this 
appeal, although the question was not presented, in a 
mere dictum, the court said that the appointment of a 
receiver after judgment was proper, but placed the au- 
thority for such appointment solely on section 143 of the 
practice act of California, which expressly authorizes the 
appointment of a receiver in such cases after the entry of 
judgment. This case can not be considered an authority 
in the case at bar. But if it were so considered, the su- 
preme court of California in the later case of Bateman v. 
Superior Court, 54 Cal., 285, has held that a receiver could 
not be appointed in an action of ejectment, the syllabus of 
that case being as follows: “Under the Code of Civil 
Procedure, the district court had no jurisdiction to ap- 
point a receiver in an action of ejectment; and an order 
making such appointment should be annulled.” An ex- 
amination of the California statute providing for the ap- 
pointment of receivers discloses that subdivision 6 of sec-* 
tion 564 of the practice act is identical with subdivision 
5 of section 266 of our statute. It is thus seen that the 
supreme court of California, in passin« upon a statute 
identical with our own, under which White claims, has 
held that a receiver can not be appointed in an action of 
ejectment. 

While reported cases may be found in which courts of 
equity, in actions in the nature of ejectment, have ap- 
pointed receivers in aid of actions at law, an examina- 
tion discloses that such appointment is based upon some 
statute expressly authorizing it; or that some very ex- 
ceptional conditions, such as fraud, etc., are shown to 
exist. It may, therefore, be safely stated as the rule, 
sustained by the weight of authority, that the usages of 
courts of equity do not authorize the appointment of a 
receiver in ejectment cases before iudgment. So care. 
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fully does the law in this state guard the rights of a de- 
fendant in possession, that he is entitled to have a jury 
twice say that his possession is wrongful before he can 
be ousted. It may, therefore, be safely stated as the rule 
in this state that the court will not appoint a receiver in 
an action of ejectment before judgment. Not only is the 
foregoing rule based upon right reason, but it is sup- 
ported by authority. State v. District Court, 18 Mont., 416; 
Sengfelder v. Hill, 16 Wash., 355; Bennallack v. Richards, 
125 Cal., 427; Emerson's Appeal, 95 Pa. St., 258. Whether 
there nay be authority to appoint a receiver in an action 
of ejectment after judgment is a question not presented 
in this case, and will not be considered. 

It is contended by White that the correctness of the 
order of the district court in appointing a receiver is not 
properly presented; but this contention is without merit. 
It follows from what has been said that the order ap- 
pointing a receiver was erroneous and should be reversed. 

Numerous errors are alleged in the giving and refusal 
of instructions, but only those apparently relied upon 
and discussed in briefs of counsel will be considered. The 
third instruction given by the court on its own motion is 
as follows: “The burden is upon the defendant in this 
case to establish by a preponderance of the evidence that 
defendant was in the open, notorious and exclusive pos- 
session of the premises in controversy at the time of the 
execution and delivery of said mortgage from John D. 
Smith to plaintiff on December 17, 1892, or that plaintiff 
knew of such deed from John D. Smith to defendant at 
the time of the execution and delivery of the mortgage 
from John D. Smith to plaintiff December 17,1892. or that 
at said time plaintiff had a knowledge of sufficient facts 
with reference thereto, as would, if pursued, have led to 
such knowledge of said deed. The burden is upon the plain- 
tiff to establish by a preponderance of the evidence, if you 
find defendants were in such possession, at such time, 
that the defendant, by her actions or silence, is estopped 
from asserting her claim to said premises.” It is claimed 
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that this instruction is erroneous, because it placed upon 
Jane Smith the burden of proving that her possession 
was open, notorious and exclusive under her unrecorded 
deed, and that White was not an innocent mortgagee 
without notice. There can be no doubt that the instruc- 
tion is vulnerable to this objection. Neither is there any 
doubt that it is the settled law of this state that a person 
claiming under a mortgage as against a person in pos- 
session under an unrecorded deed must allege and prove 
that his mortgage was given for a valuable consideration, 
and that he had neither actual nor constructive notice of 
the existence of the deed. Keeling v. Hoyt, 31 Nebr., 453; 
Bowman v. Griffith, 35 Nebr., 361; Baldwin v. Burt, 43 
Nebr., 245; Phenia Mutual Life Ins. Co. v. Brown, 37 Nebr., 
705; First National Bank of Plattsmouth v. Gibson, 60 
Nebr., 767. Counsel for White, in effect, admits that this 
instruction is erroneous, but claims that it was not preju- 
dicial, because White did in fact assume and maintain 
the burden of proof. We are unable to discover any merit 
in this contention. There is no doubt the giving of this 
instruction was prejudicial error. 

It is claimed the court erred in refusing to give instruc- 
tion No. 5, requested by Jane Smith, which is as follows: 
“You are instructed that the burden of proof is on the 
plaintiff to prove that he took the mortgage from John 
D. Smith as the owner of the legal title of record, and 
that in taking it, he acted in good faith, and paid a valu- 
able consideration for it, and that he had no notice either 
actual or constructive of the title of the defendant Jane 
Smith under her unrecorded deed, and unless you find all 
of these elements in favor of the plaintiff, then you are 
instructed that the said mortgage from John D. Smith to 
the plaintiff was not binding upon the property of the 
defendant, and the foreclosure thereof has given no title 
to the plaintiff as against the defendant’s title, and you 
will in that case find for the defendant.” Measured by 
the decisions of this court heretofore cited, this instruc- 
tion seems correctly to state the law. It was applicable 
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to the evidence and proper under the pleadings, and 
should have been given. We do not find that this error 
was cured by any instruction given. The refusal to give 
it was therefore error. 

This brings us to a consideration of the matter of es- 
toppel urged by White. The trial court received in evi- 
dence over the objection of Jane Smith evidence showing 
that an action had been brought in the United States 
court affecting this property, in which John D. Smith, 
and not Jane Smith, was named as defendant; that other 
mortgages had been given on the property by John D. 
Smith before the execution of the one relied upon by 
White. This evidence seems to have been admitted by 
the learned trial judge in support of White’s plea of 
estoppel. If the execution of these prior mortgages by 
John D. Smith had been brought to the knowledge of 
Jane Smith, and it had been shown that White knew of 
them, and relying upon them parted with his money, and 
that Jane Smith, knowing of White’s reliance thereon, 
kept silent when she should have spoken, this evidence 
would have been admissible. The rule seems to be cor- 
rectly stated in the third paragraph of the syllabus in the 
case of Scharman v. Scharman, 38 Nebr., 39, 40, in the 
following language: “To sustain an estoppel because of 
the omission to speak there must be both the specific 
opportunity and the apparent duty to speak. The party 
maintaining silence must have known that some one was 
relying thereon, and was either acting, or about to act, 
as he would not have done had the truth been told.” It 
will serve no useful purpose to set out the evidence in the 
case, and it will, therefore, not be done. -It is sufficient to 
say that there was an entire lack of evidence tending to 
show that Jane Smith ever knew that her brother had 
given any mortgage on the property, or that he had held 
himself out to the public or to any individual as the 
owner; and there is also an entire lack of evidence tend- 
ing to show that White had ever known of the mortgages, 
or that he ever knew or relied upon any acts or silence.on 
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the part of Jane Smith. The principal elements to con- 
stitute estoppel are, therefore, entirely wanting. The: 
admission of this evidence should not have been other- 
wise than prejudicial to Jane Smith, and its admission 
was error. 

Other errors assigned, in view of what has already 
been said, will not be considered. 

Yor errors pointed out, the judgment, verdict, and the 
order appointing a receiver should be reversed, and a 
new trial granted. 


Day and Hastings, CC., concur. 


By the Court: For the reasons given in the opinion, 
the verdict and judgment and the order appointing a re 
ceiver are reversed and a new trial granted. 


REVERSED AND REMANDED. 


Nancy J. TUCKER, ADMINISTRATRIX, Vv. THOMAS DRAper 
2 ? ? 
ADMINISTRATOR. 
FitEp JUNE 5, 1901. No. 9,467. 


Commissioner’s opinion. Department No. 2. 


1, Injury by Wrongful Act: ReEsponsisiLity or LANDLORD TO GUEST. 
One who goes upon the premises of another, by express or im- 
plied invitation of the owner, may recover damages for an 
injury caused by a failure on the part of such owner to keep 
the premises in a reasonably safe condition. 


2. For Death of Intestate, Petition Must Show Pecuniary Injury to 
Widow or Next of Kin. In an action by an administrator to 
recover damages for the death of his intestate under chapter 21, 
Compiled Statutes, the petition must show a pecuniary injury 
to the widow or next of kin, but as against a general demurrer 
it is sufficient in that regard to allege that “by reason of the 
death of the intestate and the loss of the service and society 
and fellowship of the said intestate the plaintiff has been dam- 
aged in the sum of five thousand dollars.” 


3. Question of Negligence for Jury. Iu such action, unless the facts 
are undisputed and are of such a nature that ordinary minds 
would not differ in their judgment of them, the question of 
negligence must be submitted to the jury. 
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4. Evidence Sufficient. Evidence examined and found sufficient to 
warrant the trial court in submitting the question of negligence 
to the jury. 


5 Instruction: DEATH oF CHILD: CoNTRIBUTORY NEGLIGENCE oF 
Farner. In such action for the death of a child, the father as 
administrator being plaintiff, it is error to instruct the jury 
that contributory negligence of the father is no defense. 


Error from the district court for Lancaster county. 
Tried below before HALL, J. Reversed. 


Ficld & Brown, for plaintiff in error. 
HK. J. Burkett and Lamb & Adams, contra. 


Argued orally by Allen W. Field, for plaintiff in error; 
and by George A. Adams, contra. 


SEDGWICK, C. 


The plaintiff sued as administrator of his son, a child 
three years and three months of age, who was killed by 
falling into a well on the premises of the defendant. 
There was a trial with a jury and verdict for the plaintiff. 
The defendant’s motion for a new trial was overruled 
and judgment entered on the verdict. The case is 
brought here upon petition in error. 

The defendants insist that the petition was insufficient, 
and that the general demurrer thereto ought to have been 
sustained by the court. And the first ground of this ob- 
jection is that as the accident occurred on the private 
property of the defendant and in the absence of an ex- 
press or implied invitation to the deceased child to go 
upon the premises there can be no recovery; and that 
the facts alleged in the petition fail to show such invita- 
tion. There is some repetition and some incoherency in 
the petition, but it contains the allegations that defend- 
ants permitted the public in general to use the lots for 
hitching horses and teams, and permitted their use by 
the patrons of the saloon and other persons desiring 
places to hitch horses and teams during their temporary 
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stay in the city of Lincoln, and the lots were thrown open 
to the public in connection with said saloon so as to bet- 
ter enable the tenant to rent said saloon and make it 
bring a better rental and more money to the owners; and 
for said reason the public was, by defendant, notified and 
invited to go upon said lots and use them as above stated; 
and said lots and premises were by defendants thrown 
open to the public in general, and the general public was, 
by defendant, invited to enter and use the same as public 
property. As against a general demurrer we think there 
is here an allegation that the lots were thrown open to 
the general public and the general public was invited 
to use the lots as public property, and the deceased child 
being one of the general public he was of course embraced 
in the invitation. 

2. The second objection to the sufficiency of the peti- 
tion is, that there is no sufficient allegation of pecuniary 
loss to the plaintiff. The allegation is that “by reason of 
the death of the said Harry Draper the plaintiff has been 
dlamaged by reason of the loss of the service and society 
and fellowship of the said Harry Draper in the sum of 
$5,000.” It is assumed that the society and fellowship 
of one’s children have no pecuniary value. Some courts 
have so expressed themselves, but we do not find it neces- 
sary to discuss that proposition. In Hurst v. Detroit City 
Ratheay, 84 Mich., 539, 48 N. W. Rep., 44, the supreme 
court of Michigan in a well reasoned opinion, citing many 
authorities, concludes that “pecuniary injury must be al- 
leged and proved.” There was no allegation of loss of 
service nor of actual pecuniary damage. The allegation 
was, “by reason of which negligence of said defendant 
and injury to and death of said Lorenzo Hurst an action 
has accrued to said plaintiff as representative of the next 
of kin of said Lorenzo Hurst, and in which he claims dam- 
ages from said defendant in the sum of $10,000.” The 
court said: “It is argued however, by counsel, that this 
statute declares the liability of the person or corporation 
whose negligence caused the death, and that therefore, 
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no evidence of pecuniary damages was requisite to en- 
title the next of kin to maintain the action and recover 
such damages; the statute leaves the jury to give 
such damages as they shall deem fair and just”; and held 
that there must be a special allegation of pecuniary loss 
in the petition, which must be supported by proof. See 
also Orgall v. Chicago, B. & Q. R. Co., 46 Nebr., 4; Kearney 
‘Hlectric Co. v. Laughlin, 45 Nebr., 390. In Chicago, B. & 
Q. R. Co. v. Van Buskirk, 58 Nebr., 252, the action was 
brought by the administrator of the estate of Charles P. 
Van Buskirk, deceased; and the petition alleged 
that “the said Charles P. Van Buskirk has neither 
wife nor children, but left Alonzo J. Van Buskirk, 
Mary P. Van Buskirk, his parents, and Gertrude G. 
Eledge, Lewis G. Van Buskirk, * * * brothers 
and sisters, who are heirs at law: and next of kin, 
who have been damaged in the sum of $5,000.” This 
petition was precisely within the rule announced in 
Hurst v. Detroit City Railway, 84 Mich., 539, and other 
cases, and was clearly insufficient, and was so held. In 
the opinion it is said, that it is necessary to aver a loss 
of means of support where from the relation of the sur- 
vivors the law would not presume that from his death 
such survivors had been deprived of their means of sup- 
port; but it was not intended to declare the rule that the 
action can not be maintained unless it in some way ap- 
pears that the survivors of the deceased have lost their 
means of support. Loss of means of support is pecuniary 
injury, but it by no means follows that it is the only 
pecuniary injury for which a recovery may be had in 
such actions. City of Friend v. Burleigh, 53 Nebr., 674. 
The services might be valuable to a parent entitled 
thereto who was in such financial condition as not to be 
dependent upon such services. 

3. The defendants insist that there was not sufficient 
evidence to warrant the submission of the issues to the 
jury. The case of Richards v. Connell, 45 Nebr., 467, is 
cited as decisive of this question. In that case the court 
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said: “The owner of a vacant lot upon which is situated 
a pond of water or dangerous excavation is not required 
to fence it, or otherwise insure the safety of strangers, 
old or young, who may resort to said premises not by 
invitation, express or implied, but for the purpose of 
amusement or from motives of curiosity.” A boy of about 
ten years of age who was accustomed to play in and 
about a pond of water in a vacant lot, the property of 
defendant, fell from a section of sidewalk which he was 
using as a raft on the pond, and was drowned. The de- 
fendant had permitted the surface water to accumulate 
on this lot, he had nothing to do with causing it to ac- 
cumulate there, the pond was formed in the course of 
nature. The boy formed a raft, and “went on said pond 
floating thereon.” He was capable of constructing and 
did construct the “raft” that caused his death, negligence 
and even recklessness was properly chargeable against 
him, and it was held that the defendant was not liable. 
We have no doubt that under the facts in that case the 
law was correctly applied. The case of City of Omaha v. 
Bowman, 52 Nebr., 293, is similar in character. “A body 
of water—either standing, as in ponds and lakes; or run- 
ning, as in rivers and creeks; or ebbing and flowing, as 
on the shores of seas and bays—is a natural object, inci- 
dent to all countries which are not deserts. Such a body 
of water may be found in or close to nearly every city or 
town in the land; the danger of drowning in it is an ap- 
parent open danger, the knowledge of which is common 
to all; and there is no just view, consistent with recog-: 
nized rights of property owners, which would compel one 
owning land upon which such water, or part of it, stands 
or flows, to fill it up, or surround it with an impenetrable 
wall.” Peters v. Bowman, 47 Pac. [Cal.], 113; City of 
Omaha v. Bowman, supra. “There is no hard and fast rule 
applicable to every one under like circumstances. To an 
adult, in full possession of his mental and physical pow- 
ers, one standard may be applied; to a boy, particularly 
if he be of limited intelligence, another standard; and to 
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an infant not sui juris and totally ignorant of danger, 
still another.” Baltimore & P. R. Co. v. Cumberland, 20 
Sup. Ct. Rep., 380; Huff v. Ames, 16 Nebr., 189. “Much 
may depend upon the character of the injury, the cir- 
cunistances under which it occurred, and the size, in- 
telligence and maturity of the child. In such cases a 
jury must be allowed to pass upon the question of con- 
tributory negligence; it is error to rule it as a question of 
law.” (Ciillespie v. McGowan, 100 Pa. St., 144, 45 Am. 
Rep., 365, 368. It is only where the facts are undisputed 
and are of such a nature that ordinary minds would not 
differ in their judgment of them that the question is one 
of law for the court. - 

In Richards v. Connell, supra, it is said “that plaintiff 
can recover in cases where the plaintiff was injured 
while upon defendant’s premises by invitation of the 
latter, and where the negligence consists in a failure 
to keep such premises in a reasonably safe condition.” 
It appears that these premises, consisting of three 
lots in the heart of the city of Lincoln, had a saloon 
located at one corner of the tract; that the lots were 
so situated that teams could drive thereon immedi- 
ately from the principal streets of the city, and that 
people had frequently been invited by the owner to use 
the lots for the purpose of hitching their teams, and that 
the citizens generally did so, both those who patronized 
' the saloon and others; that there had been shows or some 
kind of public entertainments upon the lots at different 
times and people had frequented them at such times, the 
people being, as one of the witnesses expressed it, “as 
thick as they could stand”; that there were at one time 
stairs put in at least two places to enable the people to 
go on the lots directly from the sidewalk on one side 
thereof, and it does not appear how long these stairs so 
remained, or whether they were taken away; the evidence 
also tends to show that a neighbor was allowed to, and 
did, use the lots for storing sewer-tiling, and that piles 
of said tiling, three to five feet in height and covering a 
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considerable space, were at times upon said lots; that 
the well was located in an open part of said lots about 
twenty feet from the said tiling; that the well was some- 
thing more than twenty feet deep, and that the top was 
surrounded by a curb ten or twelve inches high, which 
had been covered over with boards; that these boards, or 
at least some of them, were loose and had been removed 
and had been allowed to remain so for six months or more 
immediately prior to the accident; that there was a path 
running somewhere in the lots and within three or four 
feet of the well; that it was a very public place, and that 
the boys of the city had frequently played ball on an 
adjoining lot and on such occasions had, in playing ball, 
run across the lot in question; that they were playing 
ball there on the day of the accident, and not long be- 
fore the accident one of the boys in chasing the ball, 
nearly ran into the well; that the health officer of the 
city, some two or three years before the accident, called 
the attention of the owner of the premises to the dan- 
gerous condition of the well, and was told by the owner 
to go to h—, that he would run his own business; and 
that the well had thereafter remained substantially in 
the same condition until the accident; that on the day 
of the accident the deceased boy, with his little brother 
who was about five years old, walked down to the livery 
stable near the premises, where their father’s family 
horse was kept, to see the horse, and then walked from 
there over to these lots and to the well in question; and 
the little boy in question while standing by the well and 
without any apparent cause, was seen by one of the wit- 
nesses “just stand and fall into the well apparently reach- 
ing for something”; that the persons employed by the 
defendant to take care of the premises must have known 
the condition of the premises and how it was being used 
and the apparent danger from the well. 

There may be, and often are, circumstances under 
which one owes some active duty to a trespasser upon 
his premises. If a man willfully lies down upon a rail- 
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road track the engineer must not wantonly run his en- 
gine over him. One may not set a snare or spring gun 
for trespassers, and, knowing that some stranger had 
placed the snare or spring gun, if he wantonly allows 
it to remain he will be responsible for the consequences. 
A well may be so contrived as to act as a dangerous trap, 
and one who allows it so to remain upon his premises 
will, under some circumstances, be liable. If adults, or 
children of such age as to ordinarily be capable of dis- 
cerning and avoiding danger are injured while trespass- 
ing upon the premises of another, they may be without 
remedy, while under similar circumstances children of 
three or four years of age would be protected. If I know. 
that there is an open well upon my premises and know 
that children of such tender years as to have no notion 
of their danger are continually playing around it and I 
can obviate the danger with very little trouble to myself 
and without injuring the premises or interfering with 
my own free use thereof, I owe an active ‘duty to those 
children, and if I neglect that duty and they fall into the 
well and are killed it is through my negligence; I can not 
urge their negligence as a defense, even though I have 
never invited or encouraged them expressly or impliedly 
to go upon the premises. In Kinchlow v. Midland Elevator 
Co., 46 Pac. Rep. [Kan.], 703, a boy ten years of age who 
was by permission of the company, assisting in sweeping 
grain cars for which he and other boys were paid by being 
allowed the grain which they so gathered, went to an ex- 
haust-steam barrel to warm his feet. He had no permis- 
sion from the company to go there, and in stepping upon 
the cover (which was loose) the cover tipped and he fell 
into the barrel, scalding his feet and legs. The court 
said: “We think it ought to have been submitted as a 
question of fact for the jury to determine upon the evi- 
dence whether the defendant was guilty of negligence 
or not in placing the barrel in that position, and in main- 
taining it with such an insecure cover; and also whether 
or not, considering the age and capabilities of the plain- 
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tiff, he was guilty of contributory negligence in stepping 
upon the cover.” The court also quotes the following 
from an opinion of the supreme court of Michigan: “A 
license to come upon one’s premises, especially if in the 
licensor’s interest, imposes upon him the duty to warn 
those-who come, of any danger in coming of which he 
knows or ought to know and they do not.” And the court 
also quoted the following from the supreme court of 
Pennsylvania: “While it is true, in general, that where 
no duty is owed no liability arises, this rule varies with 
circumstances, and where, therefore, an owner has reason 
to apprehend danger from the peculiar situation of his 
property and its openness to accident, the question of 
duty then becomes one for a jury, to be determined upon 
all its facts of the probability of danger and the gross- 
ness of the act of imputed negligence.” The demurrer 
to the evidence which the trial court sustained, was over- 
ruled by the supreme court. 

In Hargreaves v. Deacon, 25 Mich., 1, the cistern into 
which the child fell was made for the lawful use of the 
owner, and was then being used in the customary way; 
there was no evidence of its having been abandoned or 
that the owner knew that little children were accus- 
tomed to play around it; there was “nothing to indicate 
any wanton or inhuman disposition in the defendant”; 
the defendant had not allowed the cistern to remain un- 
covered, but in using the cistern the cover had been tem- 
porarily removed. From the very interesting opinion of 
Mr. Justice Campbell, it appears that if there had been 
circumstances in the case indicating a wanton or in- 
human disposition in the defendant he would have been 
held liable. In Klia v. Nieman, 32 N. W. Rep. [ Wis.], 223, 
a boy of nine years “while playing upon and about a pond 
of water on defendant’s premises, was drowned.” In 
holding the defendant not liable the court said: “Unless 
we hold that the defendant was under a legal obligation 
to fence this pond for the protection of children reaching 
and playing upon it, there can be no recovery. And it is 
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obvious that a fence would have to be very high and very 
tight to afford any effectual guard against children hav- 
ing access to the pond. But upon the facts, we do not 
think the law imposed the duty upon the defendant of 
building a fence or guard to prevent children from reach- 
ing the pond.” . In the case at bar the well was appar- 
ently of no use to any one, it ought to have been filled, 
or at any rate it could easily have been put in such condi- 
tion as to have prevented this accident. 

We are not called upon to say what finding we would 
make upon the evidence in this record. We think it was 
for the jury to say whether there was an implied invita- 
tion to go upon these lots which included this little boy, 
and whether there was on the part of the owners of the 
premises such recklessness of danger to little children 
as to “indicate a wanton and inhuman disposition in the 
defendant.” The former question was submitted by the 
trial court with proper instructions and defendant can 
not complain of a failure to submit the latter. 

The trial court excluded evidence offered by the defend- 
ant to show contributory negligence on the part of the 
plaintiff; there were circumstances shown in the evidence 
sufficient to require this question to be submitted to the 
jury if, under the law, contributory negligence of the 
plaintiff would constitute a defense in this case; but the 
court instructed the jury that “contributory negligence 
on the part of either or both his parents under the law 
is no bar to this action”; and this instruction is com- 
plained of as error. Under our statutes, if the “neglect” 
was such as would have entitled the party injured “to 
maintain an action and recover damages in respect 
thereof,” then the person who would have been liable if 
death had not ensued “shall be liable to an action for 
damages.” Under a statute which provides that all 
causes of action shall survive, an action was brought by 
an administrator for the benefit of the estate of a child 
whose death was caused by the negligence of the county; 
the negligence of the parents contributed to the injury. 
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Neither the father nor mother was a party to the action. 
The court said:. “It is claimed that appellant ought not 
to recover, for the reason that it is not shown that the 
parents of the child were free from contributory negli- 
gence; and, since they inherited his estate, the rule which 
would bar a negligent parent from recovering in such a 
case in his own right ought to apply. But plaintiff seeks 
to recover in the right of the child, and not for the 
parents,” and “such negligence would prevent a recov- 
ery by the parents in their own right.” Wymore v. Ma- 
haska County, 48 N. W. Rep. [Ia.], 264. It was clearly 
shown by the supreme court of Vermont in Ploof v. Bur- 
lington Traetion Co., 41 Atl. Rep., 1017, that the case last 
cited is not in point under a statute like ours. Under 
our statutes the intestate’s right of action does not sur- 
vive. No action can be brought for the benefit of his 
estate. The petition must show a pecuniary injury to the 
wife and next of kin. Chieago, B. d Q. R. Co. v. Van 
Buskirk, 58 Nebr., 252, and cases cited. In this case the 
father is the next of kin; he is also the administrator and 
the plaintiff in the case, suing for his own benefit. Shall 
the state say to the father, “If you know that your child 
is in danger of injury from the negligence of others you 
are under no legal obligation to protect it from such in- 
jury, and if you allow the child to be killed, you may 
recover, from one who is equally at fault with yourself, 
for any pecuniary injury you may suffer by reason of the 
death”? No such meaning can be derived from the stat- 
ute. The negligence of the father can not be imputed to 
the child and in an action for the benefit of the child, or 
of his estate, where such action is allowed, the negli- 
gence of the father is no defense. Huff v. Ames, 16 Nebr., 
139. But-in an action by the father for his own benefit to 
recover for the pecuniary injury which he has suffered 
by reason of the death of the child, his own negligence 
contributing to the death will defeat his recovery. At- 
lanta & C. A. DL. R. Co. v. Gravitt, 26 L. R. A., 553, 20 S. E. 
Rep. [Ga.], 550. 
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In the case of the Consolidated Traction Qo. v. Hone, 35 
Atl. Rep. [N. J.], 899, the supreme court of New Jersey 
announced a different rule. The supreme court of Ver- 
mont in Ploof v. Burlington Traction Co., cited above, crit- 
icises the New Jersey case, and says: “The opinion cites 
—evidently without careful consideration—the Iowa case 
as supporting the decision.” But the New Jersey court of 
errors and appeals had already reviewed the decision of 
the lower court, and being equally divided upon the ques- 
tion here considered reversed the decision of the lower 
court upon another point. Consolidated Traction Co. v. 
Hone, 38 Atl. Rep. [N. J.], 759. 

We think that the question of contributory negligence 
ought to have been submitted to the jury, and for the 
error of the trial court in refusing to do so it is recom- 
mended that the judgment be reversed, and the cause re- 
inanded for a new trial. 


OLDHAM and PounD, CC., concur. 


By the Court : For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded ‘for a new trial. 


REVERSED AND REMANDED. 


OMAHA NATIONAL BANK Y. JOHN KRAUS ET AL. 
Fitep June 5, 1901. No. 9,686. 
Commissioner’s opinion, Department No. 2. 


1, Contract of Sale With Option. An arrangement whereby chattels 
are conveyed at a price certain, with a provision that the vendee 
may, if he fails to resell them, return them to the vendor, is 
a contract of sale with an option to rescind. Houck v. Linn, 48 
Nebr., 227, followed. : 


2. Instruction: ReErusaL: Error. Where the title to a stock of mer- 
chandise is in issue, which is elaimed to have been purchased 
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by the vendee, under a contract in which he reserves the option 
of returning such goods as he is unable to sell, it is reversable 
error for the trial court to refuse an instruction requested 
which defines such transaction as a sale. when no other proper 
instruction has been given on this theory. 


Error from the district court for Douglas county. 
Tried below before POWELL, J. Reversed. 


Lodowick F'. Crofoot, for plaintiff in error. 
Richard 8. Horton, contra. 
Argued orally by counsel for both parties. 


OLDHAM, C. 


The facts in this case appear to be that the Omaha 

National Bank, herein styled the defendant, took posses- 
sion of a stock of cigars from Max Meyer & Co., under a 
chattel mortgage executed by said company to said bank 
to secure a bona-fide indebtedness; that said stock of 
goods was sold under the provisions of this mortgage and 
was purchased at such sale by the defendant bank. These 
goods were afterwards replevied by Kraus & Lewin, 
herein styled plaintiffs, under a claim of ownership. 
Plaintiffs had judgment below and defendant brings 
error. 
’ The evidence offered in the case below by plaintiff 
tended to show that the goods in dispute had been deliv- 
ered to Max Meyer & Co. on consigriment and that 
the title had never passed to them. Defendant’s evidence, 
on the contrary, tended to show that there had been a 
sale of the goods in dispute to Max Meyer & Co. prior 
to the execution of the mortgage to the defendant, and 
that a privilege had been reserved by the vendee of re- 
turning such goods as it was unable to dispose of. 

Defendant’s counsel have directed our attention to a 
number of alleged errors in the admission and rejection 
of evidence in the proceeding of the trial court. If the 
evidence admitted had been properly controlled by in- 
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struction it would not, perhaps, have been sufficiently, 
prejudicial to have warranted a reversal of this cause, 
and in view of the conclusion we are compelled to reach, 
on the more serious allegations of error on account of 
instructions given and refused, it is. not necessary to 
enter into a discussion of the merits of the objections on | 
the admission and exclusion of testimony. 

Defendant below requested two instructions, either of 
which would have properly presented his theory of a sale 
of the goods in dispute to Max Meyer & Co., with a reser- 
vation of a right, by the vendee, to return such of the 
goods as it was unable to resell. Both of these instruc- 
tions told the jury that under such a sale the title to the 
goods in dispute would pass to Max Meyer & Co.; 
each of these instructions was refused by the trial court 
and instead of either of these the court gave the follow- 
ing instruction: 

“6. If you find from the evidence that plaintiff sent 
goods in controversy to Max Meyer & Co., under an ar- 
rangement by which Max Meyer & Co. were to take said 
goods at a stated price, without any restrictions as to 
when they should sell them, they were to remit to the 
plaintiff for all goods so sold 30 days from the last day 
of the month during which such sales were made less 
five per cent. discount from invoice prices if paid in cash, 
otherwise a four months acceptance at invoice prices for 
the amount sold; and if yon further find that the arrange- 
ment did not provide for the return to the plaintiff of the 
goods remaining unsold, such an arrangement would in 
law constitute an actual sale, and the title to such goods 
would pass to Max Meyer & Co., and they would become 
the owners thereof.” 

Now the vice of this instruction is that it makes the 
fact that “the arrangement did not provide for the return 
to the plaintiff of the goods remaining unsold,” an essen- 
tial element of a sale. In other words, it told the jury 
that if there was any arrangement between the plaintiff 
and Max Meyer & Co., by which the goods unsold might 
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be returned to the plaintiff, such an arrangement would 
prevent the title of the goods from passing to Max Meyer 
& Co. We think that this instruction is clearly erroneous 
and at war with the principles announced by this court 
in the case cited in the syllabus, and because this error 
must have been highly prejudicial to the defendant, it is 
recommended that the judgment of the district court be 
reversed and this case be remanded for.further proceed- 
ings. 


POUND and SrEDGwIck, CC., concur. 


By the Court: lor the reasons stated in the foregoing 
opinion the judgment of the district court is reversed 
ahd the case remanded for further proceedings. 


REVERSED AND REMANDED. 


THOMAS Manoy v. DANLEL WH. Mum ur At. 
FiteED JUNE 5, 1901. No. 9,751. 
Commissioner’s opinion, Department No. 2. 


1. Vendee in Default: Ricur or Action. A vendee in a contract for 
the sale of lands, which provides for the forfeiture to the vendor 
of all payments made as liquidated damages in case of default 
in any of the payments and for the right of the vendor to 
rescind the contract on such default, can not, while so in de- 
fault, maintain an action against the vendor to recover back 
money paid in part performance of said contract on the ground 
of a rescission of the contract by the vendor. Laton vt. itedick, 
1 Nebr., 305, distinguished. 


2. Evidence: JUDGMENT. Evidence examined, and held to sustain the 


judgment of the trial court. 


ERROR from the district court for Lancaster county. 
Tried below before Houmgs, J. Affirmed. 
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Halleck F. Rose, for plaintiff in error. 
Prank Irvine and John P. Maule, contra. 
Argued orally by £rank Irvine, fur defendants. 


OLDHAM, C. 


This was a suit to recover back money paid in part 
performance of a land contract. The facts are that on 
the first day of September, 1890, Thomas Maloy, herein 
styled the plaintiff, entered into a contract with Daniel 
H. Muir and Abraham L. Hoover, herein styled the de- 
fendants, for the purchase of two lots in Arlington 
Heights, an addition to the city of Lincoln, Nebraska, 
for the sum of $500. The contract entered into provided 
for payments to be made in sums of $125 each, the last 
one of which was due on the first day of September, 1893. 
The contract contained a provision that in case of the 
failure of the plaintiff to make either of the pay- 
ments or perform any of the covenants on his part, the 
contract should, at the option of the defendants, be for- 
feited and determined and that the plaintiff should forfeit 
all payments made by him on the contract and that all 
such payments so made should be retained by the de- 
fendants in full liquidation of damages sustained by them 
and that they should have the right to re-enter and take 
possession of the premises. The plaintiff made payments 
on this contract in the sum of $290, the last payment 
having been made on the first day of January, 1892. He 
then made default in his payments and has never ten- 
dered any further payments since the time of his default. 
It appears from the pleadings and evidence introduced 
below that at the time this contract was entered into 
by the defendants there was a mortgage for a large sum. 
of money on the entire Arlington Heights addition in 
which these two lots were situated; that this mortgage 
had been executed to one Charles E. Perkins by the de- 
fendants as a part of the purchase price of the land on 

10 
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which this addition was laid out; it also appears that the 
defendants had an agreement with said Perkins that 
upon the payment of $100 to him he, Perkins, would re- 
lease any lot in the addition from the lien of the mort- 
gage. It also appears that on the 29th day of June, 1895, 
the defendants conveyed their interest in the entire addi- 
tion to Charles E. Perkins in payment of the remainder 
then due on the mortgage, and that this conveyance in- 
cluded the two lots in dispute. It also appears from the 
testimony and findings of the court below that Charles 
KE. Perkins agreed, as a part of the purchase price of this 
conveyance, that he would fulfill all contracts which de- 
fendants had made for the sales of lots in this addition; 
it also appears from the testimony and findings ‘of fact 
of the lower court that plaintiff Maloy was informed of 
this arrangement by the defendant Hoover before the 
bringing of this suit. At the trial below defendants had 
procured a warranty deed from Charles E. Perkins for 
the lots in dispute and tendered this deed to plaintiff in 
open court on condition that he, plaintiff, would pay the 
balance of the purchase money. Under these issues the 
court found for the defendant and dismissed plaintiff’s 
petition and further decreed that the defendant might 
deposit the deed to plaintiff with the clerk of the court 
and that the plaintiff might pay into court the amount 
due upon the contract within twenty days, in which event 
the clerk should deliver to him, plaintiff, the deed; aud 
if default in such payment was made the contract was 
declared forfeited. From this judgment and decree plain- 
tiff brings error to this court. 
The sole reliance of the plaintiff in this case for a right 
of recovery is based on the doctrine announced by this 
court in the early case of Haton v. Redick, 1 Nebr., 305. 
In that case the vendee had made a first payment on a 
land contract and had executed four promissory - notes 
due in three, six, nine and twelve months each for the re- 
mainder. After default had been made in the payment 
of the notes first maturing, but before the last one was 
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due, the vendor rescinded the contract by conveying the 
property to a stranger. In this case it is held that this 
act of the vendor was a rescission of the contract by the 
vendor and that the vendee was entitled to recover back 
the money he had paid in part performance of this con- 
tract. No right of rescission by the vendor, in default 
of the payment of any of the installments of the purchase 
money, appears to have been provided for in the contract, 
at least no such a condition is discussed in the opinion. 
Hence, it is fair to presume that such a condition did not 
exist. This case was decided on the theory that the act 
of the vendor in conveying to a stranger had put it be- 
. yond his power to comply with the contract, and in this 
particular case this conclusion of fact was no doubt well 
founded. But in the case at bar the facts as found by the 
trial court clearly show that the defendants, by their 
conveyance to Perkins, never put it out of their power to 
perform their part of the contract in issue. This was 
clearly demonstrated by the fact that they produced a 
deed from Perkins to the plaintiff and tendered it to him 
at the trial. . 

While the case of Maton v. Redick, supra, has never been 
overruled by this court, yet in the later case of Putterson 
v. Murphy, 41 Nebr., 818, referring to this case the court 
says: ‘“We cannot believe that the opinion in the case 
just referred to is a correct statement of the law applica- 
ble to all cases embraced within the language employed.” 
In this later decision the rule was announced that should 
control the decision of this case when the court said: 
“Where a vendee had failed to perform according to the 
terms of a written executory contract for the purchase 
of real property, and the vendor, as was his contract 
right, has rescinded such contract, the vendee cannot 
maintain an action against the vendor for payments al- 
ready made,” etc. 

It would seem that the trial court in finding generally 
for the defendant had acted in harmony with this rule. 

Complaint is made of the decree of strict foreclosure 
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of the contract which followed the general finding for 
the defendant, but we do not think it necessary to exain- 
ine into the merits of this complaint as there is no way in . 
which this decree could have béen prejudicial to the 
plaintiff. He had clearly forfeited all of his rights under 
the contract and if the court saw fit to still give him an 
opportunity to avail himself of the benefits of the con- 
tract which he had broken, it is not for: him to complain 
of the court’s liberality in this particular. It is therefore 
recommended that the judgment of the lower court be 
affirmed. 


Pound and SEpGwIck, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


MarrHa E. STUART, APPELLEK, V. HENRY BURCHAM ET AL., 
IMPLEADED WITH JACOB ROCKE, APPELLANT. | 


FILep JUNE 5, 1901. No. 9,732. 
Commissioner’s opinion, Department No. 2. 


{. Creditor’s Bill: Decree: INTEREST. Where the decree in a suit in 
the nature of a creditor’s bill orders a defendant to pay a fund 
in his hands into court forthwith, interest is chargeable thereon 
as upon any other judgment, without an express direction to 
that effect in the decree. 


2. Claimant Plaintiff: Funp In Hanps or DEFENDANT: DECREE: AP- 
PEAL: EsToPpPpEL. A defendant in a suit to which all the claim- 
ants of a fund in his hands are parties, who, being ordered by 
the decree to pay the fund into court, excepts to such decree 
and participates in an appeal therefrom by one of the claimants, 
can not be heard to claim, after affirmance of the decree, that 
he was a mere stakeholder and therefore is not chargeable with 
interest. 


3. Decree: EXECUTION. © Execution is a proper process to enforce a 
decree directing a defendant to pay moneys in his hands into 
court. 
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APPEAL from the district court for Lancaster county. 
Heard below before HOLMES, J. Affirmed. 


O. P. Davis and Robert Ryan, for appellant. 
Stephen L. Geisthardt, contra. 


Migs orally by Robert Ryan for appellant; by ene? 
. Geisthardt, contra. 


Pounp, C. 


Stuart and another brought a suit in the nature of 
a creditor’s bill against Henry Burcham, Hannah S&S. 
Burcham and Jacob Rocke, alleging that plaintiffs were 
judgment creditors of Henry Burcham, that the latter had 
made fraudulent transfers and assignments of certain 
moneys in the hands of the defendant Rocke to defendant 
Hannah S. Burcham, and that plaintiffs had liens upon 
the fund in the hands of Rocke by reason of garnishment 
proceedings. The court found for the plaintiffs, held the 
assignments invalid, gave the plaintiffs liens on the 
‘moneys held by Rocke in the sum of $679.61 and ordered 
Rocke to pay that sum into court forthwith. To this de- 
cree each of the defendants, which would include Rocke, 
excepted, and the record contains a mandate from this — 
court from which it appears that each of the defendants, 
who are specifically named, were appellants in an appeal 
’ from said decree prosecuted in this court, which resulted 
in an affirmance. Stuart v. Burcham, 50 Nebr., 823. Upon, 
filing of the mandate, Rocke paid said sum of $679.61 into 
court, whereupon the plaintiffs moved for execution to 
collect interest since the date of the decree and costs in 
the supreme court. This motion was granted and such 
execution ordered, and Rocke has brought the cause here 
once more by way of appeal from this ruling. 
Three reasons are urged why the motion for execution 
should not have been granted. In the first place, it is 
said that as the original decree was silent as to interest 
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upon the sum ordered to be paid into court, the action of 
the court subsequently, in directing execution to collect 
interest thereon, amounted to an amendment of the de- 
cree, and was not permissible after expiration of the term 
at which decree was rendered. If it was necessary for 
the decree to provide for interest in case the sum ordered 
to be paid was not so paid in, this would be a tenable 
objection. But we do not think an express direction to 
that effect was required. Section 3, chapter 44, Compiled 
Statutes, reads: “Interest on all decrees and judgments 
for the payment of money shall be from the date of the 
rendition thereof at the rate of seven dollars upon each 
one hundred dollars annually until the same shall be 
paid.” The decree in question, so far as it directed Rocke 
to pay the moneys in his hands into court, was a decree 
-for the payment of money within the purview of the stat- 
ute, and could draw interest from the time of rendition 
until the money was paid in, without any express provis- 
ion therefor. Hence the issuance of an execution to col- 
lect such interest was not in conflict with nor did it add- 
anything to the original decree. . 

With respect to the next point raised, namely, that 
Rocke throughout was a mere stakeholder, holding the 
money subject to order of the court for such claimant 
as should ultimately be found entitled thereto, and for 
such reason is not chargeable with interest, the record 
does not bear out the proposition of fact upon which it 
must rest. As has been said, he excepted to-the decree 
and, along with one of the claimants of the fund, prose- 
cuted an appeal therefrom. It has been suggested that 
he filed no brief on the appeal. We do not think that 
a material consideration. The mandate in the record 
shows that he was one of the appellants. Instead of pay- 
ing in the money and remaining neutral, he appealed 
from the decree which ordered the money paid into court 
and attempted to secure its reversal. All claimants of 
the fund were parties to the suit and his interests did 
not require him to take sides. He would have been pro- 
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tected amply had he, paid in the money. Having chosen 
to withhold it and appeal from the decree, interest is 
properly chargeable. Oppenheimer v. Marr, 31 Nebr., 811; 
Elkhorn Valley Lodge v. Hudson, 59 Nebr., 672; Hawley v. 
Tesch, 88 Wis., 213, 59 N. W. Rep., 670. In the bill 
of exceptions there is a stipulation of facts signed by 
all the parties, dated prior to the decree, in which it is 
set forth that in the garnishment proceedings Rocke was 
ordered to hold not to exceed $700 subject to further 
order of the court, and that he had in his hands $679.61 
which he held himself ready to pay to such persons as 
the court might decree to be entitled thereto. This stip- 
ulation shows upon its face that it was made for the 
purpose of the trial at which the original decree was 
rendered. But counsel contend that it conclusively es- 
tablishes Rocke’s position as a mere stakeholder and that 
the order allowing execution for interest is contrary to 
the order to hold not exceeding $700 disclosed by the 
stipulation. This stipulation was not all that the court 
had before it in ruling on the motion. It also had its 
own records, of which a transcript is before us. These 
records showed a decree subsequent to the stipulation, 
in which Rocke was ordered to pay into court the money 
which he stated he held subject to its decree, which was 
a less sum than that directed to be held by the order in 
the garnishment proceedings. They showed that instead 
of complying with this decree he appealed from it. The 
three orders are in entire harmony; one directing the 
money to be held till further order, the next, furnishing 
such further order by directing it to be paid in; the next, 
granting execution for the interest from the date at which 
he should have paid in, pursuant to the statute fixing 
interest on judgments. The stipulation that Rocke held 
subject to the order of the court prior to its decree can 
not control the decree ordering the money paid in, espe- 
cially as the decree was rendered in part on the stipu- 
lation and he has appealed therefrom and procured a 
review and affirmance of it in this court. Conceding that 
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he occupied a neutral position originally, and that the 
parties, including himself, so stipulated at that time, he 
ceased to do so when, instead of complying with the de- 
eree which took him at his word, he appealed therefrom. 

Another point is made to the effect that contempt pro- 

ceedings, not execution, afford the proper remedy. Pro- 
ceedings for contempt were the original mode of enfore- 
‘ing decrees, and we should not wish to hold that they 
may not be had even to enforce decrees for payment of 
money in some cases at the present time. But the more 
direct remedy of execution has long been the usual method 
of carrying decrees into effect, and it seems entirely proper 
in such cases as this. 

As to the costs of the former appeal to this court, the 
order is clearly right. The mandate recites an affirmance 
of the original decree “at the costs of said defendants,” 
of whom Rocke is named as one, and directs execution. 
If the record was in error in setting forth that Rocke ex- 
cepted to the decree, or the mandate in naming him as 
one of the appellants and one of the defendants against 
whom judgment for costs was rendered, due and timely 
measures should have been taken to obtain correction. 

It is recommended that the decree be affirmed. 


OLDHAM and SEDGWICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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MODERN WOODMEN OF AMERICA V. JENNIE LANE. 
G 
Fitep June 5, 1901. No. 11,508. 
Commissioner’s opinion, Department No. 2. 


1, Assignment of Error. In an action tried to the court, in which 
separate findings of fact and conclusions of Jaw were made, an 
assignment in the petition in error that “the judgment is con- 
trary to law and is not sustained by sufficient evidence” does not 
call for specific review of each of the several conclusions of law. 


2. Assignment Considered Only as to Whether Conclusions Support 
Judgment. In such case, the assignment that the judgment is 
contrary to law, none of the separate conclusions of law being 
complained of, and some being clearly right, can only be con- 
sidered so far as to ascertain whether such conclusions support 
the judgment. 


3. Surrender of Benefit Certificate: IssuANcE or NEW OnE: IGNORANCE 
or Law. Where a representative of a mutual benefit insurance 
company, within the scope of his authority, accepts a surrender 
of a benefit certificate and a fee for the issuance of a new one, 
with knowledge that the holder of the certificate is in arrears 
for dues or assessments, the effect of his so doing is not avoided 
by evidence that he acted in ignorance of the legal consequences. 


4, Forfeiture Waived Without Estoppel on New Agreement. The 
recognition of the continued validity of a certificate or policy, 
with knowledge of facts entailing a forfeiture, is a waiver of 
the forfeiture as a matter of law, and it is not necessary that. 
there be a new agreement or the elements of an estoppel. 


5. A Secret Intention Can Not Prevail Against Deliberate Act. A 
secret intention to insist upon a forfeiture can not prevail 
against deliberate acts. with knowledge of the forfeiture, which 
in law amount to a waiver thereof. 


6. Rules of Insurance Company: Watver. The rules of a mutual 
benefit insurance society provided that nonpayment of dues or 
assessinents should operate as a suspension, and that a member 
under suspension, in order to be reinstated, must make proof 
of continued good health. They also provided that only mem- 
bers in good standing might change beneficiaries by surrender- 
ing the certificate and obtaining a new one. Held, That can- 
cellation of a prior certificate, acceptance and retention of a 
fee for issuing a new one with change of beneficiary, and issu- 
ance of a new one accordingly, amounted to a waiver of such 
requirements, though the certificate holder was not in good 
health at the time. 


500 NEBRASKA REPORTS. [ Vou. 62 
Modern Woodmen of America v. Lane, 
ERROR from the district court for Lancaster county. 
Tried below before HoLmEs, J. Affirmed. 


J. W. White, Talbot & Allen, J. G. Johnson and J. F. Hess, 
for plaintiff in error: 


William A. Lane was suspended and his certificate be- 
came null and void by reason of his own failure and de- 
fault. No act was necessary on the part of the order or 
of its officers as a condition precedent. Supreme Lodge v. 
Keener, 25 8. W. Rep. [Tex.], 1084; Borgraefe v. Supreme 
Lodge, 22 Mo. App., 127; Grand Lodge v. Jesse, 50 Ill. App., 
101. 

William A, Lane was bound to know the provisions of 
the by-laws of the order of which he was a member, to 
wit, (1) that he could not be reinstated while sick; (2) that 
he must be reinstated before he could change his bene- 
ficiary. Niblack, Accident Insurance and Benefit Socie- 
ties, sec. 18; Supreme Commandery v. Ainsworth, 71 Ala., 
436; Supreme Lodge v. Knight, 117 Ind., 489; Bauer v. 
Samson Lodge, 1 N. B. Rep. [Ind.], 571; Harvey v. Grand 
Lodge, 50 Mo. App., 472. 

Waiver in insurance law is governed by the same rules 
as equitable estoppel. ‘The act relied on as a waiver, 
must have been done intentionally, or with gross careless- 
ness and with a knowledge of the facts and circumstances 
surrounding the case. 2 Bacon, Benefit Societies and 
Life Insurance, 420-424; May, Insurance, secs. 505, 507; 
Burke v. Utah Nat. Bank, 47 Nebr., 247. 

There can be no waiver unless so intended by one party 
and so understood by the otlier. 2 Herman, Estoppel and’ 
Res Judicata, sec. 825; Bennecke v. Ins. Co., 105 U. S., 
355, 359. 

The waiver under consideration, never arises by im- 
plication. It is only enforced to prevent fraud. Security 
Ins. Co. v. Fay, 22 Mich., 467; Flower v. Hlwood, 66 T11., 
438, 447; Illinois Masons’ Benevolent Society v. Baldwin, 86 
Til., 479; Northwestern Mutual Life Ins. Co. v. Amer- 
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man, 119 Tll., 829, 336; Lewis v. Phania Mutual Life 
Ins. Co., 44 Conn., 72, 73, 89; Union Mutual. Life Ins. Co. v. 
McMillen, 24 Ohio St., 67; Stor v. Musical Fund Society, 
82 Cal., 557; Robertson v. Metropolitan Life Ins. Co., 88 N. 
Y., 541; Diller v. Brubaker, 52 Pa. St., 498; Lantz v. Ver- 
mont Ins. Co., 1389 Pa. St., 546; Schmidt v. Modern Wood- 
men, 84 Wis., 101. 

The burden of showing such waiver is always on the 
party claiming it. 

The by-laws must be followed strictly. Lyon v. Supreme 
Assembly, 26 N. E. Rep. [Mass.], 236; Wells v. Independent 
Order of Foresters, Vol. 9, Canadian Law Times, 178. 


Matthew Gering, contra: 


It is now the universal doctrine of courts that any 
mutual organization which has for its purpose, in addi- 
tion to its fraternal character, the insurance of its mem- 
- bers and the payment of a stipulated sum, upon the mem- 
ber’s death, to his beneficiary is to all intents and 
purposes an insurance company and is bound in the same 
manner as ordinary life insurance companies, and the 
doctrine of waiver and agency is applicable to them. 
1 Joyce, Insurance, sec. 34; Commonwealth v. Wetherbee, 
105 Mass., 149, 160; State v. Live Stock Ass’n, 16 Nebr., 
549, 552; State v. Farmers’ Benevolent Ass’n, 18 Nebr., 
276, 281; Burlington Voluntary Relief Department v. 
White, 41 Nebr., 548. 

The failure of a member to pay an assessment does not 
avoid the policy; it is only voidable at the option of the 
insurer. The by-law under which it was said the con- 
tract was void, and the one allowing the member to be 
reinstated under certain conditions are irrevocably -op- 
posed to each other, and both can be upheld only on the 
rational theory that the contract is voidable at the option 
of the insurer. If the constitution contains two incon- 
sistent provisions, the one most favorable to the insured 
will be adopted. Wolf v. Grand Lodge, 102 Mich., 23; 
Phenivx Ins. Co. v. Lansing, 15 Nebr., 494; Oampbell 
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». Merchants & Farmers’ Mutual fire Ins. Co., 37 N. H., 
35; Schreiber v. German-American Hail Ins. Co., 45 N. W. 
Rep. [Minn.], 708. 

A society, after demanding, receiving and retaining, 
until after the death of a member, the amount of an as- 
sessment due from him, can not claim that the money 
was demanded and received by mistake, and that the 
certificate is forfeited. Niblack, Accident Insurance and 
Benefit Societies, sec. 302; Bailey v. Association, 71 Ia, 
689; Millard v. Supreme Council, 22 Pac. Rep. [Cal.], 864; 
Menard v. Society, 27 Atl. Rep. [Conn.], 1115. 


Pownpn, C. ‘ ‘ 


This action was brought upon two benefit certificates 
issued to William A. Lane, husband of the plaintiff. Upon 
trial to the court, a jury being waived, the plaintiff, as 
beneficiary, recovered upon the certificate set up in her 
second cause of action, and judgment was rendered for - 
the defendant upon the other. The cause is here on error 
to review the judgment for the plaintiff upon the second 
cause of action. 

The trial court made very full and clear findings of 
fact and conclusions of law, and we have been furnished 
with-unusually careful and elaborate briefs in which a 
number of points arising thereon are exhaustively dis- 
cussed. But we find ourselves unable to review a great 
number of questions sngyested, by reason of failure to 
assign them specifically in the petition in error. There 
are eight separate findings of fact and three of law, and 
we are asked to review each of the latter specifically; 
upon an assignment in the petition in error that “the 
judgment is contrary to law and is not sustained by 
sufficient evidence.” As we shall show presently, the 
findings of fact are sustained by the evidence. But we 
need not pass upon the effect of the joint assignment of 
error under such circumstances for the reason that, even 
if the assignment that the judgment is contrary to law 
stood alone, it would not suffice to call for a specific 
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a a re ee 
review of each of the conclusions of law, The Code 
of Civil Procedure (sec. 297) requires separate statement 
in writing of the findings of fact and conclusions of law, 
where trial is had to the court, if either party desires to 
except to “the decision of the court upon the questions 
of law involved in the trial.” As the expressed purpose 
of making separate findings and conclusions of law is 
to enable the parties to question the rulings of the court 
upon legal questions involved, it would seem that if they 
desire so to do they should except to the conclusions 
found, or such of them as they desire to make exception 
to, expressly and specifically. In Indiana, where a sim- 
ilar statutory provision is construed by the courts as in- 
tended for the “express purpose of enabling a party to 
except to the decision of the court upon the questions 
of law involved in the trial” (Nading v. Elliott, 137 Ind., 
261, 36 N. BE. Rep., 695), it is well settled that in order to 
obtain a review of separate conclusions of law, error must 
be assigned with respect to them specifically, and that 
an assignment that the judgment is contrary to law will 

‘not avail to that end. Nading v. Elliott, supra; Midland 
R. Co. v. Dickason, 130 Ind., 164, 29 N. E. Rep., 775, and 
cases cited. In Midland R. Co. v. Dickason, thé court says: 
“{n order to present for review in this court the correct- 
ness of the conclusions of law, deduced by the court from 
the facts found, two things are necessary: 1. An excep- 
tion to the conclusions of law must be taken at the time 
the decision is made. 2. It must be assigned as error in this 
court that the court below erred in its conclusions of law. 
* * * The appellants having waived, by failing to ex- 
cept, all objections to the conclusions of law, it was not 
error for the court to render judgment for the plaintiffs 
in accordance with such finding and conclusions.” In 
Nading v. Elliott, the court says: “As the specifications 
make no legal attack upon the conclusions of law, but 
only seek to assail the judgment that the court rendered 
thereon, they are ineffectual to bring into review such 
conclusions.” This rule seems to follow from the ex- 
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pressed purpose of the requirement that separate con- 
clusions of law be made, and is in accord with the hold- 
ings of this court in analogous cases. World Mutual 
Benefit Ass'n v. Worthing, 59 Nebr., 587; Frenzer v. Rich- 
ards, 60 Nebr., 181; Drewel v. Daniels, 49 Nebr., 99. See 
also Hanover Fire Ins. Co. v. Shrader, 11 Tex. Civ. App., 
255, 31'S. W. Rep., 1100; Lytle v. Prescott, 57 Minn., 129, 
58 N. W, Rep., 688; Smith v. Kipp, 49 Minn., 119, 51 N. W. 
Rep., 656. Jor these reasons we do not think that the 
assignment that the judgment is contrary to law requires 
us to go further than to ascertain that the judgment fol- 
lows from and is sustained by the findings of law, as to 
which there are no specific assignments of error. As they 
are not complained of, we may take them to be the law 
of the case, and a judgment in accordance with them may 
not be said to be contrary to law. Frenzer v. Richards, 
supra. If, however, it could be said that the assignment 
in question challenged the conclusions of law, there is 
still the difficulty that it would of necessity assign them 
as error en masse, and hence, in view of the obvious cor- 
rectness of at least one of them, would clearly fail. An 
assignment of error which assails several conclusions of 
law jointly, will fail if any one is correct. Jones v. Mayne, 
* 55 N. E. Rep. [Ind.], 956. 

Another assignment of error, however, properly chal- 
lenges the sufficiency of the evidence upon the 7th finding 
of fact, which is also complained of in the brief. In that 
finding, the court finds that after’ the certificate recov- 
ered upon was issued no dues or assessments became pay- 
able or were levied; that prior to such time, Lane had 
been in arrears for dues, but that the defendant with 
notice and knowledge of that fact accepted a surrender 
of the prior certificate, and accepted and retained a fee 
for issuing, and issued the certificate in question. Sev- 
eral objections are made to this finding. It is said, first, 
that the clerk of the local camp, who received the money 
and sent it in with the old certificate for cancellation and 
the application for the new one, while he knew that the 
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member was in arrears and under suspension, did not 
understand that he was waiving any rights of the de- 
fendant by his acts, and did not intend so to do. It is 
said that the evidence is that he “unthinkingly” signed 
the papers and sent them in. The rules of the society 
required a member to be in good standing in order to 
change the beneficiary by surrender of certificate and 
issuance of a new one, and required that, if suspended, 
he must be in good health in order to be reinstated. The 
clerk of the local camp, knowing these requirements and 
all the circumstances, proceeded to take the money, sign 
and forward the papers, because, he says, he thought if 
Lane “got well he could be reinstated and it would be in 
force just the same.” In other words, he was under no 
misapprehension as to the facts, and the sole objection is 
that he did not apprehend the full legal effect of acts he 
did voluntarily, with knowledge of all the circumstances. 
We think the finding of the court that defendant accepted 
the fee and the surrender of the old certificate with full 
notice and knowledge of the facts is abundantly justified 
by this evidence. It is also said that the head clerk, who 
prepared and forwarded the new certificate, did so by 
reason of carelessness or oversight of an employee in the 
certificate department in his office, in that such employee 
failed to look up Lane’s standing, but accepted the cer- 
tificate of the clerk of the local camp to the application 
as sufficient evidence of good standing. This was only 
a conjecture of the head clerk in his testimony. But, 
conceding that such were the circumstances under which 
the new certificate was issued, the evidence discloses that 
the records in the head clerk’s office showed at the time 
exactly where Lane stood, and hence we fail to perceive 
wherein the fact that the head clerk failed to act upon the 
knowledge in his possession, and notice conveyed by his 
own records contravenes the finding of the court’ that 
defendant had such knowledge and notice. As was said 
of a similar organization in a like case, “It acted under 
no deception or misrepresentation, but it had all the in- 


96 NEBRASKA REPORTS. _ [Von. 62 


Modern Woodmen of America v. Lane, 


formation which it cared to take the pains to acquire.” 
Rice v. New England Mutual Aid Society, 146 Mass., 248, 
15 N. E. Rep., 624. 

The defendant contends that the objections just con- 
sidered are. tenable because there would be no waiver by 
reason of the acts of the local and head clerks in the ab- 
sence of further facts and circumstances sufficient to 
create an estoppel, or unless they intended by what they 
did to waive the‘requirements and conditions in question. 
We can not agree to either proposition. It is well settled 
in this state that estoppel is not the basis of the rules of 
law as to waiver of forfeitures. Home Fire Ins.Co.v. Kuhl- 
man, 58 Nebr., 488. In that case SULLIVAN, J., says: “The 
contention that a waiver must have the elements of an 
estoppel in cases of this kind cannot be sustained. ‘It 
is, says Sutherland, J., in People v. Manhattan Co., 9 
Wend. [N. Y.], 351, ‘a technical doctrine introduced and 
applied by courts for the purpose of defeating forfeitures.’ 
In Titus v. Glens Falls Ins. Co., 81 N. Y., 410, it was held 
that an effective waiver need not be based on either a 
new agreement or an estoppel. Substantially the same 
holding was made in Hollis v. State Ins. Co., 65 Ta., 454; 
and such is now the settled doctrine of this court.” A 
benevolent association which issues benefit certificates 
to its members payable from a fund maintained by as- 
- sessments upon the certificate holders is in effect a mutual 
life insurance company, and is governed by the general 
rules of law applicable to such companies. Supreme 
Lodge Knights of Honor v. Davis, 26 Colo., 252, 58 Pac. Rep., 
595. As to life insurance companies, the principle that 
waiver is not.a matter of new agreement or estoppel, but 
is a legal consequence flowing from recognition of con- 
tinued validity of the policy after facts amounting to for- 
feitures, is well settled. Mee v. Bankers Life Ass’n, 69 
Minn., 210, 72 N. W. Rep., 74. As a consequence, it would 
seem clear that so long as the officers of defendant knew 
the facts and knew what they were doing, an undisclosed 
intention to rely upon a forfeiture which their acts ig- 
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nored could not avail to prevent a waiver. To hold other- 
wise, would enable the insurer to collect assessments, in- 
definitely, in disregard of the forfeiture, so long as it 
suited its interest so to do, and to assert a secret intention 
to insist upon the forfeiture, whenever such course better 
accorded with its advantage. Such is not the law. As 
the court well said in Mee v. Bankers Life Ass'n, supra, 
“To the contention that a waiver of forfeiture necessarily 
involves an intention to waive, and that from the evi- 
dence of the secretary it conclusively appeared that the 
defendant did not intend to waive this forfeiture, it may 
be said that such a rule would allow a secret intention 
to defeat the legal effect of unequivocal and deliberate 
acts. The secret intention, if there was one, to consider 
the insurance certificates as forfeited, unless the health 
certificate was furnished, cannot be allowed to prevail 
against the acts of the officers of the association.” 

Tor the foregoing reasons, we think the defendant can 
not insist that Lane was not in good standing when the 
change of beneficiary was made. Nor do we think that 
it may now urge that at the time it accepted his money 
and made the change Lane was not in good health. It is 
true that Lane was sick at the time and died shortly 
after the new certificate issued. But his condition was 
well known to the clerk of the local camp who took the 
money, canceled the old certificate and sent for the new 
one, and the head clerk, whose records showed that Lane 
was under suspension and could not make such change 
without a physician’s certificate of good health, made 
no objection and issued the new certificate. The knowl- 
edge of the local clerk was probably chargeable to the 
defendant (Order of Foresters v. Schweitzer, 171 TL, 325, 
49 N. E. Rep., 506), but the records of the head clerk’s 
oftice disclosed enough so that we need not pass upon 
’ that question. The acts of the two clerks taken together 
certainly waived all requirements as to good health or 
proof thereof at the time the change was made. Swpreme 
Lodge Knights of Honor v. Davis, supra; Order of Foresters 

11 


98 NEBRASKA REPORTS. [ Vou. 62 
Cream City Hat Co. v. Tollinger. 


v. Schweitzer, supra; Mee v. Bankers’ Life Ass’n, supra; 
McCormick v. Catholic Relief Ass’n, 39 App. Div. [N. Y.], 
309. In the Mee Case, the insured was not in good health 
and could not have been reinstated had the company 
insisted on the forfeiture, but demand and receipt of a 
subsequent assessment was held a waiver. In the Davis 
Case, receipt of assessments, with knowledge that the 
certificate holder was beyond the age limit upon which 
the certificate was conditioned, was held to waive the 
condition. In the Schweitzer Case, the certificate holder 
was engaged in a hazardous and prohibited business 
when the certificate issued, but as this was known to the 
local officers at the time, the society was not permitted 
to take advantage thereof. These rulings are in accord 
with principles long established in this state as to other 
forms of insurance (Hartford Life & Annuity Ins. Co. v. 
Hastman, 54 Nebr., 90; Phenia Ins. Co. v. Holcombe, 57 
Nebr., 622; Slobodisky v. Phenia Ins. Co., 58 Nebr., 816), 
and meet with our full approval. 
It is recommended that the judgment be affirmed. 


OLDHAM and SEDGWICK, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


CREAM City HAt Company V. H. M. TOLLINGER ET At. 
FILED June 5, 1901. No. 9,667. 
Commissioner’s opinion, Department No. 3. 


Representations to Mercantile Agency: FrRaup: EVIDENCE. Where it 
is sought to establish fraud in representations made to a mer- 
cantile agency upon whose report credit was extended to a mer- 
chant, the evidence must connect the merchant with making the 
report upon which credit was given. 


Error from the district court for Knox county. 
Tried below before ROBINSON, J. Affirmed. 
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Charles Kamanski, for plaintiff in error. 
W. Rk. Ellis, contra. 


DurFing, C. 


On the 14th of April, 1896, the plaintiff commenced 
this action in the district court of Knox county to re- 
plevin a bill of goods sold by it to the defendant H. M. 
Tollinger on the 9th day of January, 1896. Previous to 
the sale the plaintiff in error applied to the commercial 
agency of R. G. Dun & Co. in the city of Milwaukee, and 
obtained from said agency a statement of the commercial 
standing of the defendant Tollinger, and it claims to have 
relied upon said statement in extending credit for the 
goods. On the 19th of February, 1896, Tollinger executed 
and delivered to the Bloomfield State Bank a chattel 
mortgage upon his stock of merchandise to secure the 
payment of two certain promissory notes, one for twelve 
hundred and forty-seven dollars, and one for three thou- 
sand dollars, and this mortgage was recorded on the 11th 
of March, 18°6. On the 2d of March, 1896, Tollinger exe- 
cuted and delivered to said bank another chattel mort- 
gage to secure the payment of one promissory note for 
$4,571, which mortagage was recorded on the 9th day of 
March, 1896. On the 9th day of March, 1896, or at some 
date previous thereto, George M. Reed was appointed 
receiver for said bank and the two mortgages above men- 
tioned were turned over to him as such receiver and he 
took possession of the stock of goods on or about March 
29, 1896. It is claimed by the plaintiff that Tollinger was 
insolvent when the goods sought to be replevied were 
purchased by him and by this action it is sought to re- 
scind the contract and retake possession of the goods. 
The only evidence introduced was a stipulation signed 
by the parties, and the deposition of one Hanson, the 
president of the plaintiff corporation. He testified that 
when the order was received, not knowing the rating of 
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Tollinger, he applied to the Dun agency and obtained from 

said agency a statement which, it is claimed, was given 
by Tollinger to the agency at Omaha and by that agency 
transmitted to the Milwaukee agency. The case was 
tried to the court by which judgment was entered for the 
defendant, a motion for new trial was made by the plain- 
tiff and overruled, and the case brought here upon error. 

To establish false representations made by Tollinger in 
obtaining the goods sought to be replevied the plaintiff 
depended upon the statement made to it by the R. G. Dun 
& Co. agency in Milwaukee. It is evident that this state- 
ment, unless authorized by Tollinger, was not competent 
evidence for the court to consider. It is not attempted 
to connect Tollinger with such statement except by the 
provisions of a stipulation entered into between the par- 
ties and used upon the trial, the fifth clause of which is 
as follows: 

“Fifth: That the paper hereto attached and marked 
Exhibit A is a certified copy of the report of the assets 
and liabilities of said H. M. Tollinger furnished by the 
Milwaukee office of R. G. Dun & Co. to the plaintiff herein 
in the regular course of business as testified in the depo- 
sition of Oscar C. Hanson herein.” 

Then follows Exhibit A, which consists of a Reading or 
certificate of the Dun agency as follows: 

“This is to certify. that H. M. Tollinger of Bloomfield, 
Knox county, Nebraska, did on November 19th, 1895, 
make statement of his assets and liabilities to the mer- 
cantile agency of R. G. Dun & Co., Omaha, Nebraska, 
as a basis for credit, and that the following figures are 
a correct copy of aforesaid statement appearing on the 
records of said agency at Omaha, Nebraska, and by the 
said agency transmitted in regular course of business to 
its Milwaukee, Wisconsin, office November 19th, 1895.” 

This is no part of the statement itself; it is merely the 
statement of R. G@. Dun & Co. that Tollinger did on the 
19th of November make a statement to its Omaha agency 
and that that statement was forwarded to Milwaukee 
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and is the same as that furnished by the Milwaukee 
agency to the plaintiff. It is evident that the Milwankee 
branch of the agency could have no personal knowledge 
of any statement made to the Omaha branch by the de- 
fendant Tollinger, and if it did the certificate is not made 
under the solemnity of an oath and was not admissible 
evidence, and the court, as we understand, properly re- 
fused to consider it. This was an end of the plaintiff’s 
case, there being no proper and competent evidence be- 
fore the court that Tollinger did in fact make the state- 
ment relied upon. There was no evidence of any false 
representations upon his part and judgment was properly 
entered for the defendant. It is recommended that the 
judgment be affirmed. 


ALBERT and Ams, CC., concur. 


By the Court: For the reasons stated in the forepoins 
opinion the judgment of the district court is 


AFFIRMED. 


Fy 


Smiz, ScxwaB & COMPANY, APPELLANTS, V. GHORGE 
HOCKNELL, EXECUTOR, ET AL., APPELLEES.* 
FILep June 5, 1901. No. 9,692. 
Commissioner’s opinion, Department No. 3. 


Fraud: Poor JupDGMENT: TRADE: DEBTOR AND CREDITOR: CouRT CaN 
AFForD No RELIEF. The courts will use their efforts to protect 
a creditor against the fraudulent acts of his debtor, but as 
against his poor judgment and unfortunate trades they can 
afford no relief. 


APPEAL from the district court for Lancaster county. 
Heard below before HoLMEs, J. Affirmed. 


Stephen L. Geisthardt and Mockett & Rous for appel- 
lants. 


Ricketts & Wilson, contra. 


* Rehearing allowed. 
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DuFFIN, C. 


The plaintiff and appellant filed its petition in the 
nature of a creditor’s bill by which it sought to charge 
the defendants, William Simpson and George Hock 
nell as partners, the First National Bank of McCook, Ne 
braska, and the McCook Loan & Trust Company, with the 
value of a certain stock of boots and shoes sold by the 
defendant Parker, to William Simpson and George 
Hocknell on the 5th of September, 1895. It is alleged 
in the petition that the defendants Simpson and Hock- 
nell, acting on their own behalf and on behalf of the First 
National Bank of McCook and the McCook Loan &. 
Trust Company, entered into a conspiracy to obtain pos- 
session of Parker’s stock of goods at much less than 
its real value and to defraud the creditors of said 
Parker. The evidence clearly establishes that on or 
about the 5th of September, 1895, Parker sold his stock 
of goods to Simpson and Hocknell for the sum of $8,500 
in cash, and fifteen quarter sections of land in Dundy 
county to be selected out of fifty-two sections, a descrip- 
tion of which is contained in a list furnished Parker at 
the time the trade was made, the fifteen sections to be 
incumbered by a mortgage for $8,500. At that time 
Parker was indebted to a considerable amount, and the 
stock of goods transferred to Simpson and Hocknell is 
shown to be of the value of from $14,000 to $16,500. No 
conveyance of the Dundy county land was ever made to 
Parker, and the agreement to convey such land appears 
to have been assigned by Parker to one Cook. 

At the conclusion of the trial the district court entered 
a decree dismissing the plaintiff’s petition, as well also 
as certain petitions of intervention filed by other cred- 
itors of Parker. The evidence is not conflicting as to 
most of the material facts in the case, and counsel for 
appellant insists that the rule so long followed by this 
court, that it will not disturb a judgment where the evi- 
’ dence is conflicting, can not apply. He argues that where 
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the material facts are established by uncontradicted. tes- 
timony, it becomes a question of law merely as to what 
judgment should be entered, and if the trial court does 
not enter the proper judgment, this court on appeal 
should so do. We accept, without hesitation, the views 
of counsel. Where the facts are agreed upon, or where 
all the testimony goes to support one state of facts, the 
only deduction to be drawn from such facts is a question 
of law, and if the trial court errs in correctly applying 
the law to the undisputed facts, this court will not hesi- 
tate to vacate such judgment and enter a proper one. 

The plaintiff, in order to be entitled to a decree in its 
favor, must show that Parker sold his stock of goods with 
the intent to hinder, delay or defraud his creditors, and 
that Simpson and Hocknell purchased the goods either 
knowing of Parker’s intent or participating therein. If 
the undisputed evidence makes this kind of a case, then | 
the district court should have given a decree for the 
plaintiff and the interveners. If such a case was not 
clearly made, or if the evidence was conflicting upon 
these propositions, then the district court was to exercise 
its best judgment as to the decree it would enter and this 
court will not interfere. We have examined the evidence 
carefully, and can not see that the district court erred 
in the judgment which it entered. 

Before trading, Parker went to Dundy county from ~ 
Lincoln and examined several of the quarter sections of 
land which he was offered in the trade. He testified that 
from this examination he concluded that the land was 
worth from $7 to $10 per acre. At the lowest price which 
. he fixed as the value of the land at that time, there would 
be a margin of $8,000 or more above the incumbrance 
thereon, and this, together with the cash actually paid, 
would be about the fair value of his stock of goods. 

During the negotiation he refused to trade his stock 
and take the entire value of the same in land, stating to 
Simpson that he wished money to pay his creditors and to 
start in business again. He further testified that he did 
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use the money received from the sale of his goods to pay 
his creditors. 

It is true that the land which was to be conveyed to 
him is shown to be of no value, above the amount for 
which it is incumbered, but we do not think that a mis- 
taken judgment exercised by Parker, relating to the 
value of the land which he was getting, has any tendency 
to show fraud or bad faith toward his creditors in making 
the sale. The law undertakes to protect a creditor 
against the fraudulent acts of his debtor, but as against 
his poor judgment and unfortunate trades, however dis- 
‘astrous they may prove, the law can afford no relief. 
In selecting parties to whom credit is to be extended, 
the creditor must, at his peril, select those on whose judg- 
ment in business affairs he is willing to rely, and can not. 
look to the courts to relieve him from unwise and unfor- 
tunate trades made by his debtor, unless they are tainted 
with a fraudulent intent to place his property beyond the 
creditor’s reach. 

At the time he visited the lands, the crops in Dundy 
county were, as he testified, in better condition and more 
‘promising than crops in the vicinity of Lincoln, and this 
influenced him in his estimate of the value of these lands. 
But showing a mistaken judgment as to value is not 
showing a fraudulent intent, and the trial court, who 
saw the witness and heard him testify, had a much bet- 
ter opportunity to judge of. his candor and credibility 
than have we who are confined to what the records dis- 
close. The trial court evidently believed that there was 
no intent upon the part of Parker to defraud his credit- 
ors. There is evidence ample to sustain such a finding 
and we recommend that the judgment be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons above given, the judg- 


ment of the district court is 
AFFIRMED. 
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PAUL SCHIMPF Vy. LINA RHODEWALD ET AL. 
FILED JUNE 5, 1901. No. 9,777. 
Commissioner’s opinion, Department No. 3. 


1. Construction of Will: Grrwan LaneuacE: irk Estate. A will 
consisting of a single sentence in the German language of which 
the following is, as nearly as possible, a literal translation into 
English, omitting names, “I do will and bequeath to my wife all 
my property, she has entire control (sie habt zu verfuegen) over 
the same after my death as long as she lives,” devises a life 
estate only and the reversion, at the death of the testator, vests 
in his heir or heirs at law. 


2. Devise by Life Tenant: FEE: EqurtTaBLe Lien. A will by a 
tenant for life only, which purports to devise the fee of the 
lands which -are the subject of the tenancy, does not operate 
as a bequest of an equitable lien upon the reversion in behalf 
of the testator because of his having paid off an ineumbrance 
upon the premises existing at or prior to the creation of the 
life estate. 


2. Life Tenant: BETTERMENTS: REVERSION: .OCCUPYING CLAIMANT. 
Ordinarily, a life tenant who makes betterments upon the estate 
is not entitled to be reimbursed for the same by the reversioners 
or out of the reversion, but in case he should be so entitled, 
his right, will not pass by his will purporting to devise the lands 
in fee, and the “Occupying Claimant’s Act” will not, in such 
case, be available to the devisee with respect to betterments 
made before the termination of the life estate. 


4, Action in Partition: DEFENDANT IN POSSESSION: WAIVER. When, . 
in an action for a partition of lands, the defendant in possession 
‘claims title to the premises adversely to the plaintiff, he will, 
by waiving a jury and participating without objection in the 
trial of all the issues in the cause before the court alone, also 
waive any objection he might otherwise have had on account 
of irregularity in the procedure in this respect. 


Error from the district court for Richardson county. 
Tried below before STuL., J. Affirmed. 


Jefferson H. Broady, J. R. Wilhite and C. Gillespie, 
for plaintiff in error. 


Lidwin Falloon, amicus curie. 


Francis Martin,T. i.Martin and Reavis & Reavis,contra. 


106 NEBRASKA REPORTS. [Vor. 62 


Schimpf v. Rhodewald. 


AMES, C. 


In February 1878, Christian Ertman Schimpf, a resi- 
dent of Richardson county in this state, died leaving an 
estate consisting of one hundred and sixty acres of land 
lying in that county, and certain live stock and farming 
utensils situate thereon and belonging thereto. He left 
surviving him his widow and eight children, his heirs at 
law, of whom the plaintiff in error herein, Paul Schimpf, 
then about nineteen years of age, was the only son. The 
father was German born and previous to his death he had 
executed a will written by himself and in the German 
language. Shortly afterwards the will was duly admit- 
ted to probate in the county of his residence. The widow, 
the son and one of the daughters continued to reside upon 
the land after the death of the father, the daughter until 
the time of her marriage, the widow until her death in 
1895, and the son until now. The widow and son until 
the death of the former, and the latter since that event, 
have managed and controlled the property, personal and 
real, as their own, receiving to their own use the produce, 
rents and profits and increase of the same, and out of the 
same have expended considerable sums in buildings and 
betterments upon the lands, and in 1878, in paying, and 
causing to be satisfied of record, a mortgage executed 
thereon by the father. In 1895 the widow died, after 
executing a will purporting to devise the fee in the land 
to her son. In the meantime, Paul bought from some of 
his co-heirs, and obtained from them conveyances of, 
whatever title or interest they had in the premises. In 
1897 this action was begun by the remaining heirs at law 
of the father, to determine their shares in the land and 
obtain partition thereof. 

The principal contention in this action concerns the 
interpretation of the will of the father. A transcript 
of this instrument, in German, is set out in the answer of 
Paul and is admitted by the reply to be correct. At the 
time it was admitted to probate, the probate judge made 
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and spread upon the records of his office a purported 
translation of it, as follows: 
“ARAGO, Feb. Ist, 1873. 

“T, Christian Ertman Schimpf, do will and bequeath 
to my wife, Frederike Schimpf, all my property. She has 
entire control over the same after my death as long as 
she lives. That is my will. In testimony whereof I have 
hereunto set my hand.” 


The chief controversy in the briefs and arguments of 
counsel is over the meaning of the word “verfuegen,” 
rendered in the above translation “entire control.” With 
that exception, it is not disputed that the English words 
in the copy are the equivalents of the corresponding 
German words in the original: But it is admitted that 
the translation by the probate judge was not an official 
act and that the copy has no judicial importance. 

Judging from the transcript contained in the answer, 
the document was written without punctuation except 
commas. The witnesses who attempt a translation of 
the entire instrument indulge in some freedom both as 
to breaking it up into two distinct sentences and as to the 
transposition of words. One Kaiser, a witness for the 
defense, inserts a period, as does the probate judge, after 
the word “property.” Jessen, another witness for the de- 
fense, renders the will thus: 

“J Christian Ertman Schimpf will to my wife Frederike 
Schimpf all my property after my death as long as she 
lives. She will have the disposition.” 

Keller, a witness for the plaintiff, renders the will in a 
single sentence as follows: 

“I, Christian Ertman Schimpf, make my wife, Fred- 
erike Schimpf, all my property after my death as long as 
she lives has she thereof disposition.” 

Tanner, a witness for the defense, translates as follows: 

“J will to my wife, Frederike Schimpf all my prop- 
erty after my death as long as she lives. She shall have 
the disposition of said property.” 
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According to Burchard, a witness for the plaintiff, an 
almost literal translation is: 

“¥ bequeath to my wife, Frederike Schimpf all my 
property for her use after my death during her lifetime 
she shall have control thereof” or “disposition thereof.” 

These witnesses are all shown to be more or less expert 
in the German language, and there are also in the record 
two dictionary definitions of the word “verfuegen,” in 
some of its forms, by which the words order, arrange, or- 
dain, decree, provide, dispose of, command, enact, etc., 
are given as among its nearest English synonyms. It 
does not seem to me that much light can be derived from 
the dictionary except that the variety of definitions 
makes it evident that the meaning of the word in any 
given composition depends largely upon the subject mat- 
ter and the context, nor does it seem to me that there is 
any important difference between the various transla- 
tions made by the witnesses. Neither does it seem to me 
that the provision of our statute that “every devise of 
land in any will hereafter made shall be construed to 
convey all of the estate of the devisor therein which he 
could lawfully devise unless it shall clearly appear by 
the will that the devisor intended to convey a less es- 
tate,” has any applicability to the instrument in ques- 
tion. 

In order to make the statute seem applicable, it is 
necessary to divide into two parts that which is organically 
one. It is contended that the part of the instrument pre- 
ceding the words “that is my will,” should be divided 
into two sentences or clauses, and that the first clause 
or sentence, “T do will and bequeath to my wife all my 
property,” is sufficient of itself to vest her with the en- 
tire estate in fee and that the following words, constitut- 
_ing as it is contended the second clause or sentence, “she 
has entire control over same after my death as long as 
she lives,” are either insufficient to limit the preceding 
devise to a life estate or else are repugnant thereto and 
void. Or, at least, it is said, the two clauses are in such 
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conflict and contradiction as to raise a doubt as to 
whether the testator did not intend to convey the fee, 
and since it does not “clearly appear” to the contrary, the: 
doubt must be resolved in favor of the widow and her 
devisee. But is this not creating a doubt by construction 
where none is suggested by the language of the testator, 
in order to afford an opportunity for the use of the statu- 
tory resolvent? 

Suppose we omit the interpolated period in the probate 
judge’s translation and substitute the words “to have” 
for the words “she has.” The instrument would then 
read, “I do will and bequeath to my wife all my property 
to haye entire control over same after my death as long 
as she lives.’ Would this change in phraseology make 
any difference in the meaning of the document? I think 
not. To iny mind, the words “she has,” not only in this 
translation, but in all those given by the witnesses. as 
disclosed by the record, have the precise force of the 
English infinitive “to have.” “She has,” says the Ger- 
man; “She to have,” say we, and then it occurs to us that 
the pronoun is redundant and unnecessary and we strike 
it out. Whoever has talked much with English-speaking 
Germans has had abundant opportunity to observe that 
in translating their ideas into English they as frequently 
as otherwise express the infinitive by the present posses- 
sive. In legal parlance we say “to have and to hold dur- 
ing her natural life”’ The German says “she has to con- 
trol” (sie habt zu verfuegen) as long as she lives.” The 
difference in meaning between the two phrases, if any 
there be, is an imperceptible shade. There is but one 
clause, but one complete sentence in the granting part 
of the will. The words following “property” are not 
words of limitation, and were not intended by the tes. 
tator to enlarge or diminish an estate previously granted, 
but are words of definition pertaining to the grant itself 
and particularly describing the estate intended to be con- 
veyed. The exact force or meaning or the true transla- 
tion of the word “verfuegen” is not a matter of extreme 
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importance. Whatever control, dominion or power of 
disposal accompanied the estate which the will conveyed 
terminated with it, and the duration of that estate was, 
by express terms of the instrument, that of the life of 
the devisee. . It is true that if this word had been omitted, 
the estate conveyed would have been a freehold and that 
the devisee would, during its existence, have had entire 
control, disposal, order, arrangement, command, avails 
and dominion over and concerning the same; but the fact 


. that that which the law implies was unnecessarily ex- 


pressed in the writing of his will by an unlearned Ger- 
man, unfamiliar with our language, is insufficient to 
enlarge what would otherwise have been a life estate 
into a fee. 

It is to be observed that the witnesses Tanner and 
Burchard, who are at least as expert.in the German lan- 
guage as any others sworn, translate the will as convey- 
ing “to my wife all my property after my death so long 
as she lives” or “during her lifetime,” and that the wit- 
ness Keller translates it with but little transposition and 
as a single sentence, conforming in this last respect to 
the German transcript in the record. 

The will construed in Little v. Giles, 25 Nebr., 313, is 
so unlike that now under discussion that the decision in 
that case affords no guidance for the present inquiry. 
The will there construed gave to the widow the entire 
estate of the testator, “the same to remain hers, with full 
power, right, and authority to dispose of the same as to 
her shall seem most meet and proper, so long as she 
shall remain my widow, upon the express condition, how- 
ever, that if she should marry again, then it is my will 
that all of my estate herein bequeathed, or whatever may 
remain, shall go to my surviving children,” etc. Here 
are two distinct clauses: first, an absolute devise with 
expressed and unlimited power of disposition, coupled 
with an equally express and emphatic condition subse- 
quent, and a devise over of so much of the property as 
should remain—that is, the undisposed of residue of the 
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property at the termination of the qualified life estate. 
This court did not definitely or distinctly decide whether 
the widow took the whole estate in fee and the devise 
over was void, or whether she took a life estate only, with 
power to sell and convey the fee and the devise over was 
valid and effective upon the undisposed of residue, if any, 
at the date of her marriage. The construction of the 
same instrument in Roberts v. Lewis, 153 U. S., 367, which 
professes to interpret and follow the opinion of this court 
in Little v. Giles, supra, takes the latter view of the ques-— 
tion, saying that the testator “clearly manifests his in-~ 
tention to restrict the estate given to the children to 
whatever has not been disposed of by the widow.” That 
court evidently adhered to the opinion, which this court 
did not explicitly repudiate, that the widow took a life 
estate only, and that neither the unlimited power of dis- 
position enlarged the estate into a fee nor was.the devise 
over, void for repugnancy. But the question was not in- 
volved in either litigation. Conveyances executed by the ~ 
devisee during her widowhood were alone in the contro- 
versy, and it was held that during that time she had 
power to convey the fee. This sufficed for the disposition 
of the suits, and that this was all that this court definitely 
decided, is apparent from the syllabi in Jvttle v. Gtles, 
supra, which were prepared by the same hand that wrote 
the opinion in that case. 

At and before the date of the death of the father, there 
was a mortgage on the land in question, which the widow 
paid off and caused to be discharged of record in 1878, 
when it amounted, together with accumulated interest, 
to something above a thousand dollars. It is contended 
by the plaintiff in error that if the widow took only a 
life estate by the will of her husband, she was entitled 
to have the amount thus paid refunded to her by the 
heirs and charged as a lien upon the reversion, and that 
this right passed to the plaintiff in error under his 
mother’s will and the district court erred in omitting to 
adjudicate the matter in the pending suit. It is unneces- 
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sary to decide as to the validity of the claim, or whether 
the widow was subrogated to the lien of the mortgage, 
or what rights, if any, accrued by reason of the trans- 
action to her estate, or her personal representatives as 
such upon her death. Such a lien, if it exists, is an asset 
in the hands of an executor or administrator to be en- 
forced against the entire reversion and reversioners alike. 
Its validity, or, if valid, the right to enforce it, would not 
be barred or in any way affected by a partition of the 
lands among the reversioners. A controversy concerning 
it would be in no way relevant to any issue properly 
joined in a partition suit. The executor of the will of the 
mother is not, as such, made a party to this action, nor 
does the plaintiff, who is such executor, make in his an- 
swer any claim in that capacity. He avers in his answer 
that by the terms of his mother’s will he succeeded to 
her alleged right of subrogation to the mortgage debt and 
that he is entitled to have it adjudged and paid to him in 
- his individual and not in his official capacity. This claim 
is without foundation. The mother died in May, 1895, 
leaving a will executed in July, 1894, in which the plain- 
tiff in error is named as beneficiary, only as devisee of 
the lands in controversy and a certain other forty-acre 
tract. It goes without saying that an attempted devise 
of lands to which the testator has no title can not oper- 
ate as a bequest of a chose in action, by way of an equita- 
ble lien in behalf of the testator upon the same lands. 
There is no evidence that the mother supposed she had 
such a lien, but if she did suppose so, there is no evidence 
of any intent on her part to make a specific bequest of it 
to the plaintiff in error or to any other person, and she 
named no residuary legatee. If she had such a lien it 
is the duty of her executor to enforce it as in case of any 
other chose in action and to account for and distribute 
the proceeds as in other cases. 

The plaintiff in error makes a further claim under 
what is commonly known as the “Occupying Claimant’s 
Act.” What has been said with reference to the forego- 
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ing claim to subrogation on account of the payment of 
the mortgage has equal application to this demand. 
Whatever right the widow may have had to compensation 
for betterments upon the premises, such right did not 
pass to the plaintiff in error under her will. If it sur- 
vived her, it accrued upon her death to her personal 
representatives as such. This statute protects any per- 
son for the value of any lasting and valuable improve- 
ments made by him upon lands to which he claims title 
and to which he “can show a plain and connected title 
in law or equity derived from the records of some public 
office or from the United States or from this state, or de- 
rived from any such person by devise, descent, deed, con- 
tract or bond, such person claiming or holding as afore- 
said,” etc. The betterments in question are alleged to 
have been made by the mother in her lifetime out of her 
own means, the plaintiff in error assisting therein as her 
employee. The mother, whose will was executed in July, 
1894, did not die until May, 1895. Until the day of her 
death her will was ineffectual and might have been re- 
voked. Until that day the plaintiff in error did not be- 
come and could not have become a claimant of the lands 
in controversy, and since then no betterments have been 
made. The plaintiff in error can, therefore, make no claim 
for benefits in his own behalf, and, as already said, what- 
ever claim the widow may have had in the premises 
either terminated with her life or passed to her personal 
representative. It is not requisite now to decide whether 
there was or is any such claim, but it would, perhaps, be 
somewhat startling to the profession if the court should 
hold that the “plain and connected title’ mentioned in 
the statute includes a title which does not purport to 
convey any estate in the lands to the claimant and is in- 
sufficient to amount to a “color of title.” Ifa tenant for 
life by “claiming,” not even in good faith, to own the 
reversion or remainder may make betterments upon the 
lands and charge the value thereof upon the estate in 
reversion or remainder, there appears to be no reason . 
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why a tenant for years or from year to year, or even from 
month to month, or at will, may not make a like “claim,” 
and under its cover expend such sums as he sees fit for 
buildings and improvements on the demised premises 
and then retain possession until he is reimbursed his 
outlays by his lessor. There remains to be considered a 
question of practice. The action was begun to obtain 
a partition of lands in dispute by the plaintiffs claiming 
as coparceners therein as the heirs at law of Christian 
Ertman Schimpf, and against the defendant, who was 
alleged to be entitled to parts of the land by like title. 
The petition also recited the execution and probate of the 
will of the common ancestor conveying a life estate in 
the lands to his widow, and the termination of that estate 
by the death of the devisee. The answer of Paul Schimpf, 
plaintiff in error herein, admits substantially all the al- 
legations of fact contained in the petition, except that it 
denies that the will of the father conveyed to his widow 
a life estate only, but alleges that it devised the lands 
to her in fee and that she remained in open, notorious 
possession of them claiming title thereto until her death, 
and that since her death such possession and claim has 
been maintained by the defendant in his own right, as- 
serting title under both the will of his father and that of 
his mother, and further setting up his claim to the right 
of subrogation to the mortgage lien and to protection 
under the “Occupying Claimant’s Act.” Issue was taken 
by reply to the material allegations of the answer and 
the court ordered that the question of title be first tried 
as in an action of ejectment. Afterwards, the cause com- 
ing on for trial, a jury was waived by the ‘parties, and 
the court proceeded without objection to try both the 
issue of adverse title and of the right of partition at one 
time. This course seems to have been approved by this 
court in several cases. Seymour v. Ricketts, 21 Nebr., 240; 
Phillips v. Dorris, 56 Nebr., 293. If there was any irregu- 
larity in the proceedings it was waived by the plaintiff 
in error by waiving a jury. The trial being to the court 
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alone, it would have been somewhat absurd to require 
him to traverse substantially the same ground twice, as 
upon the trial of an action in ejectment, and again to 
determine the right of partition. The trial having taken 
place in-the absence of a jury, errors in rulings as to the 
admission of evidence will not be considered by this court. 
At the conclusion of the trial, the court found all the 
allegations of the plaintiff’s petition to be true, rejected 
the claim of the defendant below to subrogation to the 
mortgage lien and to protection under the “Occupying 
Claimant’s Act,” determined the aliquot parts to which 
the several parties were entitled in the lands in dispute 
and adjudged that the plaintiffs were to have partition 
thereof. The defendant filed a motion for a new trial and 
brought the case here by petition in error. In my opin- 
ion, no error in the proceedings is disclosed by the record 
and the findings and judgment are supported by the evi- 
dence and the law and ought to be affirmed; but since 
proceedings in partition were suspended upon bringing 
the action on error to this court, the case should be re- 
manded to the district court for further proceedings not 
inconsistent herewith. 


Durrig and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed 
and the cause remanded for pUrASE proceedings not in- 
consistent herewith. 

JUDGMENT ACCORDINGLY. 
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FILED JUNE 5, 1901. No. 9,673. 


Commissioner’s opinion, Department No. 3.: 


. Evidence: Drvostrton: UsE By Opposite Party. Where a deposi- 


tion is taken by one party to a suit, and is ope used by him, 
his opponent may use it in evidence. 


: 7 : Usz, GENERAL oR RESTRICTED. If the wit- 
ness has been examined as to different transactions, such party 
may introduce only that part of the deposition which relates 
to one or more transactions; but should’ not be permitted to 
introduce a portion of his testimony on any given subject, while 
declining to introduce all the witness has said on that subject. 


3. Attorney and Client. A party to a suit is not bound by any step 


~ 


” 


taken by his attorney, in the latter’s behalf, in another action. 


. Pleading in Evidence. Plaintiff commenced an action in the 


county court, which was afterward dismissed without preju- 
dice; it afterward brought its action in the district court; on 
the trial, defendant, over plaintiff’s objection, was permitted to 
introduce the petition, filed in the county court, in evidence. 
Held, under the facts in the case, it should have been excluded. 


Statement of Fact v. Expression of Opinion. The rule that charges 


a party with notice of the truth in all cases where he makes 
positive representations of existing facts, does not apply to 
representations which in their nature are mere expressions of 
opinion. 


6. Fraud: ReEsciss1on oF SALE. In an action to rescind a sale on the 


ground of false and fraudulent representations as to the finan- 
cial condition of the vendee, a corporation: Held, 

(1.) Annual Statement, Addressed to World. That the annual 
statement, published by authority of the vendee, showing its 
debts and assets, is addressed to the world. 

(2.) Party Has Right to Rely. That a party dealing with the 
vendee has a right to rely on such statement. 

(3.) Source Immaterial. That the source from which such 
person receives such statement is immaterial. 


7. Timely Action of Plaintiff. In an action to rescind a sale on the 


ground of fraud, it is incumbent on the plaintiff to show that 
within a reasonable time from the discovery of the fraud he, in 
some way, indicated to the vendee his intention to rescind; the 
bringing of an action, or any other act clearly indicative of such 
intention, and brought to the knowledge of the vendee, is suffi- 
cient. 
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Error from the district court for Dodge county. 
Tried below before MARSHALL, J. Reversed. 


John S. Bishop and Conrad Hollenbeck, for plaintiff in 
error. 


Loomis & Abbott, contra. 


ALBERT, C. 


On November 6, 1894, the Hamilton Brown Shoe Coni- 
pany of St. Louis, Missouri, plaintiff, sold and delivered 
a bill of goods to the Goldgraber Dry Goods & Clothing 
Company, of Fremont. Both were corporations. On De- 
cember 21, 1894, the latter failed. Its store was closed 
under orders of attachment and chattel mortgages and 
its stock seized and held. by the sheriff of Dodge county, 
defendant, by virtue of said orders and mortgages. There- 
upon the plaintiff elected to rescind its contract of sale, 
on the ground of fraud, and on the 17th day of September, 
1895, brought an action in replevin to recover the goods 
sold and delivered. No bond was given and the case pro- 
ceeded as one for damages. A trial was had to a jury, 
which resulted in a verdict for the defendant. Judgment 
was rendered accordingly, and the plaintiff brings error - 
to this court. 

1. One of the grounds relied on by the plaintiff for a 
reversal is, that the court erred in excluding a part of 
the deposition of one Goldgraber. The deposition had 
been taken by the defendant, and the offer of the plaintiff 
was a portion of the cross-examination of the witness. 
Upon defendant’s objection thereto, the court held that 
plaintiff might offer the entire deposition and then read 
such portions as it might see fit. The plaintiff declined 
to act on this suggestion, and defendant’s objection was 
sustained. We are unable from the record to determine 
the correctness of this ruling. The rule appears to be that 
where a deposition, taken by one party to a suit, is not 
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used by him, his opponent may use it in evidence; and if 
the witness has been examined as to different transac- 
tions, such party may introduce only that part which re- 
lates to one or more of such transactions; but he should 
not be permitted to introduce a portion of his testimony 
on any given subject, while declining to introduce all the 
witness had said on that subject. Citizens Bank v. 
Rhutasel, 25 N. W. Rep. [Ia.], 261. Only that portion of 
the deposition offered is before us; consequently we are 
unable to determine whether the plaintiff brought him. | 
self within the rule just stated. 

2. It is next argued that the court erred in excluding 
the answer of George L. Loomis and John W. C. Abbott 
in another action, which plaintiff offered as evidence in 
this case. We confess our inability to discover upon what 
theory it can be claimed that this evidence was admissi- 
ble. Neither Loomis nor Abbott are parties to this suit; 
neither does it appear that either of them is in any man- 
ner interested in the result, save the former in the capac- 
ity of attorney. We can not believe it will be seriously 
contended that a client is bound by any steps taken by 
his attorney, in his own behalf, in another action. The 
evidence was properly excluded. 

3. Prior to the commencement of this action, the plain- 
tiff filed a petition in the county court of Dodge county 
against the defendant, seeking to recover the same goods, 
on the same state of facts as in this case. Subsequently. 
and before the commencement of this action, plaintiff 
dismissed its case in the county court. On the trial of 
this action the petition filed in the county court was re- 
ceived in evidence on behalf of the defendant, over plain- 
tiff’s objection. We are unable to see how the introduc- 
tion of that petition in evidence served any legitimate 
purpose. The tendency of such evidence is to give rise to 
speculation and conjecture as to the result of the former 
action and the effect thereof on the present, and to divert 
the minds of the jury from the real issues. While its ad- 
mission might not be sufficient, in itself, to justify a re- 
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versal, in our opinion the evidence should have been ex- 
cluded. 

4. The main question in this case arises from the in- 
structions of the court relative to the alleged false and 
fraudulent representations of the vendee. It sufficiently 
appears that representations as to the financial condition 
of the vendee were made by its president direct to the 
agent of the plaintiff in 1893, and that in October, 1894, 
a representative of a commercial agency called on the 
vendee for a report which its president refused to give, 
whereupon its secretary gave him a copy of its annual 
statement published in March, 1894, in pursuance of the 
law governing corporations. The instruction under con- 
sideration is as follows: ° 

“g. The jury ave instructed that in order that repre-— 
sentations may be regarded as fraudulent, so as to be 
ground for rescinding the contract of sale, they must be 
both false and fraudulently made. If they are made with 
an honest belief of their truth, at the time they are made, 
they are not fraudulent; but if made recklessly, and with- 
out any knowledge or information on the subject, calcu- 
lated to induce a belief of their truthfulness, and they 
prove to be untrue, or if made knowing them to be false 
at the time, then they are fraudulent within the meaning 
of the law.” 

It will be observed that, by the foregoing, the jury were 
instructed, in effect, that if such statements were made 
with an honest belief in their truth, they were not fraud- 
ulent, even though false, unless made recklessly and 
without any knowledge or information on the subject 
ealculated to induce a belief of their truthfulness. The 
plaintiff contends that these instructions ignore an im- 
portant rule, applicable to cases of this kind, and one not 
covered by any part of the charge, and that is, the rule 
that charges a party with notice of the truth in all cases 
where he makes positive representations of existing 
facts. A clear’ statement of the rule is to be found in 
Foley v. Holtry, 43 Nebr., 133. But that rule is not univer- 
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sal in its application, and can not be extended to repre- 
sentations which, in their nature, are mere expression 
of opinion. The falsity of the representations under con- 
sideration lies in the alleged excessive valuation placed 
on the assets of the vendee. The valuation placed thereon 
by the vendee was merely the expression of an opinion 
on a point on which no two minds would agree, and upon 
which it is not to be presumed the parties making the 
representations assumed to have accurate knowledge. 
Cohn v. Broadhead, 51 Nebr., 834, and cases there cited. 
That one of the representations consisted of the published 
annual statement of the vendee, as a corporation, does 
not change the rule. It is true the annual statement 
contained an estimate of the value of the vendee’s assets, 
but the law does not require it; it requires only a list of 
its debts. But if it did, it could require of it nothing 
more than that the valuation should represent the honest 
estimate of those making the statement, based upon suffi- 
cient knowledge of the facts to induce them to believe 
the estimate a fair one. In our opinion the instruction 
fairly states the law applicable to the facts. 

5. Relative to the statement furnished the representa- 
tive of the commercial agency, the court instructed the 
jury as follows: 

“9, The jury are instructed that if from the evidence 
they believe that the report made and published by said 
Goldgraber Company in March 1894, as to its financial 
or property condition, and that this published statement 
was exhibited by the secretary of the said Company to 
the travelling agent of the Commercial pgency of R. G. 
Dun & Co., merely as information to swid agent of the 
financial condition of said Goldgraber Company, and not 
as a representation by said company for the purpose of 
obtaining credit, then the said statement could not be 
considered by the jury, if untrue, as made to the plaintiff 
for the purpose of obtaining credit, especially if from the 
evidence the jury believe that at that time Joseph Gold- 
graber was General Manager of said company, and that 
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he refused to make any statement or representation as to 
his company’s financial condition. Information gained 
and published by the R. G. Dun & Co.’s commercial 
agency as to the financial condition of the Goldgraber 
Company, when made without the authority of that com- 
pany for the purpose of obtaining credit although ob- 
tained through the medium of its secretary, could and 
would not bind the Goldgraber Company as a’ representa- 
tion by it to obtain credit, nor could it operate in that 
case as a fraud upon the plaintiff, even though the plaintiff 
or its agents had seen such published statement of the 
R. G. Dun & Co. To make such report or statement bind- 
ing upon the Goldgraber Company it must have been 
published by that company under such circumstances as 
to show that it was made to procure credit, and be made 
by some officer or agent of said company authorized or 
having the authority to make such report or statement 
for that purpose, and it must appear from the evidence 
that such statement was false at the time to make it 
fraudulent.” 

The correctness of this instruction is squarely called 
in question by the record. It appears from the evidence 
that about October, 1894, the representative of a com- 
mercial agency asked the president of the vendee for a 
report on its financial condition. The president refused 
to give it or to make any statement in regard thereto; 
whereupon, the secretary furnished such representative 
with a copy of the annual statement of vendee, published 
the preceding March, showing a list of its debts and as- 
sets, the latter being about $20,000 in excess of the for- 
mer. The testimony of the secretary is to the effect that 
he furnished such copy for the information of the said 
representative only, for the purpose of preventing an 
adverse report, and not for the purpose of obtaining 
credit. 

In our opinion the instruction is bad. It ignores the 
fact that the statement furnished by the secretary, and 
upon which plaintiff claims to have relied, was a public 
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‘statement, made and published by the governing officers 
of the corporation. It was intended to inform the public 
of the financial condition of the vendee. There can be 
but one purpose in such publication, and that is, that 
parties dealing with the vendee could do so with a knowl- 
edge of its financial condition. It was addressed to the 
world, and to all to whom it came, by whatever means it 
reached them, it was the deliberate statement of the ven- 
dee of its financial condition, in March, 1894, when it was 
made and published. The authority of the secretary to 
furnish a copy of such statement, and the purpose for 
which he furnished it to such representative, are wholly 
immaterial, except that, if acting within the scope of his 
authority, his reiteration of the statement would operate 
as a reiteration thereof by the vendee. The plaintiff hav- 
ing been informed of the contents of the annual state- 
ment, and, according to its theory, supported by some evi- 
dence, at least, having parted with its goods on the 
strength thereof, the sole question is, whether such an- 
nual statement was false and fraudulent. 

6. The plaintiff complains of an instruction which, it 
alleges, required it to show that it had given notice of its 
intention to rescind. The instruction on this point is 
somewhat obscure, but, fairly construed, it charges the 
jury that it was incumbeut on the plaintiff, in some way 
or another and within a reasenable time from the discov- 
ery of the alleged fraud, to indicate to the vendee its in- 
tention to rescind the sale. The court might have gone 
farther and charged the jury that the bringing of an 
action to recover the goods, or any other act, clearly in- 
dicative of its intention to rescind, and brought to the 
knowledge of the vendee, would be sufficient. But if the 
plaintiff desired the rule to be stated more fully, it should 
have tendered an instruction covering the omission. 

Many other errors are assigned and argued at length, 
but as they involve questions already discussed or those 
not likely to arise in another trial of the case, we shall 
not consider them further. It is recommended that the 
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judgment of the district court be reversed, and the cause 
remanded for further proceedings according to law. 


DUFFI® and Amus, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


STATE OF NEBRASKA V. CHICAGO, Rock ISLAND & PACIFIC 
RAILWAY COMPANY. 


FILED JUNE 19, 1901. No. 11,270. 


1. Federal Court Can Not Enjoin the Enforcement of State Law. The 
circuit court of the United States is without jurisdiction to 
enjoin a state from the enforcement of its own laws. 


2. : Can Not Do So sy InprirRection. That which the federal 
court is without power to do directly it can not accomplish 


indirectly. 


3. Federal Injunction No Ground for Dismissal. It is no valid ground 
for the dismissal of an action brought by the state against a 
corporation that the federal court has granted an injunction 
to restrain the attorney general from the prosecution thereof. 


ORIGINAL jurisdiction. Proceeding to recover certain 
penalties claimed to be due under Maximum Freight 
Law. Motion by the attorney general to dismiss on the 
ground that he had been enjoined by the federal court. 
Motion overruled. 


In 1898 the legislature of Nebraska passed an act, com- 
monly called the Maximum Freight Rate Law, which 
named certain rates of transportation, required the railway 
companies operating in the state to reduce their rates to 
those prescribed, and provided that they should become 
liable to severe penalties for any failure to comply with. 
its provisions. Compiled Statutes, 1893, ch. 72, art. 12. 
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On August 3, 1893, James C. Starr and Samuel W. Aller- 
ton, non-resident stockholders of the Chicago, Rock 
Island & Pacific Railway Company, exhibited, in the fed- 
eral circuit court, their bill in equity against the railway 
company and the state board of transportation of which 
the attorney general was, ex officio, a member. ‘They 
alleged in this bill that the rates prescribed in the act 
were confiscatory and prayed for a temporary injunc- 
tion and for an order, on hearing, making the injunction 
perpetual against the enforcement of the said act. At 
the same time similar actions were brought by the stock- 
holders of other railroad companies. In January, 1895, 
Arthur 8S. Churchill succeeded George H. Hastings as 
attorney general. In January, 1897, Constantine J. 
Smyth succeeded Churchill in that office, and was sub- 
stituted as defendant in the suit brought by the stock- 
holders of the Burlington & Missouri Railway Company, 
but not in this present case. Perpetual orders of injunc- 
tion were wade in four suits brought by stockholders. 
One of these was taken to the supreme court of the 
United States, and there affirmed. Smyth v. Ames, 169 
U. S., 466. 

This present action was begun by Constantine J. 
Smyth, as attorney general, on March 10, 1900. It was 
pending at the close of his term. On the 3d day of Jan- 
uary, 1901, Frank N. Prout succeeded Smyth. The rail- 
way company, by its attorneys, Woolworth & McHugh, 
answered, setting up, inter alia, that George H. Hastings, 
as attorney general, had been enjoined in the premises. 
At the March session the attorneys of the railway com- 
pany moved for judgment upon the pleadings. The court 
called for further argument; and finally, March 20, 
handed down the opinion denying the motion for judg- 
ment upon the pleadings on the theory that “the eleventh 
amendment to the federal constitution would be effectu- 
ally emasculated if it were permissible to enjoin or coerce 
agents through which a state perferms its corporate func- 
tions.” State v. Chicago, R. I. & P. R. Co., 61 Nebr., 545. 
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In the case of Starr v. Chicago, R. I. & P. R. Co., in the 
federal court, the plaintiffs exhibited a supplemental bill, 
praying that the former order may be extended to the 
present attorney general. To this bill a demurrer was 
filed. On the 25th day of April, 1901, Hon. Walter H. 
Sanborn, cifcuit judge, handed down an opinion overrul- 
ing such demurrer and in effect continuing the injunction 
against the present attorney general. 

On the 7th day of May, 1901, the attorney general 
moved the supreme court of the state to dismiss this 
cause, attaching to the motion a copy of Judge Sanborn’s * 
opinion. On June 19th the following opinion, denying 
such motion, was handed down.—Itnrorrer. 


I’'rank N. Prout, Attorney General, for the state. 


M. A. Low, W. F. Evans, James M. Woolworth and W. D. 
Mellugh, contra. 


PER CURIAM. 


The attorney general has presented a motion to dismiss 
this cause, for the reason that he has been enjoined by 
the circuit court of the United States for the district of 
Nebraska from the prosecution thereof. During the pres- 
ent term, in this very same case, we held that the federal 
court was without power or jurisdiction to enjoin the 
state, and that the attempted restraint of the attorney 
general by such court was an attempt to restrain the 
state itself. 61 Nebr., 545. What the circuit court can 
not do directly it may not do indirectly. This is clear. 
Attached to the motion is a copy of the recent opinion 
delivered by Sanborn, circuit judge, in Starr v. Chicago, 
R. I. & P. R. Co.,* holding that the federal court had 
jurisdiction to enjoin the attorney general. The argument 
of the learned jurist is not convincing as to the soundness 
of his conclusion upon this subject. With our former 


*The title of the case is James C. Starr and Samuel Allerton v. The 
Chicago, Rock Island & Pacific Railway Company, Frank N. Prout et al. 
—110 Fed. Rep. 3. 
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opinion we are entirely satisfied, and until the supreme 
court of the United States has spoken upon the subject, it 
will be adhered to. 

MOTION DENIED. 


NotE.—U. 8S. Constitution, art. 3, sec. 3, and HKleventh Amendment; 
Bryce, American Commonwealth, Vol. I., p. 231; Federalist, LXXX1; 
Scott, Repudiation of State Debts, p. 10; Chislom v. Georgia, 2 Dallas 
[U. 8.], 419; Florida v. Georgia, 17 Howard [U. 8.], 520; Chamberlain, 
Constitutionality of Repudiation, North American Review, Vol. 138, 
1884. a 

State and State Officer.—The word “state” (commonwealth) signi- 
fies any of the officers or agents by whom the powers of the com- 
monwealth are exerted. Political Science and Constitutional Law, 
Burgess, Vol. I., p. 210. Wherever one, by virtue of his public 
position under a state government, acts in the name and for the 
state, and is clothed with her power, his act is her act. Ka parte 
Virginia, 100 U. S., 339; Carter v. Texas, 177 U. S., 442. But see Arrow- 
smith v. Harmoning, 118 U. §., 194.—REPORTER. 


FRANCIS C. FAULKNER’V. CYRUS P. GILBERT. 
FILED JUNE 19, 1901. No. 11,775. 


1. A Judgment Will Not Be Reversed for the Admission of Testi- 
mony Which Has Been Withdrawn From Jury. A reversal of a 
judgment can not be based upon the admission of irrelevant 
testimony, when such testimony has been wholly withdrawn 
from the consideration of the jury by the charge of the court. 


2. Instructions, Conflicting, Misleading, Erroneous. Instructions that 
are conflicting or misleading are erroneous., 


Error from the district court for Cass county. 
Tried below before RAMSEY, J. 


Motion for rehearing of case reported in 61 Nebr., 602. 
Motion denied. 


8. L. Geisthardt, for plaintiff in error. 
Byron Clark, C. A. Rawls and A. N. Sullivan, contra, 


Norval, C. J. 


A judgment of reversal was rendered in this cause at 
the present term upon three grounds. the opinion being 
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reported in 61 Nebr., 602. A motion for a rehearing has 
been filed, assailing the soundness of the former decision 
in every particular. The first point we predicated a re- 
versal upon was the admission by the trial court of evi- 
dence contradicting the execution of the contract of 
guaranty. It is not contended by counsel for the motion, 
nor could it be successfully argued, that the evidence 
alluded to was properly received, but it is insisted ‘that 
whatever error was committed by its reception was cured 
by the giving of the following instruction tendered by 
the defendant: “The jury are instructed that the defend- 
ant by his answer ‘admits that after the execution and 
delivery of said note the defendant wrote upon said note 
substantially the words of the pretended guaranty as 
set forth in said petition.” You will therefore disregard 
any evidence admitted tending to disprove this allegation 
of the answer as therein worded.” In the brief originally 
filed our attention was challenged to this instruction, but 
the writer, in the preparation of the opinion, unintention- 
ally failed to give it consideration. The rule undoubt- 
edly is that error can not be based upon the admission 
of testimony which is wholly withdrawn from the con- 
sideration of the jury by the charge of the court. Ober- 
nalte v. Johnson, 36 Nebr., 772; American Building & Loan 
Ass’n v. Mordock, 39 Nebr., 413; Nelson v. Jenkins, 42 
Nebr., 183, 186; Missouri P. R. Co. v. Fox, 60 Nebr., 531. 
The instruction quoted, if it were not for another one 
given in conflict therewith, would have had the effect 
to wholly withdraw from the consideration of the 
jury the testimony relative to the execution of the 
guaranty in suit. But the trial court instructed the 
jury “that whether or not defendant guaranteed the note 
in controversy and made the basis of this action at the 
time of its delivery, and before the maturity thereof, is 
a question of fact for you to determine from all the evi- 
dence before you bearing upon that point.” By this in- 
struction the making of the guaranty was submitted to 
the jury for their determination from the evidence ad- 
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duced, and by the other instruction it was sought to with- 
draw from the jury all the evidence before them upon 
that subject. We are unable to tell which instruction 
the jury followed when considering of their verdict. The 
two are contradictory, and probably had the effect of 
confusing the jury. We are entirely satisfied with the 
former conclusions upon the other points discussed in 
the opinion. 
The motion for a rehearing is denied. 


MOTION DENIED. 


ERNEST BUSH V. STATE OF NEBRASKA. 
FILED JUNE 19, 1901. No. 11,779. 


° 


_ 


- Information: VERIFICATION: County ATTORNEY. An information 
charging murder may be verified by the prosecuting attorney 
of the proper county. 2 


nw 


. Prosecuting Attorney Equivalent to County Attorney.. The ternis 
“prosecuting attorney” and “county attorney” are used inter- 
echangeably in our statutes, and are synonymous. 


. Assistant County Attorney Not Required to Give Bond. It is 
proper for the county attorney, under the direction of the dis- 
trict court, to procure an attorney to assist him im the trial 
of a person charged with a felony,’and such assistant is not 
required to qualify and give a bond as deputy county attorney. 


i) 


fe 


. Copy of Information. The state is required to furnish a defend- 
ant informed against for a felony with one copy, and no more. 
of the information filed against him, within twenty-four hours 
after such filing. 


5. Jury in Custody of Sheriff. Held, That the record discloses that 
the jury were in the custody of the sheriff during the entire 
progress of the trial. 


6, Misconduct of Jury Must Appear of Record and in Motion for 
New Trial. The alleged misconduct of a juror, to be available 
on review, must be presented by the record and assigned for 
error in the motion for a new trial. 


4 


. Grouping Instructions in Assignments. Assignments of error 
complaining of the giving of groups of instructions are too in- 
definite and uncertain to be considered, unless all included in 
such groups are bad. 


Tt 


. Evidence Sufficient. Evidence examined, and held sufficient to sus- 
tain a conviction of murder in the first degree. 
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Error from the district court for Dundy county. 
Tried below before Norris, J. Affirmed. 


Charles W. Mecker, James S. West and Burr & Spencer, 
for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown, Deputy, 
B. F. Eberhart and Webster 8S. Morlan, for the state. 


Norval, C. J. 


In the district court for Dundy county Ernest Bush 
was informed against, and found guilty of the murder 
of one Silas Bailey, and from the judgment of conviction 
he brings the record here for review. 

There is complaint concerning the form and manner 
in which the information is verified. In the body of.the 
information it is recited that “B. F. Eberhart, county 
attorney in and for Dundy county,” informs against the 
defendant for the crime charyed. The name of B. I’. 
Eberhart is subscribed thereto. It is verified as follows, 
omitting the formal portions: “I, B. I’. Eberhart, do sol- 
emnly swear that Iam prosecuting attorney in and for 
said county, and that the allegations and charges in the 
foregoing information are true, as I verily believe.” The 
same is signed by Eberhart, and the jurat of the clerk 
follows. It is claimed that it is defective, in that it pur- 
ports to be verified, not by the “county attorney,” but 
by the “prosecuting attorney.” Without inquiring 
whether defendant has so made the record as to entitle 
him to raise this question, it is sufficient to say that it is 
evident that the terms “prosecuting attorney” and 
“county attorney,” as employed by our legislature, are 
synonymous, and may be used interchangeably. The sec- 
tion of the statute which authorizes the election of such 
an officer designates him as “county attorney.” The sec- 
tion of the Code of Criminal Procedure which requires the 
verification of informations names him as “prosecuting 
attorney,” and he is alluded to in other sections and stat- 

13 
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utes by one or the other of those names, indicating 
plainly that the legislature employs the two terms with 
the same sense and meaning. Section 579 of the Criminal 
Code was followed literally by the prosecuting: officer, 
and we have no doubt of the propriety of such action. 
Dinsmore v. State, 61 Nebr., 418. 

The court, during the proceedings, made the following 
record: “On the 28th day of November, 1899, on applica- 
tion of said B. F. Eberhart, county attorney, for the ap- 
pointment of an attorney to assist in the prosecution, 
and it appearing to the court that it was necessary for 
the county atturney to have assistance in the prosecution 
of the matter, W. S. Morlan, attorney at law, is hereby 
appointed to assist the county attorney in the prosecu- 
tion of this action.” No exception was taken to this 
' order of the court at the time, but complaint is made for 

the first time in this court that the proceeding was erro- 
neous, because Morlan took no oath and filed no bond as 
deputy county attorney while acting as such assistant. 
It is quite evident from the record that Mr. Morlan was 
not acting as deputy attorney, but his appointment as 
assistant was pursuant to that portion of section 20, 
chapter 7, Compiled Statutes, which provides that the 
county attorney of any county may, under the direction of 
the district court, procure such assistance in the trial of 
any person charged with the crime of felony as he may 
deem necessary therefor. Mr. Morlan, therefore, did right 
in not qualifying or giving bond as deputy county 
attorney, because he was not appointed to act in that 
capacity. 

Counsel for defendant asked an order of the court di- 
recting the clerk to furnish them with a copy of the in- 
formation, which order was refused, and such refusal is 
assigned as error. The record discloses that prior to the 
filing of this motion the sheriff had duly served a true 
and certified copy of the information upon the defendant 
personally. We know of no law requiring the state to 

‘furnish a defendant or his counsel more than one copy 
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of the same information or indictment, and none is 
pointed out by counsel. Criminal Code, sec. 436. 

It is next complained that the record does not affirma- 
tively show that the jury was, during the whole of the 
trial, in the custody of the sheriff. We think,the record 
does fully disclose this fact, as will appear by the follow- 
ing portion thereof: “And thereupon the plaintiff and 
defendant entered into the trial of said cduse and pro- 
ceeded with said trial, until the 4th day of December. 
1899, during all of said time the said Ernest Bush ac- 
companied by his attorneys J. S. West and C. W. Meeker 
being present in open court, and the said trial having 
been adjourned from time to time during said time, and 
the jury all of said time being in the custody of the sher- 
iff; said cause also being adjourned over a holiday and a 
Sunday.” It is perhaps possible to so twist this language 
as to make it appear that the jury was not in the custody 
of the sheriff during the Sunday and the holiday, but such 
a construction would be a very strained one; and we think 
it very clearly appears from the record that the jury was 
properly guarded by the proper officer. 

There is further complaint made of certain sleweds mis- 
conduct on the part of the jury, or of those having it in 
charge. If any such misconduct occurred, the defendant 
is not in position to avai] himself of it, as no such ground 
was alleyed in his motion for a new trial, and it can not 
be raised for the first time in this court. Dolen v. State, 
15 Nebr., 405. This also applies to certain alleged mis- 
conduct on the part of the prosecuting officers, and of 
remarks of the court during the progress of the trial, all 
of which alleged errors are clearly waived. 

Again, error is alleged in the giving of certain instruc- 
tions. The assignment of error in the motion for a new 
trial, relative to giving of instructions by the court of its 
own motion is as follows: “The court erred in giving 
paragraph No. eight, ninth and eleventh paragraph of 
instructions on its own motion.” As one of the instruc- 
tions so complained of is undoubtedly a proper instruc- 
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tion, the court will not inquire further to ascertain 
whether the other two should have been given. South 
Omeha v. Powell, 50 Nebr., 798; Hawkins v. State, 60 
Nebr., 380. 

Lastly, it is contended that the verdict of guilty is not 
sustained by the evidence. I'rom the record it is dis- 
closed that the defendant and deceased were, on and 
prior to February 7, 1899, employed by one L. Morse as 
hands upon his stock ranch in‘Dundy county. Defendant 
was a boy, at that time between sixteen and seventeen 
years old. Bailey was over sixty. At noon on the day 
in question, Morse left the ranch and was absent until 
nightfall. When he left, defendant and Bailey were 
alone. Bailey had instructions to do some work upon a 
hay rack, or feed rack, in the barn lot, and defendant 
was engaged in doing odd chores around the place. 
When Morse returned, Bailey was not at the ranch, and 
defendant claimed he had not seen him since about 2 
o’clock én the afternoon. Search was instituted for him, 
but he was not found for about two weeks, when his 
dead body was found in the Republican river about half 
a mile from the ranch house and barn of Morse. Search 
disclosed that Bailey had been shot in the chest and neck 
with a shotgun containing buckshot. Between the ranch 
house and the spot where Bailey was found were discov- 
ered a portion of his false teeth, also a knife owned by 
defendant. Defendant was arrested on a charge of hav- 
ing murdered Bailey, but was discharged, owing to a 
lack of evidence to hold him. Afterwards, however, a 
detective ingratiated himself into the confidence of de- 
fendant, who confided to him the whole of the facts rela- 
tive to the tragedy. [rom his confession, as given by the 
detective on the witness-stand, it seems that Bailey had, 
on one or more occasions while about the house, drawn 
from his pocket a large pocket-book, whose appearance 
indicated that it contained a large amount of money. 
Defendant had planned for a number of days to murder 
the old man and secure this presumptively large sum. ° 
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The occasion offered this day, when he and his intended 
victim were alone for several hours. Consequently, while 
the latter was at work at the feed rack in question, de- 
fendant secured a shotgun, which he loaded with a charge 
_of buckshot in one barrel and smaller shot in the other. 
Watching his opportunity he crept out of the house and 
into a hog pen which had been built of sods. Resting his 
gun upon a sod wall he took deliberate aim and shot the 
unsuspecting old man. Death was practically instan- 
taneous, the shot having cut the aorta. The nature of 
the wound was such that no blood flowed from it, hence 
no trace of the latter was found in the vicinity. After 
robbing his victim, upon whose person he found only about 
$25, he harnessed a horse and hurriedly dragged the 
corpse half a mile to the river and sank it in a 
water hole in the ice from which the stock upon the 
farm were watered. He then drove the cattle over the 
trail made by the body while it was being dragged to 
the river, and thus obliterated from the snow that evi- 
dence of his guilt.: These and many more facts testified 
to by the detective as having been told him by defendant 
were fully corroborated by other facts and circum- 
stances which, taken together, as they appear of record, 
make it evident to this court that if the jury erred at all 
in the premises, it was on the side of leniency, for it fixed 
the penalty at life imprisonment. The record, as a whole, 
discloses conclusively that the defendant was proved 
guilty of a most revolting crime; that he had a fair and 
impartial trial, and has nothing to complain of at the 
hands of the court or the jury. Hence it is our duty to 
affirm the sentence of the lower court, which is accord- 
ingly done. 
AFFIRMED. 


134 NEBRASKA REPORTS. [Vou. 62 


Holt v. State. 


STEPHEN A. Hout v. STATE OF NEBRASKA, 
FILED JUNE 19, 1901. No. 11,808. 


1. Physician Gan Not Sell or Keep for Sale Liquor Without License. 
A physician is forbidden, by section 20, chapter 50, Compiled 
Statutes, from selling or keeping for sale intoxicating liquors, 
unless he has a license or permit so to do. 


2. Keeping Liquor for Home Consumption Does Not Give Right to 
Sell. The mere fact that one keeps intoxicating liquors for 
home consumption, will not authorize him to sell or keep for 
sale intoxicating liquors without a license or permit. 


3. Negative Averments Only Necessary as to Descriptio Delicti. The 
rule is that only such exceptions and provisions of a statute 
are required to be negatived in an information as are part of 
the description of the offense. 


4. Bill of Exceptions: EVIDENCE ON MOTION FoR NEW Triat.. Evidence 
adduced on the hearing of a motion for a new trial, to be avail- 
able on review, must be incorporated in a bill of exceptions. 


Error from the district court for Boyd county. Tried 
below before HARRINGTON, J. Affirmed. 


W. T. Wills and W. A. M eserve, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Norval, C. J. 


Stephen A. Holt was prosecuted in the lower court 
under section 20, chapter 50, Compiled Statutes, for keep- 
ing intoxicating liquors for sale without a license so to 
do. From a judgment of conviction and sentence he 
brings error. 

The first contention of counsel for the accused is that 
the information fails to charge a crime. It avers: “That 
Stephen A. Holt, late of the county aforesaid, did on the 
9th day of July, in the year of our Lord 1900, in said 
county, keep for sale and with intent to sell and vend and 
did then and there sell and keep for sale intoxicating — 
liquors, consisting of whiskey, brandy and alcohol, in a 
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building then occupied by him, the said Stephen A. Holt, 
in the village of Gross, in said couity, without him, the 
said Stephen A. Holt, first having procured a license for 
the sale of malt, spirituous or vinous liquors, and without 
first having procured a druggist permit for the sale of said 
liquors for medicinal, mechanical or sacramental purposes, 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the people of 
the state of Nebraska.” It is argued that the information 
is fatally defective, because it does not specifically allege 
that the defendant was not one of the persons designated 
in the proviso clause of section 20, chapter 50, Compiled 
Statutes, which reads, “That this [section] shall not ap- 
ply to physicians or druggists holding permits for the 
sale of liquors for medicinal, mechanical, chemical, or 
sacramental purposes; or persons having liquors for home 
consumption.” The information sufficiently negatives 
the exceptions of the statute. It alleges that the accused 
had no liquor license or druggist’s permit, and that the 
defendant kept the intoxicating liquors for sale and did 
sell the same. It is sufficiently alleged, if that were 
essential, that the liquors were not kept for home con- 
sumption alone, which the statute permits. A physician 
has no right to keep intoxicating liquors for sale or sell 
the same; and if he do so, he is amenable to the pen- 
alty of the statute. The provisions of the act exclude 
neither physicians nor persons having liquors for home 
consumption from the operation thereof. Neither have 
the right to sell intoxicating liquors without having first 
procured a license or permit so to do. The information 
negatives all exceptions of the statute which are a neces- 
sary description of the crime attempted to be charged. 
Moreover, the general rule is that only such exceptions 
and provisions of a statute as are part of the description 
of the offense need be negatived in the information. 
Complaint is also made because the information does 
not charge that the defendant had neither a license nor 
permit, but that it avers he did not have both a license 
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and permit. This contention { is exceedingly hype weritical 
and needs no argument to refute it. 

Samples of the whiskey taken from the keg found by 
the sheriff in the defendant’s possession were introduced 
in evidence over the objection of the latter. They were 
competent and were properly received as evidence against 
him. Moreover, the defendant could not have been preju- 
diced by their reception as evidence, since he testified on 
the trial that he had a ten-gallon keg of whiskey which 
was seized by the officer. 

The next argument is that John Hajek, one of the ju- 
rors on the case, after the verdict had been agreed upon, 
signed, sealed and delivered to the foreman, but before 
the same had been returned into court, made a bet with 
one Main relative to what the verdict would be. This 
point is not available in this court, since the certificate to 
the bill of exceptions does not disclose that the evidence 
adduced on the hearing of the motion for a new trial is 
incorporated therein. ‘The certificate of the trial judge. 
attached to the bill of exceptions, shows that the bill 
merely contains the evidence taken on the trial of the 
cause. Dinsmore v. State, 61 Nebr., 418. 

We have examined the ruling relative to the cross- 
examination of the witness J. M. ae and discover no 
prejudicial error therein. 

The judgment is 

AFFIRMED. 


Notre.— Chapter 50 of the Compiled Statutes is known as the 
Slocumb Law. The real author of that law was John H. Ames.-~ 
Revorvter. : 


STATE OF NEBRASKA V. JUSS B. HELDENBRAND. 
FILED JUNE 19, 1901. No. 11,817. 


1. Statute: ConsTITUTION. Section 9, chapter 12, Compiled Statutes, 
is not violative of section 3, article 1, of the constitution, which 
decrees that “no person shall be deprived of life, liberty or 
property, without due process of law.” 
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2. Oral Evidence in Criminal Case: ANTE-CoNnsTITUTIONAL RuLE. Prior 
to the adoption of the constitution no person had the inherent 
right to establish his defense in every instance by oral evidence. 


3. No Vested Right in Common Law. There is no vested right in 
any rule of the common law. 


4. Rule of Evidence: LecisLaTIvE Powrr. The legislature may change 
the rules of evidence. 


5. Statute: PupLic Policy. A statute will not be declared void as 
against public policy, since such statute, when duly enacted, 
is the expressed public policy of the state upon that subject. 


6. Constitution: Bm: CoMpREnENSIVE TrTLE. The constitution does 
not prohibit, ithe legislature from adopting comprehensive titles 
‘to bills. 


7. Title Broader Than Act. A law will not be declared unconstitu- 
tional merely because the title is broader than the body of the 
act. 


8. Act: T1TLE. The title of the act of the legislature of 1877 (Session 
Laws, 1877, p. 5), “to prevent the fraudulent transfer of per- 
sonal property,” with sufficient clearness indicates the subject 
of the proposed legislation. 


Error from the district court for Dawson county. 
Tried below before SULLIVAN, J. Ha«eeptions sustained. 


James H. Van Dusen, W. A. Stewart, Warrington & 
Stewart and H. M. Sinclair, for the state. 


George C. Gillan and H. A. Cook, contra. 


Norval, ©. J. 


An information was filed in the court below charging 
one Jess B. Heldenbrand with violating section 9, chap- 
ter 12, Compiled Statutes, by selling mortgaged personal 
property without the written consent of the owner and 
holder of the debt secured by the mortgage. A demurrer 
to the information was interposed by defendant, which 
was sustained by the court, and the prosecution dis- 
missed. The county attorney has brought the record her: 
under the provisions of section 515 of the Criminal Code. 

In 1877 the legislature passed an act “To prevent the 
fraudulent transfer of personal property.” Session Laws, 
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1877, p. 5. This act made it a felony to sell, transfer or 
dispuse of personal property covered by a mortgage dur- 
ing the existence of the lien or title created thereby 
without the consent of the mortgagee. The legislature 
of 1889 amended this statute so as to read as follows: 
“That any person, who after having conveyed any article 
of personal property to another by mortgage, shall, dur- 
ing the existence of the lien or title created by such 
mortgage, sell, transfer, or in any manner dispose of the 
said personal property, or any part thereof so mortgaged 
to any person or body corporate, without first procuring 
the consent in writing of the owner and holder of the 
debt secured by said mortgage, to any such sale, transfer 
or disposal, shall be deemed guilty of a felony, and upon 
conviction thereof shall be fined in any sum not less than 
one hundred dollars, or imprisoned in the penitentiary, 
for a term not less than one year, nor more than ten 
years, or both fine and imprisonment at the discretion of 
the court.” Session Laws, 1889, ch. 35. This amendatory 
act is carried into the Compiled Statutes as section 9, 
chapter 12. The district court held that this act, so far 
as it declared it a crime for the mortgagor to sell the 
mortgaged chattels “without the consent in writing” of 
the owner of the debt, was an attempt to deprive a person 
charged with violating the act of the right to adduce oral 
testimony in favor of his innocence, and for that reason 
was violative of section 3, article 1, of the constitution 
of this state. Further, that the act attempted to create 
a crime where no criminal intent exists, and is against 
public policy and void. There are other questions argued 
by counsél. 

We think the first reason assigned not tenable. Sec- 
tion 3, article 1, of the constitution reads as follows: 
“No person shall be deprived of life, liberty or property, 
without due process of law.” It is argued that, as a per- 
son charged with this offense must, to establish his inno- 
cence, prove that he had the written consent of the owner 
of the debt,—and in such case the writing itself would 
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be the best evidence,—he would be deprived of a consti- 
tutional right, it being assumed that at the time the 
constitution was adopted a person accused of crime had 
an inherent right in all instances to establish his defense 
by oral evidence. Had a person at such time such right? 
Manifestly not. A person charged with violating a law 
requiring a license must produce his license on trial, if 
charged with doing the business requiring a license, or 
account for his failure to produce it. One charged with 
forgery, if his defense consists uf an admission that he 
affixed the signature which he is accused of falsifying, 
but the act was authorized by a written power of attor- 
ney, must produce the paper writing, or account for its 
absence. In many actions under the statute of frauds, or 
the statute of limitations, causes of action or defenses must 
be supported by paper writings. Many other instances - 
may be readily recalled by the curious wherein both civil 
and criminal actions, causes or defenses must be made out 
by writings. It can not then be said that it was the in- 
tention of the constitution builders that in all cases, 
either civil or criminal, the defendant should have the 
right to offer oral evidence in his defense. The term 
“due process of law” employed in that section of the con- 
stitution can not then be construed to imply an inherent 
right on the part of litigants to offer oral evidence in 
support of their causes of action or defenses. If this 
were not so, then, in the language of counsel representing 
the state, the following results would follow: “There 
could be no amendments to the law; the legislature could 
make no new laws, especially those creating new and dif- 
ferent offences; the legislature could not regulate or 
change the procedure in criminal cases; could not pre- 
seribe rules of evidence; in short, could do nothing except 
those things especially mentioned or granted to it by the 
constitution.” Manifestly, this can not be the law. The 
constitution did not have the effect, on its adoption, to 
petrify the social structure. The purpose or intent of its 
adoption was not to preclude legislation, except in certain 
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specified instances, where the power of the legislature for 
harm is expressly-and impliedly restricted. It was not 
intended that the common law should thenceforth con- 
tinue to the end of time, unaltered by legislative action. 
If sich had been the intention, a legislative branch of the 
state government would have been a superfluity. One of 
the main purposes for which that branch of government is 
created is that the common law may from time to time be 
changed or abrogated in those instances wherein, by reason 
of changed social conditions, or other reasons, it-may be- 
come ineffectual for the preservation of public or private 
rights. “A person has no property, no vested interest, in 
any rule of the common law.” Munn v. Illinois, 94 U. S., 
113, 134. Neither is there such a thing as a vested right i in 
any particular remedy. Plainly, also,rules of evidence may 
be as readily changed as rules of conduct. The consti- 
tution did not affect the right of the legislature to change 
such. It found them in a certain condition, and left them 
to be changed by the legislature as it might see fit, so 
long as no prohibition of that instrument was infringed. 
It is neither expressed nor implied therein that rules of 
evidence shall not be changed or abrogated; neither is it 
expressed or implied that in all cases, either criminal or 
civil, persons shall have the unimpeded right to establish 
their contentions by oral evidence in the courts. 

The law attacked prohibits a mortgagor from dispos- 
ing of the mortgaged property without the consent in 
writing of the owner or holder of the debt. Such consent 
is essentially in the nature of a license. When granted, 
the mortgagor may lawfully do what without it is for- 
bidden. Individuals are prohibited from disposing of 
certain articles of merchandise, unless authorized in 
writing by the proper authorities so to do. A person ac- 
cused of violating a law requiring a license for the sale 
of his wares, establishes his innocence by producing the 
written consent of the proper officials. In the case at 
bar, the accused is prohibited from disposing of this prop- 
erty very much as are individuals prohibited from dealing 
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in certain commodities. He can establish his innocence 
in very much the same manner as can they theirs. Why, 
then, is not such requirement due process of law? There 
are no unnecessarily harsh restrictions attached to it. 
As well might the liquor dealer or the auctioneer or the 
drayman complain of the hardships attached to the car- 
rying on of their particular employments? We think 
there is no doubt that it is due process of law. Moreover, 
the statute under consideration does not prevent a person 
prosecuted for violating its provisions from introducing ° 
oral evidence in his defense, as he may show by such 
testimony that he did not dispose of the property, that 
he never gave the mortgage, or that the debt ha:I been 
fully paid, and the lien created by the mortgave dis- 
charged. ; 

It is also urged that the law is against public policy, 
Decause it is not required to be proved or pleaded that 
the accused in such a case was actuated in disposing of 
the property by an intent to defraud the owner or holder 
of the debt. We shall not stop to inquire into the mean- 
ing of the term “public policy,” although we should go 
far to find better evidence of the public policy than acts 
of the legislative body. If it be true that moral turpitude 
must accompany an-act in order to make it a crime, then 
a vast body of laws, those which are merely mala pro- 
hibita, not mala per se, must likewise be swept from the 
statute books. So long as there is no constitutional in- 
hibition, the legislature may make any act, a crime, 
whether moral crookedness be involved in such act or 
not. When defendant sold this property without the 
written consent of the owner of the debt, if he is guilty 
of such act, the intent to violate a law was present, quite 
as certainly as it would be had he merely shot a quail in 
the closed season. In neither of the acts would moral 
turpitude be involved, but in each a criminal act would 
be committed, for in doing the act is implied the intent 
to defy the “thou shalt not” of the legislature. State v. 
Hughes, 38 Nebr., 366. Whether or no this act was a wise. 
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rule of action, is not for this branch of government to 
decide. There being no restriction, express or implied, 
in the fundamental law, upon the legislature in such in- 
stance, its expediency was solely for the determination 
of that body, not of this. . 

Again, it is urged that the law is unconstitutional, for 
the reason that the act of 1877 was not clearly expressed 
in its title, and that the present section, which is amend- 
atory of that act, is not germane to the subject-matter of 
the original act. The title of the act of 1877 is “An act to 
prevent the fraudulent transfer of personal property.” 
The title of the act is extremely broad. Indeed, it is much 
more comprehensive than the act itself. The latter re- 
fers solely to transfers by mortgagors, whereas under the 
title all transfers of personal property, the effect of which 
would be to work a wrong or fraud upon some other 
party, might have been included. A. law is not neces- 
sarily void because its title is comprehensive. Paxton v. 
Farmers Company, 45 Nebr., 884; Stale v. Bemis, 45 Nebr., 
724; Van Horn v. State, 46 Nebr., 62. A title may be gen- 
eral, yet not necessarily void on that account. “An act 
to amend the Code of Civil Procedure” has been upheld 
by this court. Gatling v. Lane, 17 Nebr., 80. The mere 
fact, however, that the legislature chose a title much 
more comprehensive than the matter covered by the body 
of the act can not be objectionable. If the title were morc 
narrow than the act, then complaint might well be made 
that the constitutional inhibition was invaded. The title 
in question is doubtless not so appropriate an one as 
might have been chosen, but we think it fairly indicates 
the scope and purpose of the act, and that a person read- 
ing it might expect legislation of this character in the 
body of the act. State v. Bemis, supra. The usual conse- 
quence of transfers of property covered by chattel mort- 
gage is to work a wrong or fraud upon the person holding 
the mortgage, for, being of a movable nature, it is diffi- 
cult to trace it from one person to another. A trausfer 
of cattle by a mortgagor resident in Nebraska to a 
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person resident in Chicago, London or Berlin would cer- 
tainly be, in effect, a fraud upon the holder of the debt, 
whether the mortgagor intended it so to be or not. 

Some other questions of law are argued in the able 
brief of defendant, which, in the interest of brevity, we 
do not deem it necessary to discuss at length. We have 
exanlined them with care, and are of opinion that they 
are not well taken. The exceptions are sustained. 


EXCEPTIONS SUSTAINED. 


Leroy ALYEA VY. STATE OF NEBRASKA. 
FiLteED JUNE 19, 1901. No. 11,845. 


1. Information for Felonious Assault in Language of Statute Is Suf- 
ficient. An information for an assault with intent to commit 
great bodily injury, framed under section 17b of the Criminal 
Code, is sufticient where the offense is charged in the language 
of the statute, without stating the means with which the assault 
was committed. 


2. Conviction of Lesser Offense: AVERMENT oF BATTERY. A conviction 
of an assault and battery is improper under an information 
charging an assault with intent to inflict great bodily injury. 
where the averments therein do not include a battery. 


Error from the district court for Madison county. 
Tried below before ConrES, J. Meversed. 


William V. Allen and Willis L. Reed, for plaintiff in 
error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


Norvat, C. J. 


Leroy Alyea was tried upon an information charging 
him with making a felonious assault upon one Peter F. 
Sullivan with intent to inflict great bodily injury, con- 
victed of an assault and battery, and sentenced to the 
county jail for the period of thirty days. 

The first assignment of error challenges the sufficiency 
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of the information, the charging part of which is as fol- 
lows: “That the defendant, Leroy Alyea, then and there 
being in said county and state, on or about the seventh 
day of July in the year of our Lord nineteen hundred, in 
and upon Peter F. Sullivan, then and there being, unlaw- 
fully and maliciously did make an assault with intent 
of him, the said Leroy Alyea, thereby then and there to in- 
flict great bodily injury upon him the said Peter F. Sulli- 
van.” The information was framed under section 176 of 
the Criminal Code, and charges the offense in the language 
thereof. But it is strenuously insisted that this is insuffi- 
cient, since the act creating the offense designates no par- 
ticular fact or facts in defining the offense; further, the 
particular facts constituting the assault should have been | 
set forth in the information. The precise question now 
urged upon our attention was passed upon adversely to the 
contention of the learned and -distinguished counsel for 
the prisoner in Murphey v. State, 43 Nebr., 34, 38, and 
Smith v. State, 58 Nebr., 531. It was ruled in those cases 
that in a prosecution under section 17b of the Criininal 
Code the information is sufficient which charges the 
offense in the language of the statute. The information iu 
the case at bar follows the wording of the statute, and 
under those decisions, which we adliere to, is sufficient in 
substance. 

It is next urged that the crime of assault and battery, 
of which the defendant was convicted, is not embraced or 
included in the offense charged in the information. This, 
we think, is true. The information alleges an assault, but 
not a battery. If the latter had been averred in the in- 
formation, the charge would have been sufficiently broad 
to have sustained a conviction for an assault and battery. 
Mulloy v. State, 58 Nebr., 204. But as the information 
contains no averment of a battery, the conviction can not 
stand. Turner v. Muskegon, 50 N. W. Rep. (Mich.), 310. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED AND REMANDED. 
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PLUMMER, Perry & COMPANY, APPELLANTS, V. CHARLES H. 
ROHMAN Ef UX., APPELLEES, ET AL., APPELLANTS. 


FILED JUNE 19, 1901. No. 9,294. 


i. Creditor’s Bill: GkNERAL DENIAL: Evipencr. In an action by cred- 
itors to set aside a conveyance of real estate alleged to have 
been made in fraud of their rights, the defendant may, under 
a general denial, give evidence of any fact tending to disprove 
the charge of fraud. 


w 


. Estoppel: UnsecureEpD Crepiror. A party who pleads facts which 
would, if proved, preclude the assertion by his adversary of an 
equitable title to, or lien upon, the property in litigation, is not 
entitled, under such plea, to show that the party against whom 
the estoppel is alleged, is precluded from asserting the rights 
of an unsecured creditor. 


Error Not PREJUDICIAL. A party who pleads an estoppel 
is not prejudiced by any ruling of the court in relation thereto, 
if the facts sought to be suppressed are not asserted at the trial 
nor permitted to influence, in any way, the decision complained 
of. 


4, Withdrawal of Former Opinion. What was said in the former 
opinion (Plummer, Perry & Co. v. Rohman, 61 Nebr., 61) in regard 
to pleading an estoppel, not being necessary to a decision of the 
case, is now withdrawn; and the question is left open for 
future determination. 


APPEAL from the district court for Lancaster county. 
Heard below before HOLMES, J. 


Rehearing of case reported in 61 Nebr., 61. Reaffirmed. 


A. G. Greenlee, Frank H. Woods, Stevens & Cochran 
and Ricketts & Wilson, for appellants. 


Burr & Burr, contra. 


SULLIVAN, J. 

In this case, which is a controversy between the cred- 
itors and the wife of Charles H. Rohman, an insolvent: 
trader, an opinion was filed at the last term affirming the 
judgment of the district court. Plummer, Perry & Co. v. 
Rohman, 61 Nebr., 61. The correctness of our conclusion 

14 
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upon one point was challenged by motion for a rehearing, 
but we are entirely satisfied, after again examining the 
record, that our decision is right and ought to stand, even 
though we erred in holding that the estoppel was improp- 
erly pleaded. The petition alleges that the conveyance of 
the property in dispute was made in fraud of the rights of 
Rohman’s creditors. The answer of Eda M. Rohman, al- 
though abounding in statements of evidential facts, is in 
substance and legal effect a general denial. The second 
defense, which was the result of an abortive effort to plead 
' an equitable lien or title, was stricken out. The only issue 
formed by the pleadings, the only issue tried and decided, 
was whether the trarisfer of the property was fraudulent. 
Upon that issue the court found in favor of Mrs. Rohman ; 
’ it found that Rohman, on November 14, 1895, owed his 
wife about $3,600, and that he sold and conveyed the home- 
stead to her in payment of this indebtedness. There was 
also an express finding that the transaction was an honest 
one. These findings being supported by sufficient evidence, 
the judgment of the district court is necessarily right. If 
the trial court had held with appellants on the question 
of estoppel, the only effect of its ruling would be to pre- 
clude Mrs. Rohman from denying that her husband had 
the complete, unincumbered legal and equitable owner- 
ship of the homestead during the time the title stood of 
record in his name. The right to disprove the charge of 
fraud by showing an actual, bona-fide purchase for an 
- adequate consideration would still remain. The creditors 
were not prejudiced by the rejection of their plea of es- 
tuppel, because the facts which they sought to suppress 
were not asserted at the trial and exerted no influence 
whatever upon the decision. The theory upon which the 
court gave judgment against the creditors was that Mrs. 
Rohman bought and paid for the property in good faith, 
-not that she had an equitable title to,.or lien upon, it be- 
fore the purchase and transfer were made. She asserted 
merely the right of an unsecured creditor, and it is not 
contended that she had said or done anything that ought 
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to exclude her from the race of diligence with other cred- 
itors having like claims. 

What was said in the former opinion in regard to plead- 
ing an estoppel being unnecessary to a decision of the 
case, is now withdrawn, and the question is left open for 
future determination. 

The judgment of affirmancs is adhered to. 


AFFIRMED. 


W. A. VAN NortTwick v. GoTriies Ik. HOoLBiNne. 
FILED JUNE 19, 1901. No. 9,983. 


1. Negligence: IMMATERIAL ALLEGATION: REPRESENTATION. In an 
action to recover damages for negligence in threshing grain, 
an averment that the thresher represented he had a good ma- 
chine and could, and would, do a good job. is immaterial and 
need not be established by proof. 


2. Labor: ConsIDERATION: Toots: IMPLIED REPRESENTATIONS. One 
who undertakes for a consideration to do work requiring spe- 
cial skill, impliedly represents that he possesses, and will exer- 
cise, such reasonable degree of skill as the nature of the service 
may require; and if he is to furnish his own tools, implements 
or machinery, there is an implied representation as to their 
fitness for the use to which they are to be put. 


3. Instruction. An instruction which, without warrant, assumes the 
possible existence of a material fact, is erroneous. 


Error from the district court for Dawson county. 
Tried below before SULLIVAN, J. Reversed. 


E. A. Cook, for plaintiff in error. 
George C. Gillan, contra. 


SULLIVAN, J. 


This was an action by Gottlieb K. Holbine against W. 

A. Van Nortwick commenced in the county court for Daw- 

son county and removed thence by appeal. The petition 

filed in the district court, in substance, alleges that there 

‘is due to the plaintiff from the defendant the sum of 
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$106.44, with interest, for threshing wheat and millet in 
1896. After admitting that the threshing was done as 
alleged in the petition, and that the plaintiff had been 
employed to do the work on the faith of his representa- 
tions that he had a good machine and could, and would, 
do a good job, the answer continues as follows: “That the 
plaintiff did not do the defendant a good job of threshing, 
but negligently, carelessly and improperly done the 
threshing of the defendant, and by the negligent and care- 
less manner in which the plaintiff operated the engine 
and thresher when doing said threshing, and by means of 
over-feeding during said time, the grain of this defendant 
was largely wasted by being run through said thresher 
unthreshed, and that large quantities of said grain that 
was threshed was run over and into the straw.” The reply 
denies in general terms the facts constituting the counter- 
claim. The jury found in favor of the plaintiff for the full 
amount of his claim, and judgment was rendered on the 
verdict. 

The giving of the third instruction was excepted to, and 
is now alleged as error. By this instruction the jury were 
told that they should find for the plaintiff and reject the 
counter-claim entirely, unless the defendant had satisfied 
them “by a preponderance of the evidence that plaintiff 
represented to defendant that he could and would do de- 
fendant a good job of threshing, and that defendant relied 
upon said representations and promises in letting the 
said work to plaintiff.” Under the rule here laid down 
by the court the defendant could not succeed in the action 
without showing to the satisfaction of the jury two facts 
which he was under no legal obligation to prove. The 
doctrine of the authorities upon this point is that one 
who undertakes for a consideration to perform a particu- 
lar service, impliedly represents that he possesses, and 
will exercise, such reasonable skill as the nature of the 
service may require; and if he is to furnish the tools, im- 
plements or machinery with which the work is to be done, 
there is also an implied representation that they are rea- 
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sonably fit and suitable for the purpose for which they 
are to be used. McDonald v. Simpson, 4 Ark., 523; Norris 
v. Cargill, 57 Wis., 251; Ely v. Wilbur, 49 N. J. Law, 685; 
Morris v. Redfield, 23 Vt., 295; Craig v. Chambers, 17 Ohio 
St., 253; Smith v. Bristol, 33 Ia., 24; Chase v. Heaney, 70 
Ill, 268; Zhomas Fruit Co. v. Start, 107 Cal., 206; Mur- 
ray v. Warner, 55 N. H., 546; Bishop, Contracts, sec. 
1416; 15 Am. & Eng. Ency. Law [2d ed.],; 1095; 2 Par- 
sons, Contracts, 54. The third instruction was clearly 
erroneous, and, from an inspection of the whole record, 
we are not able to say that it was not prejudicial. The 
jury may have found that Holbine did not represent “that 
he could and would do defendant a good job,” or they may 
have found that the defendant did not rely upon those 
- representations. These matters were immaterial, and they 
should not have been permitted to influence, in any way, 
the decision of the case. The only issuable averment of the 
answer is the one charging negligence. 

In the fourth instruction the jury were told that they 
might, in determining the question of negligence, take into . 
account “the amount and quality of help furnished by the 
defendant to assist the plaintiff, and force connected with 
him, in the operation of the machine.” This instruction 
suggests the idea that the defendant may have been in 
some degree to blame for the failure of the machine to do 
good work. There is no evidence to which it is applicable 
and it should not have been given. 

The judgment is reversed and the cause remanded for 


further proceedings. 
REVERSED AND REMANDED. 
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GEORGE E. BARKER ET AL. VY. Bert GLENDORE WHEELER. 
FILep JuNE 19, 1901. No. 11,288. 


1. General Denial Being Plea of Non-Assumpsit, Does Not Traverse 
Allegation of Non-Payment. In an action upon a promissory 
note, or other contract for the unconditional payment of 
money, a general denial, being regarded as the Code equiva- 
lent of the common-law plea of non-assumpsit, does not put 
the allegation of non-payment in issue. 


2, Under General Denial, Proof of Payment Not Permissible. In 
actions upon contract for the unconditional payment of money 
it is not permissibley under a general denial, to prove payment, 
evén though made in accordance with the terms of the contract. 


3. In Suit on Official Bond, a General Denial Does Not Relieve Plain- 
tiff of Proving Injury. But in an action on an official bond, or 
other bond of indemnity, the plaintiff is not, by an answer 
consisting of a general denial, relieved of the necessity of prov- 
ing the loss or injury out of which his right of action arose. 


4. Tender of Proof of Payment Not Implied Admission of Action- 
able Denial. An offer to prove payment is not in every case 
an implied admission that the plaintiff once had an actionable 
demand; its purpose may be to prove that a right of action 
never existed. 


5. Payment Offered to Disprove Official Misconduct Not New Mat- 
ter. Payment is not new matter, within the meaning of sec- 
tion 99 of the Code of Civil Procedure, when it is offered to 
disprove a charge of official misconduct, 

Error from the district court for Douglas county. 

Tried below before Scorr, J. 


Rehearing of case reported in 60 Nebr., 470. Judgment 
below reversed. 


H. J. Cornish, for plaintiffs in error. 


Isaac Adams, C. V. Miles and John P. Breen, contra. 


SULLIVAN, J. 

Bert Glendore Wheeler sued the plaintiffs in error as 
suretics upon an official bond and obtained judgment 
against them. The petition alleges that one James W. 
Eller was county judge of Douglas county during the term 
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ending January 3, 1894; that the defendants, George E. 
-Barker and William S. Rector, were the sureties upon 
his official bond; that Eller, in his official capacity, re- 
ceived certain money belonging to the plaintiff and con- 
verted the same to his own use. The answer admits that 
Eller was county judge and that defendants were his 
sureties, but denies in general terms the other averments 
of the petition. The only assignment of error with which 
we have to deal calls in question a ruling of the trial court 
excluding evidence tending to show that Eller, while he 
was yet judge of the county court, paid the plaintiff’s 
money to her duly constituted guardian. The correctness 
of this ruling depends upon whether, in actions of this 
kind, evidence of payment is admissible under a general 
denial. It is settled doctrine in this state that, in actions 
to recover money claimed to be due upon ordinary con- 
tracts, the general denial is the Code equivalent of the 
common law plea of non-assumpsit, and hence does not 
put the allegation of non-payment in issue. Wayenau v. 
Bell, 14 Nebr., 7; Clark v. Mullen, 16 Nebr., 481; Laind v. 
Thompson, 31 Nebr., 448; Lewis v. Lewis, 31 Nebr., 528; 
Ashland Land & Live-Stock Co. v. May, 51 Nebr., 474; 
Hudelson v. First Nat. Bank, 51 Nebr., 557. These cases 
recognize no distinction between payment according to 
the terms of the contract and payment after breach of 
the contract; and one of them at least (Clark v. Afullen, 
supra) is a direct adjudication to the effect that pay- 
ment at the time goods were sold and delivered, and 
before a cause of action arose, could not be shown unless 
specially pleaded. But neither this court, nor any other 
so far as we know, has ever held in an action on an offi- 
cial bond or other bond of indeninity, that the plaintiff was, 
by a general denial, relieved of the necessity of proving 
the loss or injury out of which arose his right of action. 
The defendants did not by their bond become indebted to 
the plaintiff; they assumed no specific obligation to her 
which they were bound at all events to discharge by pay- 
ment or otherwise; their promise, given to the county of 
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Douglas, was to make good any loss that the public or 
individuals might sustain by reason of the official mis- 
conduct of Eller. This being so, it would be illogical—it 
would be inconsistent with reason and common sense—to 
hold that a general denial, like the plea of non-assumpsit, 
put in issue nothing but the execution of the bond. An 
offer to prove payment is not in every case an implied ad- 
mission that the plaintiff once had an actionable demand 
against the defendant; its purpose may be, as in this case, 
“to prove that a right of action never existed. Eller re- 
ceived the money in question rightfully; his possession 
of it as county judge was lawful, and there is no pre- 
sumption that he was guilty of official misconduct. The 
allegation of conversion was, therefore, a material one, 
and it was not admitted by the general denial. Payment 
was not new matter, within the meaning of section 99 of 
the Code of Civil Procedure, for it was offered, not to 
show the diecharge of an obligation that once existed, but 
to show that the bond had not been forfeited as alleged; 
that EWer had not been guilty of official misconduct; that 
the plaintiff had not been injured ;—in short, that one of 
the essential averments of the petition was not true. In 
State v. Peterson, 39 S. W. Rep. [Mo.], 453, which was an 
action upon an official bond, the court, speaking by Mac- 
farlane, J., said: “In cages in which non-payment is a 
material fact necessary to constitute plaintiff’s cause of 
action, it must be alleged in the petition and proved as a 
part of plaintifi’s case, and defendant can controvert it, 
under a general denial, by proof that payment was made.” 

Other cases to the same effect are Wheeler & Wilson 
Mfg. Co.v. Tinsley, 75 Mo., 458, and Knapp »v. Roche, 94 N. 
Y., 329. The case of Hudelson v. First Nat. Bank, supra, 
does not at all support the position for which the plaintiff 
contends. It merely decides that, in an action by a mort- 
gagee for possession of mortgaged chattels, an allegation 
of non-payment of the mortgage debt is indispensable. The 
legal effect of a general denial was not determined, nor 
was there any occasion to consider the question, as the 
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statute declares the effect of such a denial in actions of 
replevin. 

The judgment heretofore rendered in this court is set 
aside, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Lusetta J. SOT ET AL., APPELLEES, V. LEWIS C. ANDERSON, 
APPELLANT, AND JOHN H. SOLT PT AL., APPELLEES.* 


FILED JUNE 19, 1901. No. 9,457. 


1. Petition Sufficient. Petition examined, and held to state facts 
sufficient to constitute a cause of action. 


i] 


. Review of Error Upon Appeal. On appeal to this court of an 
action in equity tried in the district court, alleged errors in 
the admission and rejection of evidence by the trial court 
can not be reviewed. The correctness of the judgment or 
decree appealed from will be determined from the record as 
presented by the appeal. 


3. Allegation of Fact in Reply Denied by Code. An allegation of 
fact in a reply is taken as denied by force of the Civil Code; 
avd when the allegation is not admitted and no proof in rela- 
tion thereto is in the record, the fact alleged can not be said 
to exist. : 


4. Administratrix of Vendor: Her Rieut To ProstcutTe. The admin- 
istratrix of a deceased vendor to a contract for the sale of 
real estate is authorized by the provisions of section 323 e¢ seq., 
chapter 23, Compiled Statutes, 1899, to proseeute an action 
against a vendee for specifi¢ performance of the contract and 
obtain authority to execute according to the terms of such 
contract a conveyance of the premises of the deceased vendor. 


5, Evidence: Finpinc or Trrat Court. Evidence examined, and held 
to support the findings of the trial court, on the questions of 
fact put in issue by the pleadings. 


APprAL from the district court for Hamilton county. 
Heard below before SepGwicK, J. Affirmed. 


Stark & Day, for appellant. 


Hainer & Smith and D. A. Scovill, contra, 
" SSS SS eee 
*Rehearing allowed. 
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HOLCOMB, J. 


Defendant Anderson appeals from a judgment adverse 
to him, rendered in the district court, wherein he was ad- 
judged to pay the plaintiff the sum of $1,093, balance 
found due on a contract for the sale of real estate. The 
action was in its nature for the specific performance of 
an agreement fur the sale of a tract of land entered into 
by Jacob Solt in his lifetime, and his wife, the appellee, 
the then owners of the land, on the one part and the ap- 
pellant on the other. By the terms of the agreement, 
which is dated November 4, 1893, and pleaded in the peti- 
tion, Anderson, the appellant, agreed to pay Solt, the 
owner of the land, $2,500, of which $50 was paid in cash 
and the balance to be paid the 1st day of March, 1894, less 
the amount of a certain mortgage then on the place. The 
vendor was to give peaceable possession of the premises 
on or before the 1st day of March, 1894, and to let Ander- 
sou do any work he wished to do on the place in the mean-- 
time; and Anderson agreed to forfeit all improvements 
and moneys paid if he failed to fulfill his part of the con- 
tract. The petition is assailed on the ground that it fails - 
to state facts sufficient to constitute ‘a cause of action. 
The petition alleges, in substance, that the deceased Solt 
was, in his lifetime, the owner of the land, and that 
the plaintiff was his wife and the administratrix of his 
estate; the execution of the mortgage thereon and of the 
written agreement with the defendant for the sale of 
the land, which is copied in the petition; the death of the 
owner and the names of those surviving him as his heirs 
at law; the payment of the further sum of $50 on the 
contract of sale March. 6, 1894; that the deceased Solt, 
at the time of making the contract of sale, was the owner 
of the land and was ready and willing to convey the real 
estate to Anderson; that the deceased and plaintiff had 
complied with each and all the conditions in said contract 
on their part to be performed, and that since the death 
of So]t the plaintiff, both individually and as adininis- 
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tratrix, had been ready to convey the real estate to Ander- 
son upon his paying the purchase price thereof, and has 
complied with each and all the conditions on her part to 
be performed ; that Anderson had wholly failed, neglected, 
and refused to comply with his part of the contract, or to 
make any payment on the mortgage on the land or to pay 
the excess to Solt in his lifetime, or to the plaintiff as ad- 
ministratrix since his decease. She prayed for authority 
to convey the premises to Anderson, and that he be re- 
quired to comply with the contract, and in the event of 
his refusal, that the plaintiff have judgment for the 
amount due on the contract with interest and costs. The 
objections to the petition are that it does not show that 
the deceased could convey a good title at the time he 
agreed to; that no deed was tendered on March 1, 1894, 
or at any subsequent date, nor that a state of facts ex- 
isted rendering it unnecessary or unavailing; and no al- 
legation is made that the plaintiff, as representative of 
the deceased, could convey a good title, or that she ten- 
dered a deed or demanded that Anderson comply with his 
contract. The petition, we think, states a cause of action. 
It is alleged that the plaintiff’s intestate was the owner of 
the real estate when the contract was entered into; that 
as to him and his successors and representatives, all con- 
ditions of the contract obligatory on them had been per- 
formed; that they were ready and willing at all times to 
comply with the contract and execute a conveyance, and 
that defendant’s failure, refusal and neglect to perform 
the conditions imposed on him had alone prevented the 
consummation of the contract. It may be admitted that 
‘after the decease of the owner authority to convey the 
premises in pursuance of the contract must be first ob- 
tained, of which more will be said hereafter; but defend- 
ant’s refusal to comply with the agreement leaves him 
in a condition where he can not complain, because a con- 
veyance was not made before the institution of the present 
suit. While he is in default, he can not be heard to say 
the plaintiff had not tendered him a good conveyance to 
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the premises. It was his duty to comply with the terms 
of the agreement, tender the amount owing, and upon fail- 
ure to obtain a conveyance of the land by good title, he 
would be absolved from the obligations he had assumed. 
The petition on its face discloses compliance with the 
contract on the part of the deceased and his representa- 
tives at all times, and their ability and willingness to exe- 
cute a conveyance of the land and pass a good title thereto 
upon the payment of the purchase price due under the 
agreement. The petition of the administratrix, under the 
facts pleaded, is equivalent to a vendor bringing a deed of 
conveyance into court and asking specific performance on 
the part of the vendee. The objection to the petition can 
not be upheld. The answer of the guardian ad litem of 
the minor heirs of the deceased is substantially the same 
as is the petition of the plaintiff and presents no different 
question as to its sufficiency. 

Some attention is given by appellant’s counsel, in his 
brief, to a discussion of alleged errors in the rulings of 
the trial court on the admission and rejection of evidence. 
The errors complained of can be reviewed properly only by 
proceeding inerror. This being an appeal, we are to pass 
on the record as presented to us and therefrom determine 
the correctness of the judgment rendered in the trial court. 
We can not review the case on alleged errors in the ad- 
mission and rejection of evidence when brought here on 
appeal. Je Poel v. Shutt, 57 Nebr., 592; Zimmerman v. 
Zimmerman, 59 Nebr., 80; Orr v. Bailey, 59 Nebr., 128. 

_ It is also argued that the agreement to sell, being un- 

acknowledged by the husband and wife and the land be- 
ing a homestead, the contract is absolutely void and unen- 
forceable. Whether the land is or was the homestead of 
the vendor we are unable to determine from the record 
before us, and are, therefore, precluded from considering 
the proposition thus advanced. 

The reply alleges that it was the homestead of the ven- 
dor, but this, by force of the statute, is denied and there 
is uo proof whatever-on the subject. The allegation being 
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denied by operation of the Code as to the effect of a plead- 
ing in reply, and it nowhere being admitted that the allega- 
tion is true, the parties are in the same position as if a 
pleading to the reply were permissible in which the de- 
fendant. denied the allegation of the reply alleging the 
land was a homestead, and there being in the recc:rd no 
evidence touching that issue. It can not, therefore, be 
said, from an inspection of the pleadings and the evidence, 
that the land in controversy was the homestead of the 
vendors. 

It is-further contended that the plaintiff being without 
authority to execute a conveyance of the real estate at the 
time the suit was instituted, she has no cause of action 
against the defendant, and the action, for that reason, 
must fail. The argument is based upon the proposition 
that no authority is given by statute for an administrator 
of a deceased vendor to bring and prosecute an action for 
specific performance by a vendee under a contract for the 
sale of real estate. Proceedings of this character are di- 
rectly authorized by the provisions of section 323 et seq., 
chapter 23, Compiled Statutes, 1899, especially sections 
335a, 385b and 335c of said chapter, being a part of the 
laws of 1889, chapter 60, entitled “An act providing for 
the conveyance of real estate by executors and adminis- 
trators in certain cases.” The administratrix, under the 
authority thus given, is authorized to institute an action 
to compel specific performance of the contract and obtain 
authority to execute a conveyance of the real estate under 
the terms of the agreement executed by her intestate dur- 
ing his lifetime. The statute has been construed with 
reference to the right of the vendee to enforce specific 
performance after the death of the vendor, aud the same 
reason for a similar construction in the case of a deceased 
vendor exists and a like construction will be given in the 
case at bar. In re Reed, 19 Nebr., 397, 401, and citations 
therein made. 

By the afswer the defendant interposed as a defense 
the plea that there were certain apparent liens on the land 
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which prevented the conveyance of a good title, and that 
the administratrix had abandoned the contract and com- 
mitted waste on the real estate materially diminishing its 
value. On these issues, under the evidence, the court 
found against the defendant, and its findings are, we 
think, supported by the evidence. While there may have 
been apparent liens, the evidence failed to show any actual 
present lien for any sum or sums whatever. They were 
either dormant or for other reasons were shown to be of 
no validity as against the property described in the con- 
tract. On the question of the alleged abandonment of the 
contract by the plaintiff, and of waste committed on the 
premises, the evidence being conflicting, the court’s con- 
clusions and the judgment rendered thereon, under well 
settled rules for reviewing its proceedings on appeal, 
ought not to be disturbed. 

In the reply brief the appellant urges that in any event, 
in addition to the amount of the face of the mortgage be- 
ing deducted from the purchase price named in the agree- 
ment, there should be further deductions made for taxes 
accrued and interest accumulated. We do not find in the 
record any evidence of any taxes which were a lien on the 
land at the time the purchase price should have been paid 
or accumulated interest due at such time. We are of the 
opinion that the respective rights of the parties under 
the agreement to sell should be fixed and determined as 
of the time when by its terms the vendee was to make final 
payment of the sum due in excess of the mortgage on the 
land, and the vendor convey the land and surrender to the 
purchaser the peaceable possession thereof. So far as the 
record discloses this would be the total amount agreed 
upon as the purchase price, less the $100 paid by the ven- 
dee and the face of the mortgage, which sums appear to 
have been deducted by the trial court in its findings of the 
amount then due the plaintiff and for which judgment 
was rendered. 

From what has been said it follows that the judgment 
appealed from is in conformity with: law and equity, sup- 
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ported by the evidence, and should be affirmed, which is 
accordingly done. 
: AFFIRMED, 


Mary LAMMERS, EXECUTRIX, V. JOSErH BOEHMER, 
Finep JUNE 19, 1901. No. 10,009. 


Jury Judge of Weight of Evidence. The weight to be attached to 
the testimony of different witnesses is peculiarly and especially 
a question for the jury. They are the triers of fact, and their 
judgment, based on the consideration and weighing of conflict- 
ing evidence, should not be overturned, unless it can be said 
the verdict is clearly wrong and under no rational view of the 
case can the conclusion reached be justified. 


Error from the district court for Cedar county. Tried 
below before Evans, J. Affirmed. 


Homer A. Miller, Elberti Ready and James C. Robinson, 
for plaintiff in error. 


Miller & Ready: This action was originally brought by 
John Lammers, deceased. It is admitted by defendant 
that he bought a tract of land of said John Lammers in 
the year 1886, and that he paid for it by giving notes in 
the sum of $2,200; but that, instead of giving three notes, 
as was contended by Lammers, he gave one for $1,000 and 
one for $1,200, at nine per cent., due March, 1891. Boeh- 
mer claims to have paid the interest on these notes, as 
it came due, to 1891, inclusive; and that he then paid 
the plaintiff’s son and agent, Anton K. Lammers, $600 to 
apply on the principal, taking up the original and giving 
for the remainder thereof two notes for $800 each, at nine 
per cent., due in one and two years respectively. It is ad- 
mitted that in October, 1891, Boelimer purchased of Lam-,_, 
mers a car-load of cattle, giving therefor his note for $690, 
with interest at seven per cent., which payor contends 
was to run six months and the payee contends was to run 
till the July, next following. Boehmer further contends 
that in March, 1892, he paid Lammers $1,798.13, to liqui- 
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date the two $800 notes; the remainder to be applied upon 
the $690 note, leaving a remainder of $668 still due 
thereon. He says that he gave the $600 in part payment 
of the $690 note. He testifies further that, in July follow- 
ing, he sold a car-load of hogs for $640, took up the $600 — 
note, paid the $68 and with the remaining cash made 
some purchases of the plaintiff. He says a portion of the- 
hogs sold belonged to the plaintiff. Defendant’s state- 
ment, in the form of an account, would be as follows: 


Balance due on steer note of $690.............0000- $68 
Interest on SAME 1... .- eee cee eee cee 2 
Account for pipe and twine (maximum) ......... 80 
Note sued on in this action ............ 00.0 e eee, 600 
Interest on same at nine per cent. for four months... 18 
Plaintiff's part of hog check ......-........eeuee 84 

$852 
Amount of hog check ......... 0... eee eee ee eee $721 
Balance, for which note was given................. 128 

$852 


The plaintiff contends that in July, 1892, there was 
clue and unpaid on the $690 note the sum of $726, and the 
plaintiff admits that at the time the defendant sold the 
car-load of hogs in July, for which he claimed to have 
received $640, he paid to the said John Lammers the 
sum of $606 to apply upon the $690 note, and that he gave 
his note for the sum of $120 for the balance due upon the 
$690 note, and that no sum of money whatever was paid 
upon the note in suit, and in fact the same was not due. 

The defendant admits that, in case he is mistaken in say- 
ing that he paid $600 on the principal of the land notes 
in March, 1891 to Anton K. Lammers, then the note in 
suit has never been paid. This is the vital question in 
this case, and the key to the whole situation. Upon this 
the defendant is bound to establish his claim by a pre- 
ponderance of the testimony; and in this he has signally 
failed. : 
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Wilbur I. Bryant, Lorenzo W. Billingsley, Robert J. 
Green and Richard H. Hagelin, contra. 


HouLcoms, J. 


It is contended by the plaintiff in error, plaintiff be- 
low, that the verdict of the jury and the judgment ren- 
dered thereon should be vacated and reversed because not 
supported by the evidence and as being contrary to the 
third instruction of the court, wherein the jury were in- 
structed that if the evidence were evenly balanced or pre- 
ponderated in favor of the plaintiff, a verdict should be 
returned for the plaintiff, and against the defendant for 
the amount of the note sued on with interest. The action 
was based on a promissory note of the defendant, the exe- 
cution of which was admitted and payment pleaded as a 
defense. The issue was fairly submitted, and the only 
question presented to us is whether, under the evidence, 
the verdict ought to have been sustained or set aside by 
the trial court as unsupported by the evidence and con- 
trary to the instruction referred to. The principal sum 
in controversy was $000. The alleged payment was vig- 
orously denied. The evidence on each side was of a most 
positive character and in flat contradiction. The con- 
flicting testimony can not, as we view the record, be recon- 
ciled on the theory that some of the parties were mistaken. 
The defendant was the principal witness in his own behalf 
and swore positively as to the alleged payment, giving with 
iuch detail the circumstances regarding the transactions 
related thereto and connected therewith. The plaintiff 
and his son were equally positive as to plaintiff’s conten- 
tion that the payment pleaded had never been made, and 
testified to facts and circumstances surrounding the trans- 
actions between the parties corroborative of their view of 
the case. There are circumstances shown in evidence 
which must be taken as true lending plausibility and rea- 
sonableness to claims of each of the parties. Are we justi- 
fied, under such circumstances and in view of such a rec- 

15 


162 - NEBRASKA REPORTS. [ Vou. 62 


Lammers v. Boehmer. 


ord, in saying the verdict was wrong and can not stand? 
After a careful consideration of the evidence as presented 
by the bill of exceptions, we are of the opinion that the 
verdict should not be disturbed. It is not the number of 
witnesses on a side which determines the preponderance 
of the evidence. The weight to be accorded to the evidence 
of different witnesses is peculiarly and especially a ques- 
tion for the jury. They are the triers of fact, and their 
judgment, based on the consideration and weighing of 
conflicting evidence, should not be overturned, unless it 
can be said the verdict is clearly wrong and under no 
rational view of the case can the conclusion reached be 
justified. 

A brief reference to the conflicting evidence in the case 
would probably subject our views of the case to miscon- 
struction, and an exhaustive consideration and analysis 
is prohibited for want of time, nor do we think any useful 
purpose would be subserved by so doing. The trial judge, 
who with the jury heard the testimony of the different 
witnesses, has refused to set aside the verdict as being 
contrary to and not supported by the evidence. In the 
exercise of his deliberate Judgment on the sufficiency ef 
the evidence, which it is presumed he exercised in passing 
on the neotion for a new trial, the ruling made is entitled 
to consideration from a reviewing court, and will not be 
interfered with unless clearly wrong. Central City Bank 
v. Rice, 44 Nebr., 594. In Risse v. Gasch, 43 Nebr., 287, 
it is held that this court is not vested with authority to 
set aside the verdict of a jury, having for its support suffi- 
cient competent evidence, even though this court may be 
of the opinion that had it been the triers of the case it 
would have reached a different conclusion. In Fremont, 
EB. & M. V. R. Co. v. French, 48 Nebr., 638, the third para- 
graph of the syllabus states: “The credibility of witnesses 
is for the jury, and this court can not say that the finding 
of a jury is not supported by sufficient evidence because 
a greater number of witnesses testified against the finding 
than testified in its favor.” The authorities are uniform 
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and numerous to the effect that when the evidence is con- 
flicting and there is sufficient to support the finding made 
by the jury this court. will not assume to usurp the pro- 
vince of the jury by passing upon the credibility of the 
witnesses and weighing the conflicting testimony intro- 
duced on the trial of the case. 

For the reasons stated the judgment of the trial court 
rendered on the verdict should be permitted to stand un- 
disturbed, and is accordingly - 

AFFIRMED. 


PAUL H. MARLEY, APPELLANT, V. HENRY STURKERT ET AL., 
: APPELLEES. 
FILED JUNE 19, 1901. No. 10,025. 


United States Homestead: MortTGacre BEFORE FINAL Proor No Lien, 
WHERE PrRooF JS MADE By Heirs. A homestead claimant, after 
making a homestead entry and occupying public land under the 
United States homestead laws, executed a mortgage on the land 
thus occupied, and, before full compliance with the law entitling 
him to make final proof and obtain title thereto, died. Held, As 
against his heirs at law who perfected the enf’y, made the 
required fi:.al proof of settlement and cultivation and obtained 
from the government title to such land, that the mortgage 
was ineficctual to create any valid lien thereon. 


APPEAL from the district court for Custer county. Heard 
below before SULLIVAN, J. Affirmed. 


C. L. Gutterson, for appellant. 
James B. Smith and James Leavitt, contra. 


HoLcoms, J. 


To a petition in equity for the foreclosure of an alleged 
lien of a mortgage on real estate a demurrer was inter- 
posed and sustained. The correctness of the ruling on the 
demurrer is challenged. 

The sole and only question raised by the demurrer is 
the validity of the lien claimed by virtue of the mortgage 
on the real estate described therein. The petition dis- 
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closes that the mortgage was executed by a homestead 
claimant after entry made under the United States public 
land laws relating to the acquisition of title to government 
lands as a homestead of the entryman. It is alleged that 
the mortgagor was occupying the land under a govern- 
ment homestead entry at the time of the execution of the 
mortgage; that the mortgage was given to secure a loan 
for money advanced to make improvements on the land 
and for necessary living expenses of the claimant while 
so residing on his homestead; that he died December 16th, 
1896, and that his heirs at law, naming them, on February 
15, 1897, made final proof on the land as the heirs at law 
of the deceased entryman, and now claim the land and in- 
terest therein as the heirs of the deceased. It is not stated 
in the petition for what length of time the deceased had 
resided on and improved the land prior to his death, or 
other facts from which it could be inferred that at the time - 
of his death he had complied with all the requirements of 
the homestead act and become entitled thereby to make 
final proof and receive a final certificate and patent there- 
for from the United States government. From what is 
stated in the petition we must conclude that at the time 
of his death the homestead entryman had not fully com- 
plied with all the laws relating to his homestead, and was 
not, therefore, at that time, entitled to make final proof 
and receive the evidence of his title thus acquired. By 
section 2291 of the Revised Statutes of the United States 
it is provided, among other things, that no certificate or 
patent shall issue until the expiration of five years from 
the date of entry, and that if at the expiration of said time, 
or at any time within two years thereafter, the person mak- 
ing such entry, or, if he be dead, his heirs or devisees, 
prove by two credible witnesses that he, she or they have 
resided upon or cultivated the same for the term of five 
years immediately succeeding the time of filing the affi- 
davit, he, she or they, if at that time citizens of the United 
States, shall be entitled to a patent as in other cases pro- 
vided by law. 
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It is not here necessary to consider the effect of the 
mortgage on the land had the mortgagor, in his lifetime, 
fully complied with the law relating to his entry, made 
proof thereof and had become invested with the equitable 
or legal title thereto. At the time of the mortgage he had 
only an inchoate right thereto. This right was never per- 
fected into either a legal or equitable title. Neither at the 
time nor afterward did the mortgagor acquire any title in 
the real estate which he could incumber by the mortgage 
he executed thereon. By the provisions of the section, a 
part of which is quoted, title to the land after his death 
and when residence or cultivation was shown for five years 
was perfected in his heirs at law. They, upon making 
' proof of the necessary acts in complying with the law gov- 
erning homestead entries on public lands, did not receive 
the land from or through their ancestor, the original entry- 
man, but direct from the government, which, upon the issu- 
ance of the patent, possessed them with the full and com- 
plete legal and equitable title free from any lien sought to 
be created thereon by the entryman in his lifetime. The 
mortgage is entirely ineffectual to constitute a lien as 
against those who under the public land laws had fulfilled 
the requirements of the law as to the entry of a deceased 
homestead claimant and obtained a patent to the land 
included and covered by such entry. Cheney v. White, 5 
Nebr., 261; Webster v. Bowman, 25 Fed. Rep., 889; Rogers 
v. Clemmans, 26 Kan., 522; Schoolfield v. Houle, 18 Colo., 
394. 

The demurrer to the petition was rightly sustained. 


AFFIRMED. 
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HURbarRD SAVARY V. STATE OF NEBRASKA. 
FILED JUNE 19, 1901. No. 11,866. 


Tender of Proof. In a criminal trial, as well as civil, when to a 
question in direct examination an objection is interposed by 
the adverse party and sustained, in order to present the ruling 
to this court for review, there must be an offer of proof of 
the facts sought to be put in evidence by the question to which 
the answer was excluded. 


. Expert Witness: Exnipirs. When physicians called as experts in 


a criminal trial for murder, in testifying to the manner and 
cause of death, refer to and use the skull of the deceased and 
a photograph thereof in explanation and as a part of their 
testimony, it is not erroneous to admit the exhibits as evidence 
in the case. 


. Instruction Defining Murder in First Degree Not Erroneous. In- 


structions copied in the opinion defining murder in the first 
degree examined, and held, the giving of the same was not 
erroneous, 


. Not Error to Refer Jury to Instruction Formerly Given. When a 


point arising in a criminal trial has been covered in an instruc- 
tion to the jury, it is not error to refer to such instruction 
as answering an inquiry submitted by the jury during their 
deliberations, in place of giving another instruction on the saine 
point, although another instruction might properly have been 
given. 


. All Phases of the Case Need Not Be Embodied in One Instruction. 


It is not required that all phases of the case be covered by 
one instruction. An instruction referring only to murder in 
the first degree may be given without objection when other 
instructions properly advise the jury as to the lesser degrees 
of the crime charged in the information and also whe defense 
interposed by the plea of not guilty. 


. Instruction on Reasonable Doubt Held Not Erroneous. An in- 


struction on the subject of reasonable doubt in which the jury 
were told, “You are not at liberty to disbelieve as jurors, 
if from the evidence you believe as men; your oath imposes 
on you no obligation to doubt where no doubt would exist if no 
oath had been administered,” held not erroneous. 


. Instruction of General Application Not Erroneous. An instruction 


of general application regarding the credibility of witnesses, 
otherwise proper and correct, is not open to objection because 
the defendant who testified in his own behalf was the only 
witness having a direct legal interest in the result of the trial. 
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8. Word “Impartial”? Does Not Render Instruction Erroneous. ‘The 
use of the word “impartial” in an instruction when applied to 
the consideration of the evidence by the jury does not render 
the instruction erroneous. 


9. Instruction Properly Refused. An instruction, the substance of 
which is copied in the opinion, requested by the defendant, held 
properly refused. 


10. Murder: TRRESISTIRLE Passion: Coouine Time. When one theory 
of the defense is that the homicide was committed under the 
impulse of irresistible passion provoked by the deceased, the 
true inquiry is whether the suspension of reason, if shown to 
exist, arising from sudden passion, continued from the time of 
provocation till the instant of the act producing death took 
place; and if from any circumstance shown in evidence it ap- 
pears that the party reflected and deliberated, or if in legal 
presumption there was time or opportunity for cooling, the 
provocation can not be considered by the jury in arriving at a 
verdict. 


- 11. Evidence: Murprer IN First DEGREE. Evidence examined, and held 
sufficient to support a verdict of murder in the first degree. 


12. Statement of Juror Impeaching Verdict: STATEMENT By THIRD 
Party: HEArsay. Statements of a juror after trial as to the 
manner of arriving at a verdict, during the deliberations of the 
jury can not be testified to by others for the purpose of vitiat- 
ing the verdict. Such testimony is incompetent as hearsay. 


13. : Unsworn STATEMENT INSUFFICIENT TO IMPEACH. A state- 
ment made by a juror after trial, and when not under oath, 
tending to impeach his verdict is insufficient to rebut and over- 
come the presumption arising from the record that the verdict 
returned under oath and assented to by the jury was the result 


of the deliberation of the jury on the evidence in the case. 


14. Impeachment of Verdict by Juror. A juror can not be heard to 
impeach a verdict by him returned as to any matter essentially 
inhering in. such verdict. 


Error from the district court for Richardson county. 
Tried below before STULL, J. Affirmed. 


Clarence Gillespie and Hdwin Falloon, for plaintiff in 
error. 


Frank N. Prout, Attorney’ General, and Norris Brown, 
Deputy, for the state. 
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Houcomn, J. 


The defendant, plaintiff in error, was informed against, 
tried, and by a jury found guilty of murder in the first 
degree, the penalty being fixed at life imprisonment. Sen- 
‘tence having been duly pronounced on the verdict, the 
cause is by proceeding in error brought to this court for 
review. The errors assigned and argued as grounds for a 
reversal of the judgment of the trial court may, for con- 
venience, be grouped and considered in the following or- 
der: 1. Errors in the admission and rejection of evidence. 
2. Errors in the instructions to the jury given and refused. 
3. The evidence does not sustain the verdict. 4. Miscon- 
duct of the jury during their deliberations in arriving at 
a verdict. , 

As to the first of the grounds mentioned, complaint is 
made because the court, during the examination in chief 
of the defendant, who was a witness in his own behalf, 
sustained an objection interposed by the state to a question 
by which he was asked the reason why he struck the de- 
ceased at the time of the homicide. As no offer was mate 
as to what the witness would testify in answer to the ques- 
tion, we are unable to say there is prejudicial error in the 
ruling complained of. The rule is, and it is applicable 
alike to criminal and civil trials, that when to a question 
in direct examination objection is interposed by the ad- 
verse party and sustained, in order to present the ruling 
to this court for review, there must be an offer of proof 
of the facts sought to be put in evidence by the question 
to which the answer was excluded. Ford v. State, 46 Nebr., 
390, 394; Mathews v. State, 19 Nebr., 330, 338; Denise v. 
City of Omaha, 49 Nebr., 750; Murry v. Hennessey, 48 
Nebr., 608, 613; Smith v. Hitchcock, 38 Nebr., 104, 110; 
German Ins. Co. v. Hyman, 34 Nebr., 704, 709. ‘ 

Complaint is also made because, over the objection of the 
defendant, the trial court admitted in evidence as exhibits 
the skull of the deceased and’ a photograph thereof. An 
examination of the records discloses that these exhibits 
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were referred to and made use of by the physicians testify- 
ing in the case as to the manner and cause of death, and 
were in fact a part of the evidence of these witnesses 
proper and necessary to an intelligent understanding of 
the testimony relating to and bearing on the subject con- 
cerning which the witnesses as experts were called to tes- 
tify. We find no valid objection to the introduction of the 
exhibits as evidence in connection with the physicians’ 
testimony as to the manner and cause of death, and regard 
them as entirely competent in establishing a material ele- 
. ment in the state’s case, viz., that the blow delivered by 
the defendant to the deceased was the direct and proximate 
cause of his death. Counsel has cited no authority holding 
the evidence inadmissible, nor is it believed that any can 
be found. 

“With searcely an exception, all the instructions given 
the jury at the request of the state are excepted to, and 
the giving of each is assigned as sufficient reason for the 
reversal of the judgment. All instructions were given 
either at the request of the prosecution or the defense, and 
we think, upon the whole, covered the issues raised in the 
case in a very satisfactory manner and fairly submitted 
the law applicable to the evidence, for the guidance of the 
jury in their deliberations. 

Instructions 1 and 2, requested by the state and given, 
are vigorously assailed as an incorrect expression of the 
law defining murder in the first degree. They are as fol- 
lows: 

“1. To constitute murder in the first degree there 
must have been an unlawful killing done, purposely, and 
with deliberate and premeditated malice. Ifa person has 
actually formed the purpose maliciously to kill, and has 
deliberated and premeditated upon it before he performs 
the act, and then performs it, he is guilty of murder in the 
first degree, however short the time may have been be- 
tween the purpose and its execution. It is not time that 
constitutes the distinctive difference between murder in 
the first degree and murder in the second degree; an un- 
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lawful killing, with malice, deliberation and premedita- 
tion constitutes the crime of murder in the first degree. 
It matters not how short the time, if the party has turned 
it over in his mind, and weighed and deliberated upon it. 

“2. The jury are instructed that while the law requires 
in order to constitute murder of the first degree, that the 
killing shall be willful, deliberate and premeditated, still, 
it does not require that the willful intent, premeditation 
or deliberation, shall exist for any length of time before 
the crime is committed; it is sufficient if there was a design 
and determination to kill distinctly formed in the mind 
at any moment before or at the time the blow is struck; 
and in this case, if the jury believe from the evidence, be- 
yond a reasonable doubt, that the defendant feloniously 
struck and killed the deceased, as charged in the informa- 
tion, and that before or at the time the blow was struck 
the defendant had formed in his mind a willful, deliberate 
and premeditated design or purpose to take the life of the 
deceased, and that the blow was struck in furtherance of 
that design or purpose and without any justifiable cause 
or legal excuse therefor, as explained in these instructions, 
the jury should find the defendant guilty of murder in the 
first degree.” 

It is argued that the instructions fail to distinguish be- 
tween murder in the first and second degree and eliminate 
the elements of premeditation and deliberation. We are 
unable to so conclude. The instructions are substantially 
the same as those given in Carleton v. State, 43 Nebr., 373, 
which were approved in an opinion of the court by IrvINE, 
C. In the first it is said, it is true, that “It is not time that 
constitutes the distinction between murder in the first and 
second degree.” It is earnestly insisted that time is re- 
quired for premeditation and deliberation. While this is 
true, the time required may be of the shortest possible 
duration. The time may.be so short that it is instantane- 
ous, and the design or purpose to kill may be formed upon 
premeditation and deliberation at any moment before the 
homicide is committed, and this is the substance of the © 
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instructions complained of. Whether the defendant had 
sufficient time to premeditate and deliberate, and whether 
he in fact did so, was a question for the jury as triers of 
fact under proper instructions from the court. [rom an 
examination of both instructions it can not be said that 
the purpose to kill could be formed, reflected upon and 
turned over in the mind and the act committed at one and — 
the same time. To constitute the crime vf murder in the 
highest degree there must be a reflection, a turning over in 
the mind, a weighing and consideration of the act and the 
purpose formed to do it before its actual commission. The 
instruction could perhaps be improved and save criticism 
by the most exacting, by the use of language entirely free 
from ambiguity, fixing the time for premeditation and de- 
liberation, even though instantaneous it may be, before 
the actual commission of the act on which the charge of 
the crime is based. In the first paragraph it is stated, in 
a manner leaving no room for doubt or uncertainty, that 
premeditation and deliberation must precede the act re- 
sulting in death; that if the party has turned the question 
over in his mind, weighed and deliberated upon it, it mat- 
ters not how short the time. he correctness of the in- 
struction as a legal proposition can not be questioned. In_ 
the second the jury are told that if before or at the time 
the blow was struck the defendant had formed in his mind 
a willful, deliberate and premeditated design or purpose 
to take the life of the deceased, and that the blow was 
struck in furtherance of that design, without any justifia- 
ble cause or legal excuse, his guilt of the highest degree 
of the crime charged would be established. It can hardly 
be argued, by any logical process of reasoning, that under 
this instruction a verdict of guilty of murder in the first 
degree would be justified upon the theory that the pre- 
meditation and deliberation required to be shown and the 
act of killing may take place simultaneously. Clearly, de- 
liberate and premeditated malice must be found to exist 
before the blow was struck resulting in death. 

In 1 Wharton, Criminal Law [10th ed.], section 380, it 
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is stated: “It is not necessary, however, that this intention 
should have been conceived for any particular period of 
time. [Citing a long list of authorities.] It is as much 
premeditation if it entered the mind of the guilty agent a 
moment before the act, as if it entered ten years before ;’— 
citing other cases. In Haunstine v. State, 31 Nebr., 112, it 
is held in the third paragraph of the syllabus: “To war- 
rant a conviction of murder in the first degree it is not 
necessary that the evidence show that the accused deliber- 
ated over the matter and formed the purpose to kill, for 
weeks, days, or hours before committing the crime. The 
law fixes no particular length of time for premeditation 
and deliberation as the criterion to distinguish murder in 
the first from the lower degree thereof, but leaves each case 
to be determined from the circumstances surrounding it.” 
In paragraph sixteen of the syllabus in Carleton v. State, 
supra, the law is thus stated: “Where a person has actu- 
ally formed the purpose maliciously to kill another, and 
has deliberated and premeditated upon it before commit- 
ting the offense, this constitutes murder in the first de- 
gree. The length of time that intervenes between the time 
such purpose is formed and its execution is not material.” 
Says MAXWELL, J., in Milton v. State, 6 Nebr., 136, 143: 
“Where a person has actually formed the purpose mali- 
ciously to kill another, and has deliberated and premedi- 
tated upon it before committing the offense, the length of 
time that intervenes between the time such purpose is 
formed and its execution is not material, as it is the forma- 
tion of such purpose after deliberation and premeditation, 
and carrying the same into execution, that constitutes the 
crime of murder in the first degree.” See, also, People v. 
Williams, 438 Cal., 344. 

During the deliberations of the jury they returned into 
court and inquired as to “What constitutes a premeditated 
act and wliat length of time it would require a person to 
premeditate committing a deadly assault upon: another 
person, and whether it is possible for a person to, in an in- 
stant either pick up a club and injure a person or use a 
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revolver in a moment whether it would be premeditated or 
not?” Without giving a new instruction the court in- | 
structed the jury that they would find the question an- 
swered in instruction No. 2 given at the instance of the 
prosecution. This is assigned as error. Having instructed 
the jury on the point raised by the inquiry, we observe no 
imperative reason for again instructing them on the same 
subject. While another instruction might properly have 
been given in relation to the same question, and in answer 
to the inquiry by the jury, the failure to do so, an instruc- 
tion already having been given, is not prejudicially er- 
roneous. 

In the third instruction the Jury were told that if they 
found, beyond a reasonable doubt, from the evidence, all 
the elements constituting murder in the first degree, to 
render verdict of guilty accordingly. Complaint is made 
because nothing is said in the instruction of the lesser de- 
eree, or justifiable homicide on the ground of self-defense. 
But these subjects were fully covered by other instruc- 
tions, and it was proper to, direct a verlict of guilty of 
_ murder in the first degree, if the facts, when found, war- 
ranted such a verdict. 

An instruction is complained of in which the jury were 
told “You are not at liberty to disbelieve as jurors, if from 
the evidence you believe as men; your oath imposes on you 
no obligation to doubt where no doubt would exist if no 
oath had been administered.”* The writer does not re- 
gard the instruction entirely free from merited criticism, 
but it having for a long period of time been sanctioned by 
repeated decisions of this court, we do not feel justified 
in judicially condemning it. Leisenberg v. State, 60 
Nebr., 628, 630. 

Instruction No. 10 was of general application, and 
stated the law as to the credibility of witnesses. Exception 
is taken on the theory that the defendant being the only 
interested witness in the result of the case, the instruction 
must be taken as directly referring to and designating 

#Willis v. Stule, 43 Nebr., 102; Barney v. State, 49 Nebr., 515. 
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him. We do not so regard it. The instruction was one of 
approved form and applied to all witnesses in the case. 
The mere fact that the defendant was a witness in his own 
behalf and had a greater and more direct interest in the 
result, did not render the instruction erroneous, if other- 
wise it was a correct expression of the law, as we hold it is. 
A cautionary instruction referring directly to the defend- 
ant’s interest in the result of the trial as affecting his 
credibility and the weight to be given to his testimony 
would have been altogether proper. 

Complaint is also made because in an instruction defin- 
ing a reasonable doubt it is said: “If, after a careful and 
impartial consideration of all the evidence, the jury have 
an abiding conviction of the guilt of the accused and are 
fully satisfied of the truth of the charge, then the jury are 
satisfied beyond a reasonable doubt.” It is insisted that 
the use of the word “impartial” renders the instruction 
erroneous. The objection is hypercritical. The use of the 
word in the connection in which it is used conveys the 
idea that the jury are to act impartially with no precon- 
ceived opinion or desire to find the question of fact sub- 
mitted to them in favor of or against the accused. That 
they are to act disinterestedly, and candidly, fairly and 
dispassionately investigate and consider all the evidence 
before them, giving to each part such weight as it is fairly 
entitled to, and render such a verdict as the conclusions 
thus reached will justify. 

The other exceptions taken to the instructions given at 
the request of the prosecution have been considered, are 
not well taken and will not be further noticed. 

Most, if not all the instructions thus given have hereto- 
fore been before the court for consideration and have 
been approved as a correct statement of the law applicable 
to trials where the charge, as in the case at bar, is the un- 
lawful killing of another in such a manner as to constitute 
murder in the first degree. 

Counsel for the defendant requested twenty-three in- 
structions to the jury, all of which were given except six. 
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Error is sought to be predicated on the ruling of the court 
in refusing to give those requested and refused.. The sub- 
stance of one of the instructions refused is as follows: 
That when anger is shown to have existed between the 
parties to the killing, before there could be deliberation 
and premeditation growing out of the killing, the slayer 
should have had time for his passion to cool and to de- 
liberate in his rational moments over his trouble before he 
could be convicted of murder in the first degree, if he sub- 
sequently slew the party with whom he had the trouble; 
and if you find from the evidence that prior to the killing, 
the deceased and the defendant had some difficulty, then, 
before the jury could find any deliberation or premedita- 
tion, they (the prosecution) must prove some act of hos- 
tility, either committed or threatened, by the defendant 
toward the deceased before they (the jury) could find that 
the act committed, by which the deceased lost his life, was 
committed with deliberation and premeditation. The in- 
struction is an incorrect statement of the law. We know 
of no rule of law that requires proof of some act of hos- 
tility, committed or threatened, as an evidence that irre- 
sistible passion has subsided and reason resumed her sway. 
It may well be doubted whether the evidence on this point 
is sufficient to submit to the jury the question of whether 
the defendant acted under the impulse of passion suddenly 
aroused which clouded the reason and prevented rational 
action ; but if so, the only questions were whether there ex- 
isted reasonable and adequate provocation to excite the 
passion of the defendant and obscure and disturb his power 
of reasoning to the extent that he acted rashly and from 
passion, without due deliberation and_ reflection, rather 
than from judgment; and secondly, whether, under all the 
facts and circumstances as disclosed by the evidence, a 
reasonable time had elapsed from the time of the provoca- 
tion to the instant of the killing for the passion to subside 
and reason resume control of the mind. The true inquiry 
appears to be whether the suspension of reason, if shown 
to exist, arising from sudden passion, continued from the 
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time of provocation till the very instant of the act pro- 
ducing death took place, and if, from any circumstances 
whatever shown in evidence, it appears that the party re- 
flected and deliberated, or if in legal presumption there 
was time or opportunity for cooling, the provocation can 
not be considered by the jury in arriving at their verdict. 
State v. Shelledy, 8 Ia., 477; May v. People, 8 Colo., 210; 
Maher v. People, 10 Mich., 212, 222. In the case at bar, 
an instruction on the subject was given at the request of 
the defendant which substantially covered the proposition 
contained in the instruction refused. The instruction is 
as follows: “This court instructs this jury that under this 
information you can; and the court instructs you that it 
is your duty to find this defendant guilty of manslaughter 
if you believe from the evidence before you beyoud a rea- 
sonable doubt the the fatal blow was struck unlawfully, 
but without malice and while the defendant was under the 
influence of passion and in the heat of blood produced by 
an adequate and reasonable provocation and before a rea- 
sonable time had elapsed for the blood to cool and reason 
to control. But if on the other hand you have any reason- 
able doubt of the guilt of this defendant it is your duty to 
find him not guilty.” 

The other instructions requested by defendant and re- 
fused are either incorrect expressions of law or the sub- 
stance of the instruction refused had been covered and 
included in one already given, and no error was committed 
in the refusal to give them. , 

The evidence, it is contended, is insufficient to support 
a verdict of murder in the first degree. The homicide oc- 
curred at a railroad grading camp where deceased, de- 
fendant, and several others were engaged in the work of 
grading. On the evening preceding the tragedy the de- 
fendant and some others visited a neighboring village and 
procured intoxicating liquor, which was brought back to 
the camp late at night. On the next morning, Sunday, 
different ones were engaged in card playing, out of which 
erew quarreling that finally broke up the game. The de- 
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ceased seemed to have been the disturbing element. He 
was unpopular at the camp and accused almost all the 
others of “having it in for him,” as he expressed himself. 
It was this sort of petty quarreling that appears to have 
interfered with the card playing. A short time before the 
homicide the deceased was in a tent with the defendant, 
occupied by them jointly, when the deceased upbraided 
the defendant for breaking up the game of cards, and as- 
serted that he was one of several who were trying to im- 
pose upon the deceased and were not treating hin right. 
The defendant denied that he was unfriendly to the de- 
ceased, and contended that the card game was ended to 
prevent quarreling. <A third party, hearing the talk, came 
to the door of the tent and urged that the loud talking be 
stopped and advised the deceased to stop quarreling with 
the other members of the camp. The deceased passed out 
of the tent and, after some words with the party who had 
thus interrupted, went to another tent where the con- 
tractor was and stated that he was not being treated right 
by the other workmen and was going to leave the camp. 
Just then the same party who had interrupted the talk be- 
tween the deceased and the defendant appeared and told 
the deceased to not be telling his troubles to the boss, but 
to come out and talk to him about them. - After some 
words, a scuffle ensued; the deceased, being struck with 
a roll of tar paper, seized a stick of wood as if to strike 
the other party, when a third party named Shumate seized 
the other end of the stick, saying, “You sha’n’t hit 
nobody with that club.” While deceased and Shumate 
were struggling over the stick of wood the defendant came 
rapidly up to where they were, having on his way seized 
a wagon-spoke, and struck the deceased a hard blow on 
the side of his head, fracturing his skull and causing death. 
It is in evidence that, as he approached the place where the 
deceased and the other party were struggling over the 
stick of wood, he said, “he would kill the son of a bitch.” 
It is also testified that after the blow was struck he said, 
“he intended to kill him’; “he meant to kill him”; “he 
16 
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aimed to kill him.” The defendant claims that after the 
conversation in the tent with the deceased heretofore men- 
tioned the dinner bell rang and he had started to the well 
to wash, when he heard the party seizing the stick of wood 
in the hands of the deceased say, “You sha’n’t hit 
nobody with that club,” and thinking the deceased in- 
tended to attack him, he seized the wagon-spoke and went 
to the place where the deceased and Shumate were for the 
purpose of protecting himself from the anticipated as- 
sault. There was not the slightest reason for striking the 
fatal blow. No one was in any immediate or apparent 
danger. Several others were near by, and no reasonable 
ground existed for serious apprehension of danger to life 
or of great bodily harm to any of the parties participating 
in the affray. The stroke was obviously without justifica- 
tion or excuse and was purposely and maliciously inflicted. 
Some possible doubt may arise in the mind of one exam- 
ining the record, as to whether the homicidal act was with 
deliberation and premeditation on the part of the assail- 
ant; but if so, this question was fairly submitted to the 
jury and, as indicated by their verdict, resolved against 
the defendant, and it can not, we think, be said that there 
is not sufficient evidence to support the conclusion thus 
reached. The record, we are of the opinion, justified the 
verdict finding that all the elements necessary to consti- 
tute the highest degree of the crime charged have been 
established by the required legal proof. 

Weare also asked to reverse the judgment on the ground 
of alleged misconduct of the jury. The error claimed in 
this regard is based on the statements of one of the jurors 
claimed to have been made after the trial of the case, to 
the effect that during the deliberations of the jury it was 
agreed that a vote should be taken as to the different de- 
grees of homicide of which the defendant might be found 
guilty, and the degree receiving the highest number of 
votes should be the one the jury would agree to in the 
verdict. This fact was sought to be established by the 
testimony of other witnesses, who testified to what one of 
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the jurymen had said after the verdict had been returned. 
The evidence, we think, was clearly incompetent as hear- 
say. It certainly was not primary evidence, and could not 
be admitted on the theory that it was in the nature of 
statements or admission against interest. If the evidence 
could be received at all, it must be by the testimony of a 
juror or others having knowledge of the fact testified 
about, and mere hearsay would, under no view of the ques- 
tion, be admissible. Admitting the evidence to be com- 
petent, it was clearly insufficient to overcome the evidence 
in the record, that the verdict was the judgment of the 
jury arrived at regularly and in the manner sanctioned by 
law. ‘he verdict was returned in open court as the find- 
ing of all the jurors and assented to by them. They had 
taken an oath to faithfully and impartially try the issue 
raised by the plea of not guilty, and truly try and true 
deliverance make between the state and the accused. The 
presumption is they properly discharged the obligation 
thus assumed and that the verdict returned, after a trial 
in which the rights of the accused were protected and safe- 
guarded by the observance of all the forms of law, was the 
deliberate judgment of the jury after mature reflection 
and candid investigation and consideration of the evi- 
dence. This presumption can not, and ought not, we 
think, be rebutted by a loose statement of one of the jurors 
after trial and after being relieved from the obligation of 
the oath he had taken, to the effect that the verdict was the 
result of chance and not a deliberate conclusion deduced 
from the evidence. Admitting the evidence introduced to 
be competent for the purpose of impeaching: the verdict 
of the jury, it was clearly insufficient, and the trial court 
rightly so held. Yracey v. State, 46 Nebr., 361; State v. 
Duestoe, 1 Bay [S. Car.], 377. In no event, as it occurs 
to us, can a juror be permitted, either directly or indi- 
rectly, to stultify himself and impeach a verdict by him 
returned and assented to in the manner and on the ground 
attempted in the case at bar. The matters complained of 
inhere in the verdict. They formed a part of the delibera- 
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tions, method of procedure and course of reasoning by 
which the conclusions announced in the verdict were 
reached. A juror can not be heard to impeach his own 
verdict by showing that he reasoned from false premises 
or adopted an illegitimate method in reaching a conclus- 
ion. On principle, the question in the case at bar comes 
within the rule announced in Harris v. State, 24 Nebr., 
803, 809, and Coil v. State, 62 Nebr., 15, holding that a 
juror can not be heard to impeach his own verdict regard- 
ing such matters. It logically follows that no statement 
he may make when not under oath can be by the testimony 
of others introduced for a like purpose. 

We find no prejudicial error in the record, and the judg- 
ment of the district court is therefore 

AFFIRMED. 


NotTEe.—Murder is malicious homicide. From certain facts malice 
is to be inferred; here these facts exist; hence malice’is to be in- 
ferred. Wharton, Homicide, p. 27, ch. 3, par. 39. For a full dis- 
cussion of murder in the first degree, wnder the statute afterwards 
adopted in this state, see Robbins v. State, 8 Ohio St., 131. But see 
Morgan tv. Stute, 51 Nebr., 672. As to homicide committed in anger 
being murder in the first degree, see Green v. Commonwealth, 83 Pa. 
St., 75.—REPORTER. 


NEW OMAHA THOMSON-HOUSTON ELECTRIC Licut Com- 
PANY V. CHARLES BALDWIN. 


FILeD JuNE 19, 1901. No. 9,632. 
Commissioner’s opinion, Department No. 1. 


1. Foreman Not Fellow Servant. A foreman who has the manage- 
ment, superintendence and control of a branch of defendant's 
work is not a fellow servant with a workman under him.: Union. 
P. R. Go. v. Doyle, 50 Nebr., 555. 


2. Instruction as to Foregoing Not Erroneous. There being no con- 
flict in evidence as to powers and duties of the foreman in ques- 
tion, it is not error to instruct the jury that he was not a fellow 
servant, and that his negligence was imputable to the employer. 


3. Instruction: BURDEN oF Proor. Instruction that burden of proof 
of contributory negligence is on defendant unless it appears 
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from “plaintiff's own testimony,” eld to refer to all testimony 
produced on plaintiff's behalf. 


4. Instructions Not Prejudicial. Certain instructions, while possibly 
not applicable, held not prejudicial, and evidence found sufficient 
to support the verdict. 


Error from the district court for Douglas county. Tried 
below before SuaBAuGH, J. Affirmed. 


Charles Offutt and W. W. Morsman, for plaintiff in 
error. 


Acheson & Adams and #. H. Scott, contra. 


HASTINGS, C. 


As a large part of the discussion in this case will relate 
to instructions given and refused in which the plaintiff in 
cvror is called defendant and defendant in error is called 
plaintiff, the parties will be designated in the same man- 
ner here as at the trial below. 

It appears that the plaintiff, Baldwin, in September, 
1896, was employed by the defendant electric light com- 
pany asa “lineman”; that he worked under the immediate 
supervision of a foreman, one James Brinkman, and that 
he was directed by such foreman on the morning of Sep- 

‘tember 9, 1896, to remove the are lamps on Sixteenth 
street, in Omaha, in connection with another workman, 
who is described as a “groundman.” Plaintiff’s duty was 
to ascend an extension ladder placed against the sustain- 
ing wire of the lamp, taking with him a rope, put the latter 
over the sustaining wire, attach it to the lamp, and the 
“oroundman” let it down by paying out the rope. They 
had reached the point on Sixteenth street opposite the 
alley between Harney and Howard streets when the fore- 
man, Brinkman, arrived, ordering the other workman to 
another service, and himself engaged in assisting p'aintiff 
in the removal of the lamp. There is Some discrepancy 
in the testimony as to the precise occurrence, plaintifi’s 
evidence indicating that Brinkman assisted in bringing up 
the ladder and adjusting it for the removal of this last 
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lamp, and Brinkman declaring that he came up after the 
ladder was adjusted and while plaintiff was in the act of 
loosening the lamp from the sustaining wire. Each state- 
ment is to some extent corroborated. Plaintiff’s.evidence 
is to the effect that he objected to the shortness of the lad- 
der and asked that it be extended further, which could 
have been easily done, and was told by the foreman that 
it was high enough and directed by him to ascend; that he 
went up, carrying a rope, passed the rope over the sus- 
taining wire to which the lamp hung, tied it to the lamp, 
loosened the lamp from its fastening and the foreman, 
Brinkman, standing below and holding the rope, let it 
down; that, when it reached the ground, Brinkman un- 
tied the rope, but neglected to keep his hold upon it, and 
by the taking off of the lamp’s weight the wire to which 
it had hung was allowed to spring up past the end of the 
ladder, and plaintiff and the ladder were precipitated to 
the pavement, with resulting injuries to plaintiff. The 
“eroundman” had been instructed by this very foreman 
to keep hold of both ends of the rope till the “lineman” 
reached the ground, to avoid exactly this danger. The 
negligence asserted is that Brinkman, by his refusal to 
extend the ladder and directing plaintiff to mount it, was 
negligent, and in untying the rope and leaving the end. 
loose was again negligent, and that such negligence was 
the immediate cause of the injury. It is conceded that the 
evidence shows Brinkman to have been foreman. It was 
conceded on the argument that there is evidence of negli- 
gence on his part sufficient to uphold the verdict, if he is 
to be deemed throughout the transaction a vice-principal 
and responsibility for all his acts imputed to his employer. 
Tt is contended on the part of defendant that, while Brink- 
man in his general employment may have had some of the 
duties of a vice-principal, yet, so far as his connection with 
this injury is concerned, he was acting simply as a fellow 
servant, and for any negligence committed in that capacity 
defendant is not liable because plaintiff had assumed all 
such risks. . The trial court, however, adopted the view, 
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and so expressly instructed the jury, that Brinkman, being 
foreman and intrusted with the control and management 
of the work, in which plaintiff was employed, was so far 
identified with the defendant employer that his negligence 
was defendant’s negligence. The giving of this instruction 
is the chief error complained of; the defendant asserting 
that it incorrectly states the law, because Brinkman, in 
his connection with this accident, was acting as a fellow 
workman, and because the question of whether or not he 
was a fellow servant is, at all events, not purely a question 
of law, but a mixed one of law and fact, and should have 
been submitted to the jury, as was specifically requested 
by defendaut at the trial. The case seems to turn upon 
the question whether the court’s view that Brinkman was 
a vice-principal throughout, and the sweeping instruction 
to that effect, can be sustained. In Union Pacific R. Co. 
». Doyle, 50 Nebr., 555, this is said to be not always a 
question of law, nor always a question of fact, but gen- 
erally a mixed one, and, ordinarily, no set rule can be laid 
down. In this present case, however, there seems to have 
been no dispute in the testimony as to Brinkman’s duties 
and authority. The plaintiff seems to have been contented 
to show that Brinkman was foreman, exercising general 
control and supervision over the work for which plaintiff 
was employed as lineman. Defendant admits he was fore- 
man, and shows clearly by its evidence that he had au- 
thority to “superintend, direct and control” the work. It 
appears that he employed and discharged men, but usually 
on consultation with the manager. No statement of either 
party as to what his powers and duties were seems to be 
contradicted even inferentially by the other. Under such 
circumstances, it seems clear that it was the duty of the 
court to say whether the evidence made of Brinkman a 
vice-principal or a mere fellow servant. This responsi- 
bility the court took, and declared in the eighth instruc- 
tion that he was not a fellow servant, and that defendant 
was chargeable with any negligence of his. Was this 
error? 
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Counsel say that to review all the cases on this question 
would be a useless and almost superhuman task. We shall 
not attempt it any more than they have. Judge Dillon, in 
his widely influential article in 24 American Law Review, 
175, says that a commanding position and a telescope, and 
not a microscope, are what is needed to reach a correct 
rule in this matter. For our part, we would gladly use 
both, if they would lead to our better enlightenment. We 
think, however, that where the courts are widely disagree- 
ing and the same courts changing views from time to time 
and legislatures frequently altering the rule, the safe 
course for us is to learn what our state has done and fol- 
low it if we can. 

An examination of our own cases seems to justify the 
trial court. There are widely different views as to what 
renders an employee such a vice-principal as to take his 
acts out of the rule that an employee assumes the risk from 
negligence of his co-employees. The English cases seem 
to hold that there is practically no such doctrine of vice- 
principalship; that there are absolute duties resting upon 
the master whose non-performance, either by himself or by 
some one else, will render him liable. They are, apparently, 
a duty of providing reasonably safe materials and appli- 
ances, which is a continuing duty involving reasonably 
frequent inspections; the duty of providing a reasonably 
safe place to work and the duty of giving, or providing for, 
reasonable instructions to inexperienced employees placed 
in dangerous positions. These duties being discharged, 
any injury that arises in operation of the work out of 
negligence of employees imposes no liability upon the mas- 
ter. The English rule has been adopted in many of the 
states with the proviso that, where the performance of any 
of these absolute duties is delegated to third parties, those 
parties become, as to these duties, vice-principals, and 
their negligence in respect to such duties is the negligence 
of the principal. Of this view of the principal’s ability 
the courts of Massachusetts have been strong exponents, 
manifestly under the influence of Chief Justice Shaw, in 
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Farwell v. Boston & W. R. Corp., 4 Met. [Mass.], 49, and 
the English decisions. The courts of Ohio, however, early 
adopted a different view, deriving the liability for the acts 
of a vice-principal, not from the fact of absolute duties 
devolving upon him, but from the fact that he was given 
authority and control, and must be held in his actions to 
immediately represent the employer, and his negligence to 
be imputed to his principal. Ltttle Miami R. Co. v. Stevens, 
20 Ohio, 415; Cleveland, C. & C. R. Co. v. Keary, 3 Ohio 
St., 201; Whaalan v. Mad River R. & L. LE. Co., 8 Ohio St., 
251; Berea Stone Co. v. Kraft, 31 Ohio St., 287. This doc- 
trine was, in the case of Chicago, St. P., M. & O. R. Co. v. 
Lundstrom, 16 Nebr., 254, expressly adopted in this state. 
In that case the railroad company was held liable for the 
negligence of one Carnes, the conductor of a construction 
train, in sending his men into a cut to clear away snow 
without maintaining a suitable watch, or giving any signal 
of an approaching train- For his negligence in that re- 
spect resulting in injury to plaintiff’s intestate, the rail- 
road company was held liable. This holding has been uni- 
formly adhered to. 

In Burlington & M. R. R. Co. v. Crockett, 19 Nebr., 138, 
Crockett had been ordered by the foreman in charge of a 
wrecking train to clear the dirt away around a car which 
had been derailed by a fall of earth from a high bank; no 
watch was kept to notify men shoveling below when a fall 
of dirt was likely, and for the foreman’s negligence in that 
respect the company was held liable. 

In Siour C. & P. R. Co. v. Sth, 22 Nebr., 775, a section 
foreman had directed a workman upon his hand-car to 
hold to the rear of a freight train in riding back from 
work and when the freight train threatened to acquire too 
high a rate of speed for safety to the hand-car and its 
occupants, directed him to let go, and at the same time ap- 
plied the brake to the hand-car, but his order was not 
heard, and the man holding to the rear of the freight train 
was injured. A jury having found that this was negli- 
gence, it was held that it was the act of a vice-principal 
and that plaintiff could recover. 
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In Chicago, B. & Q. R. Co. v. Sullivan, 27 Nebr., 673, 
Sullivan was placed for instruction under the employee 
who Le was about to succeed as a car-vepairer, and while 
working under the latter’s direction was sent under some 
cars and was injured by a train backing up against that 
under which he was at work. The injury having been 
found due to negligence of the employee under whose di- 
rection Sullivan was working, it was held that he could 
recover, because as to him the directing person was a vice- 
principal. 

In Crystal Ice Co. v. Sherlock, 37 Nebr., 19, where de- 
fendant’s foreman had ordered an employee to loosen 
one of the ice blocks which had stuck fast in the chute, 
and while plaintiff was doing this, without warning, let 
down another heavy piece of ice, it was expressly held that 
the employer was liable for the foreman’s negligence in 
dropping the second piece of ice upon the plaintiff, and 
could not shelter itself behind the proposition that in 
handling the second piece of ice the foreman was not ex- 
ercising any power or duty of supervision. 

In Hammond v. Johnson, 88 Nebr., 244, a co-servant, 
whose duty was to assign to others horses for use in de- 
fendant’s employment, was the vice-principal with respect 
to one to whom he had assigned a vicious horse, and who 
was injured in consequence of it, because “his language 
was the language of one in authority.” He told the plain- 
tiff he could take that horse or quit work. 

In Union P. R. Co. v. Doyle, 50 Nebr., 555, the latter 
was a section-hand under the control of a foreman, and 
the court holds that by virtue of the fact that Doyle was 
under the direction of a “foreman, who superintends, man- 
ages, controls and directs when, how and where the work 
shall be done, this foreman is not made by the rules of the 
railroad company a fellow servant with the men under his 
direction, but he is responsible for his conduct to the road- 
master. * * * We are not prepared to adopt the doc- 
trine that an employee, to become a vice-principal as to his 
co-employee, must be the ‘chief of a separate and distinct 
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department or branch of the business of his employer.’ 
The court did not err in refusing to instruct the jury that 
Forrest and Doyle were fellow servants.” 

In Clark v. Hughes, 51 Nebr., 780, the answer contained 
the admission, “on the 16th day of January, 1894, the 
above named plaintiff was in the employ of defendants as 
brakeman on freight train No. 16 on said road, and that 
said train was under the control of conductor E. W. 
Meyers.” The court, having referred to some of the above 
cases, adds: “Under the authorities just cited, the admis- 
sion in the quotation just made obviated the necessity of 
proof to establish the relation of servant and vice-principal 
as between the brakeman and the conductor.” 

From the foregoing cases it seems clear that whatever 
may be the rule elsewhere, in this court the liability of the 
employer for the actions of a vice-principal grows out of 
the fact that he is directly intrusted with authority; that 
the movements of those under him are directed by him, 
and that he is held to be the direct representative of his 
principal. If in Clark v. Hughes, supra, the mere admis- 
sion of the fact that the party in fault was conductor was 
sufficient to do away with all proof that he was a vice- 
principal, it would seem in this case that the same effect 
should be given to the admission that the party in fault 
was foreman, and to the uncontradicted evidence of his 
authority, and that the court was warranted in instruct- 
ing that he was also a vice-principal. If this is conceded, 
we are of the opinion that all the other claims’ of error in 
this case fall to the ground with this one. Of course, if 
the learned trial judge was warranted in instructing that, 
this foreman was a vice-principal, he was warranted in 
‘rejecting all instructions drawn from the point of view of 
his being anything else. 

We-do not find any prejudicial error in the instruction 
that the burden of proof to show contributory negligence 
is on defendant, unless it appears from “plaintiff’s own 
testimony.” This expression does not seem to us fairly to 
mean, or likely to have been taken to mean, testimony 
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which plaintiff himself gave on the stand. It would nat- 
urally refer to all produced at the trial on his behalf. 
But if it did not, we are not pointed out any other portion 
of the evidence on his side which supports the inference of 
his negligence. If there was none, the restriction was not 
prejudicial, granting there was such a restriction. 

The third claim of error is in instructions 18 and 14, 
endeavoring to apply to this case the rule that contribu- 
tory negligence would not prevent recovery if reasonable 
care on the part of defendant would, after the discovery 
of such negligence of plaintiff, have prevented its conse- 
quences. These two instructions were apparently intended 
to inform the jury that if they found plaintiff negligent 
in going up an insufficiently extended ladder, - still, if 
Brinkman loosened the rope after plaintiff was up and 
Brinkman knew it and such act of Brinkman’s caused the 
injury, plaintiff could recover, if at that moment exercis- 
ing duecare. This was correct, if we find the act of Brink- 
man in taking off the lamp and loosening the rope the act 
of the employer. It was not correct if we allow Brinkman 
a dual capacity, a vice-principal when giving directions, 
and a mere fellow workman when taking off the lamp. 
There are many authorities for such a distinction and for 
a dual capacity of vice-principal and workman on the part 
of one who both directs and assists. A notable recent case 
is Barnicle v. Connor, 81 N. W. Rep. [Ta.], 452; Crispin v. 
Babbitt, 81 N. Y., 516, is another. Generally they will be 
found to be rendered by courts which adopt the restricted 
rule that vice-principalship depends upon the delegation 
of absolute duties. It is a doctrine that is evidently not 
compatible with the decisions in Sioux C. & P. R. Co. v: 
Smith, Crystal Ice Co. v. Sherlock, Burlington & M. R. R. 
Co. v. Crockett and Chicago, St. P., M. € O. R. Co. v. 
Iundstrom, ut supra. In each of these cases the de- 
fendant, employer, was held liable for imputed negli- 
gence, on the part of one to whom supervision and di- 
rection were intrusted, in respect to other matters than 
the mere giving of such directions. In this state it ig 
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clear that the vice-principal’s character as such comes 
from his authority and his direct representation of his 
master. If that is the source of liability for his acts, 
evidently he represents the master as much in ordering 
away the cautious and instructed lineman and assuming 
his place as in anything else. We can not distinguish this 
case from Orystal Ice Co. v. Sherlock, supra, where the 
injury came from the foreman’s letting down a second 
piece of ice while the workman was in the chute loosening 
the lodged one; nor from Berea Stone Co. v. Kraft, 31 Ohio 
St., 287, where the foreman’s attaching the hard stone 
grapple to the soft stone permitted the latter to slip and 
harmed the fellow workman. What has just been said also 
disposes of the claim of contributory negligence. There 
ure many cases holding that one who obeys the command 
of a superior, not evidently endangering life or limb, is not 
necessarily guilty of contributory negligence because the 
one issuing the command is. But plaintiff, if chargeable 
with contributory negligence in going up an insufficiently 
extended ladder, is not chargeable with helping to let 
loose the rope. If this was the act of a vice-principal, then 
the question of contributory negligence should have gone, 
as it did, to the jury. We are thus again brought back to 
the fact that the instructions in effect tell the jury that the 
act of loosening the rope, if under all the circumstances 
they find it negligent, was imputable to the employer. The 
federal courts hold that this question of vice-principalship 
is a matter of general law, as to which they are not bound 
by state decisions. Hunt v. Hurd, 39 C. C. A., 226. It 
is, therefore, a matter of much regret that we should be 
compelled to recognize that in the federal courts, since the 
express overruling of Chicago, M. & St. P. R. Co. v. Ross, 
112 U. S., 377, in New England R. Co. v. Conroy, 175 U.S., 
323, an opposite conclusion to ours would be reached. In 
the case of Alaska Mining Co. v. Whelan, 168 U. S8., 86, 
judgment for a miner, who had been set to work breaking 
ore at the head of a chnte by the mine foreman and injured 
through the drawing by order of the same foreman of the 
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gate of the chute without customary warning, was reversed 
and the case dismissed, because the injury was due to the 
negligence of the foreman and he was held to be a fellow 
servant. The uncertainties of law are great enough with- 
out having one rule avowed and upheld in our United 
States courts and another one here in the state capitol. 
We do not, however, in view of the legislative provisions 
which have so often followed the adoption of English rules 
in this matter, think it desirable to change the rule of this 
state, which is as stated by Mr. McKinney in his Law of 
Fellow Servants [1890 ed.], p. 186: “The Ohio cases are 
followed in this state, and the limitation therefore prevails 
to its fullest extent.” The liability established in this 
case by the instructions and the verdict under them seems 
precisely what was intended to be fixed by section 2 of 
the English “Employers’ Liability Act.” The Massachuv- 
setts act of 1893 seems to have intended a similar effect. 
Both seem to have been in a measure defeated in their 
results by unfriendly action of the courts. But while the 
current of legislation is steadily towards the position here- 
tofore held by this court, there seems small reason to 
change it in the opposite direction. It is to be said, too, 
that the federal decisions are much weakened by the fact 
that they are obliged to admit that there is a degree of 
authority that makes the employee an alter ego for his 
principal, but they have set up no limiting principle to de- 
termine when this is and is not the case. Our court has 
said the satisfactory evidence of vice-principalship is his 
“supervision, control” and “subjection to his orders and 
directions.” Union P. R. Co. v. Doyle, 50 Nebr., 555. 

For these reasons it is recommended that the judgment 
below should be affirmed. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the jadgment of the district court is 


AFFIRMED. 
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Specific Performance: Limitation. Premises conveyed by warranty 
deed were at the time in possession of a third party under a 
verbal agreement of sale with a previous holder of the title. 
By subsequent litigation with vendee’s grantee, a specific en- 
forcement of this agreement was decreed. Held, That vendee’s 
title failed at the time of the rendition of this decree, and the 
statute of limitations did not begin to run against action on 
the covenant of warranty till then. 


Frror from the district court for Douglas county. Tried 
below before SLABAUGH, J. Affirmed. 


Meikle & Gaines, for plaintiff in error. 
Arthur C. Wakeley and Eleazer Wakcley, contra. 


HASTINGS, C. 


The sole question in this case is as to the application 
of the statute of limitations to the covenant of warranty 
in a deed. It arises upon demurrer to the petition of de- 
fendant in error, plaintiff below. The petition alleges that 
on October 14, 1886, the defendant conveyed to plaintiff 
certain property in Omaha, and that the deed contained a 
warranty of title, to wit, “That the said Isaac N. Watson 
would warrant and defend the title to said premises 
against the lawful claims of all persons whomsoever” ; that 
in reliance upon the deed plaintiff paid for the property 
$450; that on March 27, 1887, plaintiff, in consideration 
of $950, conveyed the premises by deed of general warranty 
to Albert F. Ohman; that defendant’s title was derived 
through one Richard C. Patterson, who on October 2, 1885, 
had made a verbal agreemeut with Mary K. Lund to convey 
‘the same premises with other lands to her, and she entered 
into possession of them and made improvements thereon, 
and on February 8, 1889, commenced suit against Patter- 
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son and Ohman, with others, to obtain a specific per- 
formance of her verbal agreement from Patterson for the 
conveyance of the premises, and on September 22, 1890, re- 
covered a decree for a conveyance of them, and that if they 
were not so conveyed, the decree should have that effect; 
that on January 3, 1891, Ohman demanded the premises 
of Mary K. Lund, who refused to surrender them, and on 
May 15, 1891, he commenced suit against plaintiff on his 
warranty deed for the property, on the ground that his 
title had wholly failed; and July 18, 1892, he recovered 
judgment against plaintiff for $1,824.65 and costs, and 
November 9, 1894, that judgment was affirmed in this 
court and plaintiff was compelled to, and did, satisfy it in 
full on February 9, 1895; that the judgment and interest 
and costs amounted to $1,657.41, and plaintiff paid out for 
costs and legal expenses in said suit $311.54; that she had 
no knowledge of Mary Lund’s title till just before the in- 
stitution of this last action. She asks judgment in this 
action for her consideration money, $450, and interest and 
the expense so paid, $311.54. 

The sole point raised by the demurrer is that on the 
face of the petition above recited the action is barred by 
the statute of limitations. It is conceded by plaintiff that 
the covenant against incumbrances was broken when made, 
and any action upon it barred in five years from the date 
of the deed. It is conceded that possession is not alleged 
to have ever been obtained under plaintiff’s deed, and, 
therefore, the covenant for quiet enjoyment was broken 
from the beginning, or never in effect; but it is asserted, 
and the contention was sustained by the trial court, that 
the covenant for title and to warrant and defend it was 
not broken until the passage of the legal title to Mary K. 
Lund by virtue of the decree of September 22, 1890, and if 
that is true, then the action was begun within five years 
from that date, viz., on August 12, 1895. Defendant’s con- 
tention is that the title of Mary K. Lund relates back to 
the commencement of her possession in 1885; was an out- 
standing title at the time of the conveyance, and the cove- 


Von. 62] JANUARY TERM, 1901. 193 


‘Watson v. Heyn. 


nant against it was broken when made. Defendant also 
claims that there has been no eviction, because no posses- 
sion was ever acquired, and that, if eviction can be held to 
result from the failure to get possession, it must be held 
to date from the beginning of such failure. The case seems 
to turn, therefore, upon the effect which is to be given to 
the allegation of the petition that Mary K. Lund got pos- 
session of these premises in 1885 and has retained it ever 
since. If Mary K. Lund’s possession is to have the effect 
of putting the statute of limitations in motion at once on 
the making of this deed as against the covenant for war- 
ranty of title, then, of course, it must amount to a breach 
of such warranty, and such, in effect, is the defendant’s as- 
sertion. Plaintiff replies that the possession of Mary K. 
Lund was under a merely inchoate title; that whether or 
not it would ever ripen into a perfect and paramount title 
depended upon whether she, her representatives or assigns 
should make the required payments; that Watson’s 
grantor, Patterson, was denying her right im toto, and that 
plaintiff had the right to wait until the issue of that litiga- 
tion should be determined before giving up her title to the 
premises conveyed and seeking her remedy against the 
defendant Watson on the covenants of his deed. Could 
plaintiff have maintained her action on the covenant of 
warranty on the next day after this deed was made and 
have successfully asserted Mary K. Lund’s possession at 
that time as a breach of the covenant of warranty? Of 
course, since Mary K. Lund prevailed in her contest with 
Patterson and Ohman, it must be assumed that when plain- 
tiff’s deed was -made she had already placed valuable im- 
provements upon the premises and had an inchoate title 
in them. It is, however, alleged, and the demurrer admits, 
that her payment for them was after the recovery of her 
decree on September 22, 1890. Of course, the covenant of 
seizin which was in this deed, was broken when made, if at 
all. The allegation of the petition with regard to covenants 
is the oné quoted. It is certainly not in terms a covenant 
for seizin. The record, however, shows there was one in 
17 
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the deed. Action on that covenant would lie as soon as 
plaintiff failed to get possession, and by tendering a re- 
conveyance of the property she could have recovered the 
consideration paid. Bowne v. Wolcott, 48 N. W. Rep. [N. © 
Dak.], 3386; Frazer v. Supervisors, 74 Ill., 282; Kincaid v. 
Brittain, 5 Sneed [Tenn.], 119; Resser v. Carney, 52 
Minn., 397; Rombough v. Koons, 6 Wash., 558. Was plain- 
tiff compelled to resort to this method of proceeding? 
Could she not, instead of bringing action for failure of 
seizin, rely upon her warranty of title and the agreement 
to defend it? Would she not be entitled to the necessary 
costs and expenses of defending this title which defendant 
had conveyed to her? Cheney v. Straube, 35 Nebr., 521; 
Walton v. Campbell, 51 Nebr., 788. If plaintiff had the 
right to litigate the title and charge the expense to the de- - 
fendant, if it failed, she could convey this right as she did, 
to Ohman and await the result of his litigation over this 
title, and, when it finally failed, bring action on the 
covenant of warranty for both the original consideration 
money and any costs and expenses which she had actually 
incurred during that litigation. It is true that in Real v. 
Hollister, 20 Nebr., 112, it is held that a clause of general 
warranty is equivalent to a covenant for quiet enjoyment, 
and there are many decisions holding that they have prac- 
tically the same effect. But it is one thing, however, to 
say, as in Real v. Hollister, that the warranty of title has 
the effect of a covenant for quiet enjoyment and quite an- 
other to affirm that it has no other effect. In Hartman v. 
Spencer, 5 How. Pr. [N. Y.], 185, it is said that the 
covenant for quiet enjoyment has no application where 
possession has never been given. Can it be said that the 
covenant of warranty has none? The argument of plain- 
tiff in error would make of this covenant in cases where 
possession is not given a mere covenant for seizin and con- 
fine the grantee to his damages on that covenant alone. 
In fact, this contention is expressly made on page 4 of his 
brief. It is not without support. Kortz v. Carpenter, 5 
Johns. [N. Y.], 120. But the better holding is that the 
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covenant is to secure a legal entry as well as the enjoy- 
ment of land. Caldwell v. Kirkpatrick, 6 Ala., 60, 41 Am. 
Dec., 36 and note. If the holder is without right, his tor- 
tious possession is not a breach of the covenant of war- 
ranty nor for quiet possession. Andrus v. St. Louis Smelt- 
ing & Refining Co., 130 U.S., 648, 9 Sup. Ct. Rep.,645. Nor 
if the grantor has the right to convey does it make any 
difference that the holder is claiming adversely. Pigeon 
River L. & 1, Co. v. Aims, 48 S. W. Rep. [Tenn.],385; Voss 
v. Hoffman, 40 8. W. Rep. [Tex.], 544. Watson had by his 
deed to plaintiff asserted that Mrs. Lund’s possession was 
wrongful. He can not now cone and say it was rightful. 
Nor can he shelter himself under any notice conveyed by 
Mrs. Lund’s possession. A party knowing defects in title 
has the right to rely, nevertheless, upon the covenants of 
the deed. Battertun v. Smith, 3 Kan. App., 419, 43 Pac. 
Rep., 275; Mizell v. Ruffin, 118 N. Car., 69, 23 8. E. Rep., 
927. By his deed defendant had expressly authorized her 
to claim title to these lots. As long as her grantee was 
‘asserting title to them, she could not be heard to claim 
damage for its failure. Therefore, her claim on the war- 
ranty did not mature till that litigation ended. Doubtless, 
plaintiff could have surrendered her claim of title and 
tendered a reconveyance to defendant, as above suggested, 
and so acquired a right of action for her purchase-money, 
and that would have set the statute of limitations in mo- 
tion, and her claim would have been barred within five 
years after so doing, but she was under no obligations to 
take that course, and in waiting for Mary K. Lund’s title 
to ripen into a complete one and an absolute bar against 
any recovery of possession under her deed from Watson, it 
is impossible to see how plaintiff was doing anything 
which she had not a right todo. In Cheney v. Straube, 35 
Nebr., 521, it is expressly held that a party may either pay 
off the incumbrance or may wait until a mortgage ripens 
into a title and proceed upon the warranty after the evic- 
tion. Of course, the defendant gave the deed as an ex- 
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press authorization for the plaintiff’s proceeding to possess 
herself of the property conveyed. The position which he 
takes now is that she had no right to attempt to assert her 
ownership; that her sole remedy was to at once abandon it 
and proceed against him, and that the statute of limita- 
tions ran against any claim on her part because she did not 
do so. It would be a strange inconsistency to hold that she 
might not take the direct and obvious course pointed out 
by her conveyance, viz., litigate the claim of Mary K. Lund 
and hold the defendant responsible for the result of such 
litigation. There seems no reason why the same necessity 
should not exist for a legal determination as to plaintiff’s 
right of entry before she can proceed upon this covenant 
of warranty as would exist for a legal determination of 
her possession, if she had once obtained it, before she could 
sue upon the covenant. It is not, however, necessary in 
this case to resort to the doctrine of estoppel to prevent 
defendant from claiming that he had no title and that the 
eviction was co instante on the giving of the deed. The 
conveyance vested in plaintiff the legal title. With that 
title goes the constructive possession. Mrs. Lund’s holding 
was admittedly subordinate to that title, and so long as it 
remained so, must be held to rest the constructive posses- 
sion in the legal owner. The acquisition of the legal estate 
by Mrs. Lund would work a transfer of such constructive 
possession, and so constructive eviction. Judge Ruffin, in 
Grist v. Hodges, 3 Dev. [N. Car.], 198, 200, while holding 
that if at the time of the conveyance the premises are held 
adversely by title paramount, there is an eviction co in- 
stante, admits that this is not the case where some title 
passes and the vendee may choose to assert it. He alsu 
says that where the outstanding claim is a mere incuin- 
branee, the vendee may wait till it ripens into a title and 
produces an eviction. Both justice and authority seem 
to require that the recovery of Mrs. Lund’s decree, and the 
yielding to it, be held an eviction and to give a right of 
action on this deed. 
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It is recommended that the judgment be affirmed. 
Day and KirKPatrIcK, CC., concur. 


By the Court: For the reasons above given the judgment 
of the district court in this cause is 
AFFIRMED. 


OMAHA LOAN & TRUST COMPANY, APPELLANT, V. EMMA 
GOODMAN ET AL., APPELLEES, IMPLEADED WITH First 
NATIONAL BANK OF.OMAHA, APPELLANT. 


: Finep JUNE 19, 1901. “No. 9,933. 
Commissioner’s opinion, Department No, 1. 


1. A Conditional Contract to a Corporation to Be Formed in Futoro, 
is an Offer Whose Acceptance Makes a Valid Agreement. A 
contract, running to a corporation to be formed and providing 
for a conveyance of land to it on certain conditions, must be 
taken as an offer whose acceptance, within a reasonable time 
by forming the corporation and performing the conditions, 
would constitute a valid agreement. 


2. Agreement: FULFILLMENT. An agreement to furnish bond in sum 
of $150,000 to locate a university and commence building by 
May 1, 1888, and complete it by May 1, 1890, at cost of $50,000 
or more, “and this and other buildings and campus to be used 
for university purposes,” is not fulfilled by simply locating and 
erecting a building of the required cost within the time. 


3. Indefinite and Uncertain Terms. Agreement to convey ten acres 
of forty owned by vendor, “being every fourth block in said 
forty acres,” when the forty acres consist of biocks 59 and 60, 
73 and 74, 75 and 76 and the north half of 91 and 92, is too 
indefinite and uncertain for specific enforcement. 


APPEAL from the district court for Lancaster county. 
Heard below before HOLMES, J. Affirmed in part. 


Congdon & Parish and Francis A. Brogan,for appellants. 
C. M. Parker, contra. 


HASTINGS, C. 


In the year 1887, C. F. Goodman, with others, signed an 
agreement providing that the subscribers should pay the 
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money and convey the lands and lots opposite their names 
to secure the location and building of the University of the 
Christian Church of Nebraska on a certain quarter section 
of land in Lancaster county. The money was to be paid, 
one-fourth when half the foundation should be laid, the 
rest in one, two and three years, with eight per cent. in- 
terest. The lands were to be deeded to trustees when the 
university location should be agreed to by the state con- 
vention of the church,.the trustees to give a good and 
sufficient bond to the subscribers that one of the buildings 
should be completed by January 1, 1890, and “perma- 
nently used for the purpose of a Christian university.” 
Some other conditions were attached. Goodman’s sub- 
scription was ten acres of land wholly undescribed. Sub- 
sequently the following agreement was made: 

“Articles of agreement made this 30th day of December 
in the year of our Lord one thousand eight hundred and 
eighty-seven, between 0. F'.Goodman and Emma Goodman, 
party of the first part, and the Nebraska Christian Educa- 
tional Board (when incorporated), party of the second 
part, witnesseth: That said party of the first part hereby 
covenants and agrees that if the party of the second part 
shall first perform the covenants hereinafter mentioned 
on their part to be made and performed, the said party of 
the first part will convey and assure to the party of the 
second part in fee simple clear of all encumbrances what- 
ever, by good and sufficient warranty deed, the following 
lot, piece or parcel of ground, viz.: Ten acres in the N. 
E. + of the N. W. 4 section 21, town. 10, range 7 east, 6th 
P. M., being every fourth block in said forty acres; said 
parcel of ground to be conveyed on or before the first day 
of May, 1888, or as soon as I can obtain a release from the 
parties holding mortgages, and this agreement to take the 
place of the one previously signed by me agreeing to do- 
nate ten acres for the benefit of parties locating a college 
in that neighborhood. And the party of the second part 
hereby covenants and agrees to execute and place in trust 
a bond-in the sum of $150,000 at issue of the above deed 
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that they will locate the university of the Christian Church 
of Nebraska on the S. E. 4 of section 16, town. 10, range 7 
east of the 6th P. M., and to commence one of the buildings 
of said university by the first day of May, 1888, and com- 
plete same by the first day of May, 1890, at a cost of 
$50,000 or more, and this and other buildings and campus 
to be used for university purposes. And in case of the 
failure of the said party of the second part to perform any 
of the covenants on their part hereby made and entered 
into this contract shall at the option of the party of the 
first part be forfeited and determined and the party of the 
second part shall forfeit all their rights on this contract, 
and said first party shall have the right to re-enter and 
take possession of the premises aforesaid. It is mutually 
agreed that all of the covenants and agreements herein 
contained shall extend to and be obligatory upon the heirs, 
" executors, administrators and assigns of the respective 
parties.” It was signed only by Goodman and wife. 

It appears the educational board referred to was organ- 
ized February 14, 1888. No bond was ever given as pro- 
vided in the agreement. The university was located as 
agreed, a building commenced within the time and finished 
in April, 1890, costing about $80,000. The deed was not 
given. At the time of the agreement, the forty acres con- 
sisted of blocks numbered. 59 and 60, 73 and 74, 75 and 76, 
and contained the north half of blocks numbered 91 and 92 
in Bethany Heights Addition to Lincoln, and all belonged 
to Goodman. In 1889, the board procured appointment of 
appraisers under the statute and had their property ap- 
praised, including subscriptions and donations, but it did 
not include this land or contract. C. R. Van Duyn, treas- 
urer, says that Goodman told him that when he could get 
a blanket mortgage off this land he would deed. Van 
Duyn thinks this was in 1893. No other claim of right by 
the board appears; and in 1892 Goodman and wife vacated 
the plat of Bethany Heights as to this land. October 14, 
1893, the plaintiff loan company filed a judgment in Lan- 
caster county against Goodman for $1,099.51 and $15.48 
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costs. November 4, 1893, the agreement was filed with the 
register of deeds and recorded in the miscellaneous rec- 
ords. It was never acknowledged. November 17, 1894, 
Goodman and wife nade a mortgage to the First National 
Bank of Omaha for $6,000 on this forty acres and other 
lands. The judgment of plaintiff appearing on record, its 
amount was deducted from the $6,000 and indorsed on the 
note. 

January 11, 1896, plaintiff commenced suit to set aside 
an old mortgage and have the property sold on its judg- 
ment, making the First National Bank and Goodman’s 
widow and executrix, he having died in 1895, his children, 
the educational board, and one Robert 8S. Dill parties de- 
fendant, together with a mortgagee whose lien was alleged 
to have been satisfied. It asked that all parties be com- 
pelled to show their rights and priorities and a sale had to 
satisfy its judgment. Dill answered, setting out the facts 
as to the educational board’s claim and an assignment 
January 26, 1896, of that claim to himself and asked 
specific performance as to an undivided one-fourth of the 
forty acres. The First National Bank answered, denying 
any right in Dill, admitting plaintiff’s lien as first and 
asking to foreclose its mortgage for $4,900.49 and interest. 

Goodman’s executrix, and, after her resignation pending 
the suit, his administrator, denies that the educational 
board ever perfected its claim; says that it was not in ex- 
istence when the agreement was made, and denies all rights 
of Dill under it, and pleads some payments on the judg- 
ment and the mortgage of the bank. These payments were 
subsequently admitted, and the only question here is as to 
Dill’s claim for specific performance and its priority over 
the plaintifi’s judgment and the bank’s mortgage. The 
trial court found Dill entitled to a conveyance of an un- 
divided one-fourth of the forty acres, and his rights prior 
to both the judgment and the mortgage. From this part of 
the decree is the appeal. 

Appellants urge (1) that the alleged contract is no con- 
tract, because never executed by the second party, though 
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clearly intended to be, and that it could not be binding, 
because the second party was not in existence; (2) that it 
was abandoned by the educational board; (3) that it was 
never performed; (4) that its description of premises is 
too indefinite. 

As to the first point, the terms of the contract bear out 
the appellants’ contention. It would be difficult to draw 
an instrument more strictly bilateral in its form. How- 
ever, every instrument must be interpreted by its surround- 
ings and connections; and in considering the facts sur- 
rounding this contract we are compelled to conclude that 
this was an agreement for a conditional subscription, an 

‘offer to the other parties when they should be incorporated, 
which looked to their incorporation and undertook to 
carry out this agreement when they should comply with 
its conditions. Such an offer, of course, could be with- 
drawn at any time before acceptance; and if no action 
towards organizing the corporation was taken within a 
reasonable time, it would be deemed withdrawn. If, how- 
ever, within a reasonable time, the incorporation was 
effected and the conditions performed before withdrawal of 
the offer, it would seem to make a binding obligation. 
Counsel for appellants make no claim for the application 
of the well-known doctrine that specific performance of an 
agreement for a gift will not be enforced, and that this 
remedy avails only upon contracts for a valuable consid- 
eration. Pomeroy, Equity Jurisprudence, sec. 1405. Prob- 
ably they thought the location of the university and erect- 
ing of its buildings sufficient to take the case out of the 
rule by establishing a subsequent valuable consideration 
and to bring this gift under the exception made for one 
who has expended money or changed his position in expec- 
tation of the promised gift. Darke v. Smith, 45 Pac. Rep. 
[Utah], 1006. If so, however, it must be presumed from 
the fact of building at the agreed place. The record fails 
to disclose any other proof that this agreement was any 
part of the inducement to either location or building. 

The incorporation was effected within forty days after 
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the execution of the Goodman agreement. Nothing ap- 
pears to show that this was an unreasonable delay. The 
question remains, did they comply with the terms of this 
agreement? They had incorporated as an educational 
board. They commenced a building by the time stipulated 
and completed it by the time Hinited at a sufficient cost. 
Appellee Dill contends that. this was all the contract re- 
quired. It hardly seems so. This agreement in fact did 
not stipulate for the location of the university and its 
building, but for a bond that it should be located and built, 
“and this and other buildings and campus used for uni- 
versity purposes.” ‘This was all to be done before the right 
to a deed should accrue. The other party can not say that 
it is better to have this building on the location than the 
security for it. The owner had stipulated for what he 
wanted, and he could not be required to take something 
else. This bond was to be for something more, viz., “this 
and other buildings and campus to be used: for university 
purposes.” The bond stipulated for in the first subscrip- 
tion was to “permanently maintain a Christian univer- 
sity.” The object that Goodman had in signing this agree- 
ment may, for aught we know, have depended entirely upon 
the making and deposit of this bond within a reasonable 
time. At all events he stipulated for it, was entitled to 
get it before making the deed, and was under no obliga- 
tions to accept anything else. This contract is not to 
deed lands when a college is located and built. The in- 
corporation of the board and the giving of the stipulated 
bond in any reasonable time would have perfected its right 
to whatever the contract gives. The actual making of the 
deed might have had to wait until the land was freed from 
the old mortgage, but the donees’ right to it would have 
heen perfect. The agreement is not in the alternative. If 
the furnishing of the required bond to locate, build and use 
for university purposes would comply with it, then surely 
merely locating and building would not. It is urged that. 
Goodman could not sit down and wait till the agreements 
of the contemplated bond were all complied with and then 
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say, after getting all the benefits, that the agreement had 
not been fulfilled. As above suggested, the immediate 
assurance which such a bond would have given may have 
been the moving consideration for the gift. The securing 
the future use of the building may have been uppermost. 
A donor is surely under no obligation to make demand of 
performance of conditions by a donee. 

The defective description is also objected to. When this 
contract was made the land was platted. It remained so 
until two years after the right of the educational board be- 
came, as its assignee claims, perfect. The plat is still in 
existence and can be applied to the ground. Its vacation. 
took away no rights of the board in any specific land and 
gave it none in any other. If it ever became entitled to a 
conveyance of anything, it was some specific ten acres ob- 
tainable by taking every fourth block in the forty acres 
described. The vacation of the streets and alleys would 
have no effect except on the public easement. The ground 
would still be there and the plat in the files, both just as 
certain and as recognizable as before. The situation of 
these blocks and the impossibility of telling from this 
description what was intended to be covered by it has been 
indicated. It seems to be clear that an undivided interest 
was not to be conveyed, for a division is provided for. The 
court, however, can not make the division, for the point of 
commencement to count off each fourth block is not indi- 
cated. The contract must be such as can be specifically 
enforced by the decree of the court. So long as the parties 
left it to be determined by themselves where the beginning 
should be made, the court can not begin for them. 3 Pom- 
eroy, Equity Jurisprudence, secs. 1404, 1405; Camden & 
A. R. Co. v. Stewart, 18 N. J. Eq., 489. In Nippalt v. Kam- 
mon, 39 Minn., 372, a description, like the one we have, 
was found too vague for specific enforcement. In that case 
the defendant agreed to sell “5 acres, lot 3, sec. 23, town. 
28, range 23.” The court says it has no means’ of knowing 
which five acres was intended. No more have we as to 
which ten of the forty, all of which was owned by Good- 
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lan, is meant by our contract. Similar indefinite deserip- 
tions are held to prevent a decree for performance in Bur- 
nett v. Kullak, 76 Cal., 585; Rochester v. Yesler’s HMstate, 
6 Wash., 114; Appeal of Holthowse, 12 Atl. Rep. [Pa.], 
340; Pierson v. Ballard, 32 Minn., 263. 

It is therefore recommended that the decree be reversed 
as to defendant, Robert 8. Dill, and his cross-bill dis- 
missed, and affirmed as to the findings and decree for plain- 
tiff, the Omaha Loan & Trust Company, and defendant 
First National Bank of Omaha. 


Day and KIRKPATRICK, CC., concur. 


By the Ceurt: For the above reasons the findings and 
decree in favor of cross-petitioner, Robert S. Dill, are re- 
versed and his cross-bill dismissed; the decree in other re- 


spects is affirmed. ; 
JUDGMENT ACCORDINGLY. 


CARL ZIMMERMAN BT AL. V. Kate SMILEY. 
FiLtEp JUNE 19, 1901. No. 10,045. 
Commissioner’s opinion, Department No. 1. 


A Mother Can Not Compromise Rights of Her Children in Pending 
Action on Liquor Seller’s Bond. A mother, pending an action 
upon a liquor seller’s bond, under section 16, chapter 50, Com- 
piled, Statutes, brought on her own behalf and that of her 
minor children, has not authority to settle and compromise 
their rights without the authority and approval of the court. 


Error from the district court for Jefferson county. 
Tried below before Lutron, J. ‘Affirmed. 


E. H. Hinshaw, Charles Clifton and W. H. Barnes, for 
plaintiffs in error. 


John C. Hartigan, John Heasty and Alfred Hazlett. 
contra. 
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HASTINGS, C. 


But one question is raised in this case. It is an action 
brought under section 16, chapter 50, Compiled Statutes, 
by a married woman in her own name, and as the next 
friend of her children, for damages alleged on account of 
the death of the husband and father. During the pendency 
of the action, she executed the following receipt: 


_ “FarrBury, Nepr., Sept. 8th, 1896. 
“In the District Court of Jefferson County, Nebraska. 


“Mrs. SMILEY, PLAINTIFF, 
vs. \ Receipt. 
W. H. BEARDSLEY, DEFENDANT. 

“Received of W. H. Beardsley fifty dollars ($50.00) in 
full satisfaction of all claims, damages and demauds held 
or due me from the said W. H. Beardsley, and in full settle- 
ment of the above case, so far as the same affects the said 
W. H. Beardsley. Mrs. Kate SMILEY.” 


At the trial the jury were instructed that if they found - 
that this receipt was executed voluntarily and without 
nusrepresentation or fraud, it would be a bar to the claim 
of the plaintiff for her own personal damages against the 
sureties of the liquor seller, but that it would be no bar 
to her recovery for any loss of support which the jury 
should find that the.children had suffered through the 
liquor traffic of the defendant principals. The jury re- 
turned a special finding that the receipt was executed with- 
out fraud or misrepresentation. The jury also returned a 
special verdict finding that plaintiff should recover $1,000 
on account of her children from all the defendants, and 
recover nothing from any of them on her own account. _ 

The errors complained of all relate to the holding of the 
defendant sureties liable, notwithstanding this receipt, for 
the children’s loss of support. It is earnestly claimed that 
the statute in question gives the mother full control, not 
only of this action, but of the funds, and is ample warrant 
for her releasing the action of her children, as well as her 
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own. The section reads as follows: “It shall be lawful 
for any married woman, or any other person at her re- 
quest, to institute and maintain, in her own name, a suit 
on any such bond for all damages sustained by herself and 
children on account of such traffic, and the money when 
collected shall be paid over for the use of herself and chil- 
dren.” 

The case of Wardell v. McConnell, 23 Nebr., 152, is cited 
in support of the contention that the mother is able to ex- 
ercise full control of not only the litigation, but the rights 
of her children; that in fact the right is her right, while 
given her on account of her children, and in confidence 
that as a mother she will exercise it for their benefit. 
Wardell v. McConnell hardly seems to bear out the con- 
tention of the plaintiff in error. In that case the jury 
found, and the court decided, that the mother had estopped 
herself from claiming anything on her own account by her 
contributing to the procuring of the liquor which caused 
the damage; but it held that this, if it prevented recovery 
on her own account, did not interfere in the least with a 
recovery on account of her children. If an estoppel on her 
own account did not prevent a recovery on behalf of her 
children, it is difficult to see why a receipt would do so, 
which purports to be signed simply on her own account. 
It is to be remembered, too, that in Buckmaster v. Me- 
Elroy, 20 Nebr., 557, the complicity of a drinker in his own 
intoxication was held to be no bar to his recovery of dam- 
ages for the loss of his legs occasioned by such intoxica- 
tion. If the reasoning of that case is carried to its logical 
result, action for damages of this kind is barred only by 
payment or by the statute of limitations. The statute 
seems to authorize the mother to institute and maintain an 
action and collect the proceeds for her use and her chil- 
dren’s. We do not see, however, that any greater control 
is given her than that exercised by a next friend in suits 
on behalf of a minor, and it seems well established that a 
next friend has no authority to compromise or settle the 
claim of the ward, except by the approval of the court. 
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Tripp v. Gifford, 155 MES 108, and cases cited in that 
opinion. 

We do not discover any error in the instructions, nor in 
the findings of the jury thereunder. It would seem that 
the mother, while she might collect the compensation for 
her children’s loss, could barter away only her own, and 
that in carrying on an action of this kind she has only the 
authority of a next friend, so far, at least, as her children’s 
rights are concerned. That seems to be as much as the 
statute contemplates giving her. We therefore recommend 
that the judgment of the district court be affirmed. 


Day and KirgKPAaTRICK, CC., concur. 


By the Court: For the reasons stated in the foreguing 
opinion the judgment of the district court is 


AFFIRMED. 


Nore.—While the next friend may be any person who will under- 
take the infant’s cause, he is in theory of law appointed by the 
court. Morgan v. Thorne, 7 Mees. & Wels. [Eng.], *400; The Etna, 1 
Ware [U.S. D. C.], 462; Baltimore & O. R. Co. v. Fitzpatrick, 36 Md., 619. 
A next friend can not bind the infant’s estate for attorney fees. 
Houck v. Bridwell, 28 Mo. App., 644. He can not submit the case to 
arbitration. Tucker v. Dabbs, 12 Heisk. [‘Tenn.], 18. He can not com- 
promise the suit without the express sanction of the court. Isaacs 
vo. Boyd, 5 Porter [Ala.], 388; Miles v. Kaigler, 10 Yerg. [‘Tenn.], 10; 
Crotty v. Eugle, 35 W. Va., 148; Clark v. Crout, 13 S. EB. Rep. [S. C.], 
602. But he may assent to arrangements which will facilitate the 
tnial and determination of the cause. Kingsbury v. Buckner, 134 U. S., 
650. Not being a party to the suit, he is not liable for costs.—RE- 
PORTER. 


JoHN T. JONES v. W. E. Srewarr. 
Firrp JuNE 19, 1901. No. 9,880. 
Commissioner’s opinion, Department No. 1. 


4. Dealer Not Bound to Disclose Superior Knowledge. Where per- 
sons are dealing with each other upon equal terms, and no 
confidential relation exists between them. neither is bound to 
disclose superior information he may hive respecting the 
transaction. . rs 
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2. Poor Judgment No Basis for Relief in Equity. Poor judgment, or 
unfortunate trades, in the absence of fraud or deception, form 
no basis for relief by the court. 


8. Conflicting Evidence. ‘The finding of a jury, upon questions prop- 
erly submitted, when the evidence is fairly conflicting, will not 
be disturbed unless it appears to have been influenced by 
passion or prejudice. 


4, Admission of Evidence. Certain rulings on the admission of evi- 
dence, presenting no new questions of law, examined and 
sustained. : 


Error from the district court of Lancaster county. 
Tried below before HALL, J. Affirmed. Houcoms, J., dis- 
senting. 


Frederick Shepherd, for plaintiff in error: 


The active concealinent of a material fact has the same 
effect as an express false representation. Larson, Con- 
tracts, 227. 

In setting aside a transaction as fraudulent, inade- 
quacy of price is a strong circumstance. That sup- 
pressio veri is equal to suggestio falsi, is a principle which 
will prevail. In the absence of a satisfactory reason, it is 
a badge of fraud. Beard v. Campbell, 2 A. K. Marshall 
[Ky.], *125. 


Addison S. Tibbets and Halleck I’. Rose, contra: 


A purchaser is not obliged to disclose a fact to the ven- 
dor, which would enhance the value of the property. Cod- 
dington v. Goddard, 82 Mass., 486; Hurt vo. Wallace, 49 S. 
W. Rep. [Tex.], 675. 


Day, C. 


The facts in this case present a very singular transac- 
tion. On and prior to November 12, 1892, Willard BE. 
Stewart was the owner of lots 7 and 8 of College Hill, an 
addition to the city of Lincoln, upon which was erected a 
seven-room dwelling-house. The premises were incum- 
bered by a.mortgage of $2,000, together with a small 
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amount of accumulated interest and taxes. On said day, 
and for several years prior thereto, the plaintiff, under the 
name of John T. Jones, treasurer, had on deposit and to 
his credit in the First National Bank of Lincoln, $2,609.35, 
and, incomprehensible as it may seem, this fact had .en- 
tirely escaped his attention. The defendant discovering 
this fact, made a proposition to the plaintiff to deed him 
the property above mentioned, subject to the incumbrance, 
for an assignment of the plaintiff’s interest in and to cer- 
tain property, the nature and location of which the de- 
fendant declined to disclose. One of the conditions of the 
proposed trade was that the plaintiff should sign his name 
to the papers without seeing, reading or knowing the con- 
tents of the instruments he signed. After some modifica- 
tion of the proposition the parties came to an agreement, 
in pursuance of which the defendant, on November 12, 
1892, executed and delivered a warranty deed conveying 
the premises above mentioned to a person named by the 
plaintiff for plaintiff’s use, and also paid to the plaintiff 
$100 in cash. In consideration of this conveyance and the 
cash payment, the plaintiff, in pursuance of the agreement, 
signed two papers without reading them or seeing their 
contents, or knowing what they contained, except that they 
were to operate as an assignment of certain interests which 
he had, of the nature of which he was ignorant. At the time 
of the negotiation the plaintiff secured a written statement 
from the defendant that there was nothing contained in the 
papers which plaintiff signed which would subject him to . 
criminal liability, or bring upon him public ignominy or 
disgrace. Protected by this simple assurance, he blindly 
entered into the contract and signed the instrument placed 
before him. One of the papers so signed was a check in 
favor of the defendant, on the First National Bank for 
$2,609.35, by means of which the defendant drew said sum 
from the bank and applied it to his own use. Plaintiff 
kept the real estate for about two years, at which time he 
sold it, realizing from the sale just sufficient to pay the 
mortgage lien upon it. In 1894, plaintiff discovered the 
18 
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nature and extent of the property he had assigned to the de- 
fendant, and the full purport of the contract he had made 
dawned upon him. This action was brought in the district 
court of Lancaster county to recover of the defendant 
$2,609.35 and interest, and is in the nature of an action for 
deceit. Asa basis for his claim, the plaintiff, in substance, 
alleges that he was induced to sign the check without read- 
ing it, or seeing its written and printed contents, by the 
untruthful and fraudulent representations made to him 
by the defendant; that defendant told him he wished to 
procure from plaintiff a power of attorney and an assign- 
ment; that it would not put the plaintiff ina worse condi- 
tion or position, lose him any money or deprive him of 
any interest, but would be of great value to the defendant; 
that plaintiff, by oversight and error, forgot the fact 
of his deposit in the bank, and relying on the representa- 
tions made by the defendant, and believing them to be true, 
signed his name twice, but that in doing so unknowingly 
signed the check on which the defendant drew said money 
from the bank. The answer denied any false or fraudulent 
representations whatever to induce him to sign the papers, 
and alleged that the plaintiff signed the check and papers 
voluntarily and knowingly and in accordance with the 
agreement entered into between the plaintiff and defend- 
ant. The trial resulted in a verdict and judgment in favor 
of the defendant, to review which the case is brought to 
this court on error. . 

Much as the court may feel disposed to condemn the sel- 
fish cunning manifested by defendant in this transaction, 
and to lament the artless confidence of plaintiff, yet the 
legal rights involved are governed by well established prin- 
ciples of the law, and by the law only must they be settled. 
The rule is well established that where persons are dealing 
with each other upon equal terms, and no confidential re- 
lation exists between them, neither is bound to disclose 
superior information he may have respecting the transac- 
tion, and, in the absence of fraud or deception to induce 
the contract, the courts can afford no relief. The law pre- 
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sumes every man capable of taking care of his own inter- 
ests, and his poor judgment or unfortunate trades can not 
form a basis of interference by the court. To recover, it 
was necessary for plaintiff to prove that the representa- 
tions were made; that they were false; that plaintiff be- 
lieved the representations to be true and relied upon them ; 
and that he was injured thereby. The question of fact as 
to whether defendant had made any false or fraudulent 
representations upon which plaintiff relied in entering into 
this transaction and signing the check and power of at- 
torney was submitted to the jury under proper instruc- 
tions, upon evidence which was slightly conflicting, and 
the finding of the jury is conclusive upon this court. 

For the purpose of determining the amount of plaintiff’s 
damage, in the event the jury should find there had heen 
false representations made by defendant, upon which 
plaintiff relied in making the contract, testimony was in- 
troduced on both sides as to the value of the property at 
the date the trade was made. Plaintiff’s witnesses, four in 
number, placed the value of the real estate at. sums ranging 
from $2,500 to $2,700, while the defendant’s witnesses, 
seven in number, placed it at from $4,000 to $5,000. There 
was ample evidence for the jury to find that the value of 
the property received by the plaintiff was equal to the 
value of the property he parted with. This question was 
also submitted to the jury under proper instructions, and 
being resolved by the jury in defendant’s favor upon fairly 
conflicting evidence, their finding will not be disturbed. 
Interstate Savings & Loan Ass’n v. Strine, 59 Nebr., 27; 
Van Housen v. Broehl, 59 Nebr., 48. This rule has been an- 
nounced so many times by this court that it is unnecessary 
to cite authorities to support it. Jfourteen cases can be 
’ found in the index of volume 59, under the title of “Re. 
view.” 

Another error complained of by plaintiff was a ruling 
of the court excluding from the evidence a part of the de- 
fendant’s answer, which had previously been stricken out, 
to the effect that the moneys standing to the credit of 
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plaintiff on the books of the bank “was connected and in- 
volved with the affairs and business of Doolittle & Co., of 
which firm the plaintiff was a member.” Plaintiff’s con- 
tention is that this part of the answer was admissible, not- 
withstanding it had been stricken out, for the purpose of 
showing admissions of defendant that the funds for which 
he desired the assignment grew out of matters relating to 
the business of Doolittle & Co., and that such admissions 
tended to corroborate the testimony of the plaintiff. The 
portion of plaintiff’s testimony which it is claimed this 
part of the answer tended to support is where the plaintiff, 
in relating what defendant said to him, testified: “You 
know you are a bankrupt and this affair refers to matters 
you have forgotten and can be of no benefit to you; and 
besides I think you would do me a special favor before you 
would some of your old creditors of the firm of Doolittle 
& Co.” This was denied by the defendant. In this con- 
nection the plaintiff testified that defendant “was very 
careful not to refer in any manner to the credit or prop- 
erty he wished to obtain,” and that the defendant at the 
time did not represent that the property or thing he 
wanted had any connection with the affairs of Doolittle & 
Co. He argued that “I being a bankrupt, it would in no 
way harm me financially and at the same time do him a 
great kindness.” To our minds, the portion of the answer 
previously stricken out, and which was excluded by the 
court, tended in no way to corroborate the plaintiff’s tes- 
timony—in fact it was a contradiction of it. Neither was 
it competent to discredit the testimony of defendant; at 
most it was but an admission of defendant at variance with 
his testimony upon an immaterial point, and one upon 
which the testimony of both plaintiff and defendant 
agreed. : : 
The defendant testified that he told the plaintiff that, 
in his opinion, the property he was deeding to him was of 
about equal value of the property he was getting from 


plaintiff. To dis¢redit this, and to show defendant did not _ 


regard the properties of equal value, plaintiff sought to 


° 
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show that defendant had paid $600 for the information 
which enabled him to make the trade. We can see no error 
in excluding the testimony; it was entirely immaterial 
what defendant may have paid for the information ; he may 
have made a good or a bad bargain; it did not go to show 
that the value of the property was less than defendant 
claimed. It is a matter of common experience that persons 
ofttimes make great sacrifices of their property for the 
purpose of realizing therefrom ready cash. 

All of the elements of fraud presented by the pleadings 
were fully and fairly submitted to the jury by the instruc- 
tions, and after a careful investigation of the record, we 
can find no legal reason to disturb the judgment. It is 
therefore recommended that the judgment be affirmed. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
Honcoms, J., dissents. 


FARMERS & M&rERCHANTS INSURANCE COMPANY VY. FRANK 
; DOBNEY. 


s 


FinED JUNE 19,1901. No. 9,888. 
Commissioner’s opinion, Department No. 1. 


1, Exception to Excluding Testimony Unavailing Without Tender. 
Exceptions to the exclusion of testimony are unavailing unless 
there be a tender made of the proof which it was sought to 
elicit. Union P. R. Co. v. Vincent, 58 Nebr., 171, followed. 


2. Pleading: New CavusE or ACTION IN REPLY Nor Goop: GENERAL 
Rue: Warver. As a general rule, it is not good pleading to 
state a new cause of action, or part thereof, in the reply; but 
where no objection is made on that ground in the district court, 
and the issues presented are submitted on their merits, the ob- 
jection that the cause of action was first stated in the reply 
will be held to have been waived. Gregory v. Kaar, 36 Nebr., 533, 
followed. 


214 NEBRASKA REPORTS. [ Vor. 62 


Farmers & Merchants Ins. Co. v. Dobney. 


8. Conflicting Proof: Waiver. Where the proofs before a jury are 
conflicting, the verdict will not be disturbed unless it is clearly 
wrong. 


4. Evidence: Jury. Evidence examined, and held to present a proper 
question for the jury. 


5. Error Must Be Brought to Attention of Trial Court. An alleged 
error not brought to the attention of the trial court will not 
be considered by this court on a review of the case. by petition 
in error. Heklund v. Willis, 42 Nebr., 737, followed. 


. Classified Legislation Is Not Unconstitutional. There is nothing 
in the constitution of the United States or of this state which 
forbids classification of subjects for the purpose of legislation. 
fhe power to classify is subject only to the limitdtion that the 
classification must not be arbitrary. 


Cc 


7. Taxation of Attorney’s Fee as Costs Constitutional. The provision 
of section 3 of the valued policy law (Compiled Statutes, 1899, 
ch, 43, sec. 45), permitting the taxation as costs of a reasonable 
attorney’s fee upon rendering judgment against an insurance 
company on a contract insuring real estate, is grounded on 
considerations of public policy, and is constitutional. 


Error from the district court for Holt county. Tried 
below before KINKaID, J. Affirmed. 


This cause was taken to the supreme court of the United 
States, on writ of error issued by Justice Brewer, October 
14, 1901. A reversal is claimed because, as. alleged, the 
decision is contrary to the doctrine announced in Gulf, C. 
& S. i. R. Co. v. Hilis, 165 U. S., 150.—Reporrer. 


Halleck F'. Rose and Wellington H. England, for plain- 
tiff in error. 


Michael F. Harrington, contra. 


Day, C. 


lor brevity the parties will be referred to as “plaintiff” 
and “defendant” as they appear in the court below. 

This action was brought by plaintiff on appeal from the 
county court to the district court of Holt county, against 
the defendant, the basis of the action being an insurance 
policy issued by the defendant to the plaintiff, dated April 
26, 1892, and expiring April 26, 1897. The consideration 
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for the policy was plaintiff’s note for $36, dated April 26, 
1892, and due December 1, 1892. The specific property 
covered by the policy and the amount of insurance thereon 
were as follows: $800 upon the dwelling-house, $300 on 
barn number one, $200 on barn number two, and $500 on 
cattle. The dwelling-house was wholly destroyed by fire 
on March 14, 1896. The trial resulted in a verdict for 
plaintiff for $887, upon which, with accrued interest, a 
judgnient was subsequently rendered. To review this 
judgment defendant brings error to this court. 

The answer admitted the issuance and delivery of the 
policy, but alleged that the note given for the premium 
contained a stipulation that the company should not be 
liable for any loss or damage which might occut to the 
property while the note or any part thereof was past due 
and unpaid; that at the time of the alleged fire the note 
was past due and unpaid, and still remains unpaid; that 
the policy, by its terms, became suspended and inoperative, 
and no liability attached to the defendant thereunder. 
The policy contained a stipulation as follows: “If a note 
be given for the premium on this policy, or any part 
thereof, it is mutually agreed and understood by and be- 
tween the assured and this company, that in case said note, 
or any part thereof, be not paid at maturity, this policy 
shall be suspended, inoperative, and of no force or effect, 
so long as such note, or any part thereof, remains overdue 
and unpaid; and in case of any loss of said property, either 
partial or total, while said note, or any part thereof, re- 
mains overdue and unpaid, this company shall not be 
liable for such loss, nor shall the payment of said note, or 
the receiving or retention of the proceeds, or any part 
thereof, by this company, render it liable for any loss oc- 
curring while said note, or any part thereof, remains over- 
due and unpaid, nor shall such payment or retention be 
construed to be a waiver of any condition in this policy or 
application. The payment of the premium, however, re- 
vives this policy and re-instates the same for the remainder 
of its term only.” 
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The veply alleged that previous to the fire it had been 
mutually agreed that the contract of insurance was sev- ” 
ered; that the dwelling-house was insured separately from 
the other property ; that the defendant received from plain- 
tiff full payment of the premium on the dwelling-house 
prior to the loss. By order of the court, the petition filed 
in the county court was to stand as the petition in the dis- 
trict court, to which defendant filed answer and plaintiff 
filed reply. 

It will not be necessary to consider all of the numerous 
errors alleged in the petition in error; such as are not 
argued in the brief will be deemed to have been waived. 
One of the assignments relates to the overruling of the 
motion to strike the reply from the files. 

Immediately after the jury was sworn, the defendant 
called the county judge as a witness, presumably to show 
by oral testimony that the issue presented by the pleadings 
was different from what it was in the county court. Upon 
objection to the examination of the witness on the ground 
that its purpose was not disclosed, defendant made an oral 
motion to strike the reply, for the reason that the plead- 
’ ings presented a new issue from the one tried in the county 
court; but before the motion was passed on, or any testi- 
mony taken in support thereof, and apparently immedi- 
ately following the motion to strike the reply, the defend- 
ant suggested a diminution of the record. A colloquy fol- 
lowed between the court and counsel for both sides, at the 
conclusion of which the court made a ruling: “The order 
is granted and I will look up the question of jeopardy.” 
This is the only ruling disclosed by the record on the mo- 
tion to strike the reply; and to this ruling no exception 
was taken by the defendant. The order of the court is in- 
(definite as to its application to the motions then before the 
court, but it referred to the diminution of the record; 
otherwise there would have been no occasion to have pro- 
ceeded with the trial upon the theory the case was tried. 
It would have been an easy matter, by comparison of the 
pleadings in the county court with those in the district 
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court, to determine whether a new issue had been raised. 
The record brought to this court shows the proceedings 
had in the county court and discloses that plaintiff was 
granted leave to file a reply and that a reply was filed; 
but it is not set out in the transcript. If it had become 
lost, its contents could have been established by compe- 
tent evidence. If the defendant desired to insist on its mo- 
tion to strike, it should have interrogated the witness fur- 
ther; and if denied that right, made its offer to prove the 
fact. Failing to do this, there is nothing presented in this 
assignment of error for our review. 

Assignment of error No. 4 is, “In permitting the teal of 
issues which were not raised in the trial in the county 
court, where the case originated.” Nowhere in the record 
is it shown what the issues were in the county court, nor 
is it shown in what respect the issues tried in the district 
court were different from those that were tried by the 
county court. There is, therefore, nothing before us from 
which it can be determined whether the issues were the 
same or not. Defendant started to show the difference, if 
any, at the entrance of the trial, but did not persevere 
long enough to prove any difference. At the conclusion of 
the evidence defendant made an offer “to show that the 
issues in the case and tried in this court are different and 
other issues from the issues tried in the court below.” But 
the offer did not inform the court in what respect the 
issues differed, nor what the issues were in the court be- 
low, nor any facts from which such conclusion could be 
drawn. The offer was a mere conclusion—the facts should 
have been stated so that the court could say from them 
whether a new issue was presented. From the record 
made, this court is unable to say that the offered testi- 
mony, if received, would have shown any difference. “Ex- 
ceptions to the exclusion of testimony are unavailing un- 
less there be tender made of the proof which it was sought 
to elicit.” Hambleton v. Fort, 58 Nebr., 282; Union P. R. 
Co. v. Vincent, 58 Nebr., 171. 

Defendant insists that on the pleadings and evidence it 
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was entitled to a verdict as a matter of law. This conten- 
tion rests in part upon the peculiar state of the pleadings. 
Plaintiff had stated one part of his cause of action in the 
petition and the remainder of it in the reply. he answer 
admitted a part of the petition, including some facts that 
were at variance with the reply. To illustrate: The peti- 
tion charged that the consideration for the issuance of the 
policy was plaintiff’s note for $36; and the property de- 
scribed as being covered by the policy was the dwelling- 
house only. The answer admitted this, but alleged the 
note had not been paid, and pleaded conditions of the note 
and policy which would suspend its operation. The reply 
alleged that the contract had subsequently been severed, 
and that the amount of premium on the dwelling-house 
for the full period had been paid and that the balance due 
upon the note was for the premium upon the other items 
of property covered by the policy. With this confusion as 
a basis, defendant contends that the facts alleged in the 
petition, which were expressly admitted in the answer, be- 
came conclusively established for the purpose of trial and 
could not be avoided by a reply. As a general rule of 
pleading, we think this contention is correct, but, as ap- 
plied to the procedure adopted by the defendant in this 
case, the claim is too broad. If the defendant had moved 
the court to strike the reply or a part thereof because the 
allegations therein were inconsistent with the material al- 
legations of the petition, we think it would have been sus- 
tained ; but where no objection is made on that ground in 
the district court, and the issues are presented and sub- 
mitted on their merits, the objection that the cause of 
action was first stated in the reply will be held to have 
been waived. Gregory v. Kaar, 36 Nebr., 533. The peti- 
tion should contain a full statement of the facts constitut- 
ing plaintiff’s cause of action, and the facts should be 
stated so as to harmonie with the proof produced at the 
trial. Itis no part of the office of a reply to contain allega- 
tions which are necessarily a part of the cause of action 
and which must be sustained by plaintiff’s proof in open- 
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ing. Wigton v. Smith, 46 Nebr., 461; Anderson v. Imhoff, 
34 Nebr., 335. Where the pleader has interchanged these 
offices, the defendant in the trial court must move at the 
proper time in the interest of better pleading, or he will be 
deemed to have waived the defect. He can not go to trial 
and, after verdict against him, be heard to object that the 
cause of action is stated in the reply. Vernon v. Union 
Tife Ins. Co., 58 Nebr., 494. 

The contention of defendant, that it was entitled to a 
verdict on the pleadings and evidence, is also supported by 
an exhaustive analysis of the evidence. There was a differ- 
ence in the testimony given by the plaintiff and that given 
by the principal witness for defendant concerning the 
severance of the policy and the application of payments. 
In many details they were in complete harmony; and both 
agreed that the company was to approve the request of 
plaintiff before it would become operative, and the agent, 
was to communicate from Lincoln, after submitting the 
question to the company. He did communicate in a letter, 
omitting formal parts, as follows: ‘Frank Dobney—Dear 
Sir: Enclose your policy. Everything O. K. Note ex- 
tended to fall due same time as last one.” The letter is so 
indefinite that it will sustain almost any contention based 
on the policy. Plaintiff testified that when the payment 
of $10 was made, no instruction was given as to how it 
should be applied; that later, when the agent adjusted the 
loss on a steer which had been killed by lightning, that 
plaintiff wanted the amount, $17.86, applied on the note, 
so that the house would be insured anyhow; that the agent 
thought it would be all right to apply the payment that 
was already paid on the house, and that he would write 
when he got to Lincoln. He was then asked : 

Q. What did he say about insurance on the dwelling- 
house, th. $800? 

A. He said it would be all right. 

Q. Well, explain how it would be all right. 

A. If it would be satisfactory to the company, and he 
thought it would. To apply the payment that was already 


220 NEBRASKA REPORTS. [ Vou. 62 


Farmers & Merchants Ins. Co. v. Dobney. 


paid, on the house, and he would write me when he got to 
Lincoln, and the $17.86, apply that on the note. 

Q. What did he say about the premium on the house? 

A. Sixteen dollars he said. 

Q. Now, what was to be done after you had paid the 
premium on the dwelling-house, the $16 and interest; what 
was to be done with the balance? 

A. It was to be applied on the rest of the insurance. 

The testimony of plaintiff tending to establish a sever- 
ance of the contract, the conversations with the agent, and 
the letter, together with the testimony of the agent, that 
he reported to the company all that was said between 
plaintiff and himself, and that the letter was written in 
pursuance of the direction of the company, were all mat- 
ters presenting an issue of fact, upon which there might 
be a difference of opinion, and in submitting the issue of a 
severance of the contract to the jury we think the court 
acted wisely. 

Defendant further urges that the clause in the policy 
suspending it, while the premium note is past due, is reason- 
able and just, and that nothing short of full payment or 
waiver of the stipulations can remove the suspension 
caused by the failure to pay the note. Granting this to be 
true, it can not avail defendant, for the question was fairly 
submitted to the jury as to whether the contract had been 
severed and whether the full premium upon the dwelling 
had been paid. The jury resolved these questions in favor 
of the plaintiff. 

Where the proofs before the jury are conflicting, the 
verdict will not be disturbed unless clearly not sustained 
by the evidence. Van Housen v. Broehl, 59 Nebr., 48; 
Chicago, M. & 8. P. R. Co. v. Johnston, 58 Nebr., 236; 
Louis v. Union P. R. Co., 48 Nebr., 151. In our view, there 
was evidence sufficient to sustain the verdict. 

Defendant also contends that the verdict was excessive, 
—the full amount of insurance upon the house destroyed, 
when there was a small sum still due upon the note orig- 
inally given for the policy. This point might be well taken 
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if a counter-claim had been filed for that amount. It did 
not do it, nor did it call the attention of the court to it 
at the trial nor in the motion for a new trial. It is pre- 
sented in this court for the first time. It is the established 
rule of the court, in reviewing a case by petition in error, 
to refuse to consider an alleged error that was not brought 
to the attention of the trial court. Lcklund v. Willis, 42 
Nebr., 737; Clark v. Carey, 41 Nebr., 780; Bankers Life 
Ins. Co. v. Robbins, 59 Nebr., 170; Broadwater v. Foa- 
worthy, 57 Nebr., 406. 

The district court, on the day the motion for a new trial 
was overruled, entered an order finding there was due the 
plaintiff from the defendant a reasonable attorney’s fee in 
the case in the sum of $150, and taxed this amount as part 
of the costs. This order was made under the authority of 
section 45, chapter 48, Compiled Statutes, which provided: 
“The court upon rendering judgment against an insur- 
ance company upon any such policy of insurance shall 
allow the plaintiff a reasonable sum as an attorney’s fee, 
tc be taxed as part of the costs.” A very able and ex- 
haustive argument has been made by counsel for defend- 
ant, assailing this section of the law as unconstitutional, 
and to the mind of the writer, at least, the argument seems 
to be founded upon good reason. The question, however, 
can hardly be said to be an open one in this state. The 
precise question has been decided by this court and many 
of the authorities cited in the brief of defendant were con- 
sidered and reviewed by the court. Lancashire Ins. Co. 
v. Bush, 60 Nebr., 116, in which Judge SULLIVAN, referring 
to the decisions of our own court, says: “These decisions 
are vigorously attacked, but we are convinced, as the result 
of further investigation of the subject, that they are sound 
and should be adhered to. There is nothing in the constitu- 
tion of the United States, or of this state, which forbids 
classification of subjects for the purpose of legislation. Bar- 
bier v. Connolly, 113 U. S., 27 [5 Sup. Ct. Rep., 357, 28 L. 
Ed., 923]; Atchison, T. & 8. F. R. Co. v. Matthews, 174 U. 
S. 96 [19 Sup. Ct. Rep., 609, 43 L. Ed., 909]; State v. 
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Farmers & Merchants Irrigation Co., 539 Nebr., 1. * * * The 
legislature was, we think, within its constitutional power 
in selecting this class of insurance companies from all 
other litigants, and subjecting them, if unsuccessful, to the 
payment of attorney’s fees, because experience and observa- 
tion had shown that the defenses upon which they generally 
rely, are without merit and constructed out of some of the 
forfeiture clauses with which their policies are thronged. 
The law in question was designed to repress an evil prac- 
tice, to advance public interest and promote justice. It 
was an exercise of legislative power justified by considera- 
tions of public policy. Similax statutes have been held 
valid in other jurisdictions. Kansas P. R. Co. v. Mower, 
16 Kan., 578; Atchison, 7. & S. F. R. Co. v. Matthews, 58 
Kan., 447 [49 Pac. Rep., 602]; Peoria, D. d H. Rk. Co. v. 
Duggan, 109 Tl, 587; Perkins v. St. Lowis, I. M. & 8. R. 
Co., 103 Mo., 52 [15 S. W. Rep., 320); Burlington, C. R. & 
N. kt. Co. v. Dey, 82 Ta., 312 [48 N. W. Rep., 98]; Wort- 
man v. Kleinschmidt, 12 Mont., 316 [380 Pac. Rep.; 280]; 
Cameron v. Chicago, M. & St. P. R. Co., 63 Minn., 384 [65 
N. W. Rep., 652]; Vogel v. Pekoc, 157 Tl, 389 [42 N. KE. 
Rep.,386].” In numerous cases this court has sustained an 
allowance for attorney’s fee as part of the costs under this 
statute. Insurance Co. of North Aierica v. Bachler, 44 
Nebr., 549; Hanover Fire Ins. Co. v. Gustin, 40 Nebr., 828; 
American Fire Ins. Co. v. Landfare, 56 Nebr., 482; Hart- 
ford Fire Ins. Co. v. Corey, 58 Nebr., 209; German Ins. Co. 
v. Hddy, 37 Nebr., 461; Home Fire Ins. Co. v. Skoumal, 51 
Nebr., 655; Home Five Ins. Co. v. Weed, 55 Nebr., 146. 

It is therefore recommended that the judgment be af- 
firmed. . 

Hastings and Kirgpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judginent of the district court is 
AFFIRMED. 


Nore.—Attorney’s fee as guardian ad litem. HEuglebert v. Troxell, 40 
Nebr., 195. In a tax-foreclosure. Merrill v. Jones, 39 Nebr., 7638; Stege- 
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man v. Faulkner, 42 Nebr., 53; Adams v. Osgood, 42 Nebr., 450; Alecan- 
der v. Thacker, 43 Nebr., 494; Osgood v. Grant, 44 Nebr., 350. Statutory 
provisions giving an attorney a lien on papers, ete, are merely 
declaratory of the common law. Sayre v. Thompson, 18 Nebr., 33. 
Charging and retaining lien. Cones r. Brooks, 60 Nebr., 698; Hurlbert 
vt. Brigham, 56 \'t., 368, 372. In a suit by a client to recover money col- 
lected by an attorney, it was held to be the duty of the attorney 
to pay over as well as collect, and that by retaining the money he 
simply substituted one debtor for another, and was entitled to no 
compensation. Bredin uv. Kingland, 4 Watts [Pa.], 420. Where fees are 
due an attorney for services rendered a person, who sues him for 
money collected and not paid over, such indebtedness will consti- 
tute a proper set-off against the plaintitt’s demand. Foster v. Jaekson, 
S Baxter [‘Tenn.], 433.—REPORTER. 


CITIZENS STATE BANK OF Woop RIVER Vv. THOMAS J. SMOUT 
ae AT. 


Fimep June 19, 1901. No. 9,845. 
Commissioner’s opinion, Departinent No. 1. 


1. Married Woman: Common LAw Disapninity TO CONTRACT IN Vorcr, 

' Excevr WHERE STaTure ABROGATES. The common law disability 

of a married woman to contract is in force in this state, except. 

as abrogated by statute. Grand Islund Banking Co. v. Wright, 53 
Nebr., 574. 


2. Married Woman: ConTRAcTs: SEPARATE PROPERTY, TRADE oR Bus- 
Iness. She may make contracts only in reference to her sep- 
arate property, trade or business, or upon the faith and credit 
thereof, and with the intent on her part to thereby charge 
her separate estate. Grand Island Banking Co. v. Wright, supra. 


: SIGNING NoTE: NO PRESUMPTION OF INTENTION TO BIND SEP- 
ARATE PROPERTY: BURDEN OF PRoor. When a married woman 
signs a note, there is no presumption that she intended thereby 
to fasten a liability upon her separate estate; but in an action 
on such note, where coverture is pleaded as a defense, and 
proved, the burden is upon the plaintiff to establish that it 
was made with reference to, and upon the credit of, her prop- 
erty, and with the intent to bind the same. Grand Island Bank- 
ing Co. v. Wright, supra. 


Error from the district court for Hall county. Tried 
below before THomPsON, J. Affirmed. 
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Othman A. Abbott, for plaintiff in error. 
W. H. Platt, contra. 


KIRKPATRICK, C. 


_ This is an action brought by the plaintiff in error, the 
Citizens State Bank of Wood River, against Thomas J. 
Smout and Josephine Smout, his wife, in the district court 
of Hall county, on July 14, 1897. The petition filed was in 
the form usual upon promissory notes, and set out two 
notes for $1,000 and $800, respectively, signed by both de- 
fendants. Thomas J. Smout made default. Josephine 
Smout filed an answer, in which she admitted signing the 
notes set out in the petition, but pleaded coverture, and 
that she signed the notes as surety for her husband only; 
that she received no consideration whatever; did not sign 
the notes for the purpose or with the intention of binding 
her separate estate or property, and that said notes, or 
either of them, did not concern her separate property, 
trade or business, and that she did not sign them intending 
in any way to bind her separate estate. Judgment was en- 
tered in favor of the bank and against Thomas J. Simout, 
and in favor of the defendant, Josephine Smout, dismiss- 
ing the case as to her with costs. 

Two errors are particularly relied upon by plaintiff in 
error-to obtain a reversal of the judgment of the trial 
court. In the trial of the cause, over the objections of 
plaintiff in error, the court permitted each of the defend- 
ants to testify to conversations had between them at the 
time Thomas J. Smout presented the notes in question to 
his wife Josephine, and asked her to sign them. The tes- 
timony discloses that at this time Thomas J. Smout was a 
director in the bank; that he was owing the bank for 
borrowed money, the amount represented by these two 
notes; that the bank examiner had been complaining that 
the bank held too much paper with only one name upon it, 
and the other officers of the bank asked Thomas J. Smout 
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to procure the signature of his wife to the notes, which he 
promised to do. The cashier of the bank made out the 
notes and gave them to Smout and asked him to procure 
his wife’s signature to them. It seems clear that in per- 
forming this act Smout was acting for the bank. The 
bank, more than any one else, was interested in getting the - 
additional signature on these notes, and for that pur- 
pose it constituted Thomas J. Smout its agent to get the 
additional signature. It follows, therefore, that the tes- 
timony given to conversations had between Smout and his 
wife regarding her signature to the notes is not open to the 
objection urged by plaintiff in error. But if this evidence 
had been objectionable, its admission would have been 
error without prejudice, because, under all the evidence in 
the case and the instructions of the court, but one verdict 
could properly have been returned. 

Plaintiff next complains of the giving of instruction No. 
6, which reads as follows: “You are instructed that in 
order [to] bind a married woman npon a note or contract 
entered into while the marriage relation subsists, it must 
be made with reference to or upon the faith and credit of 
her separate estate or business, or in relation to her sep- 
arate estate, trade, or business, and you will determine 
whether Josephine Smout so signed the notes in question, 
and bring in your verdict accordingly.” If this instruc: 
tion is open to any objection, it is that it states the law 
more favorably to plaintiff than can be upheld. This 
being true, the bank is in no position to complain because 
it was given. Counsel for plaintiff in error complains of 
the decisions of this court construing what is known as 
the “Married Woman’s Act,” and admits that if the law 
is as frequently announced by this court, there was no 
error in the giving of the instruction complained of. The 
precise question involved has been so many times passed 
upon by this court that it would be of no advantage to re- 
examine the questicn. In the case of the Grand Island 
Banking Company v. Wright, 53 Nebr., 574, the present 
chief justice, in a very able opinion, after a careful exami- 

19 ; 
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nation of all previous decisions of this court, held that a 
married woman could only contract with reference to her 
separate property, trade or business, or upon the faith and 
credit thereof, and with the intent thereby to charge her 
separate estate. It was also said in that case that when a 
married woman signs a note, there was no presumption 
that she intended to fasten a liablity upon her separate 
estate, and that in an action on such note, where coverture 
was pleaded and proved, tle burden was upon the plaintiff 
to establish that the note was made with reference to and 
upon the credit of her property and with the intent to bind 
the same. The question was again considered in the case 
of Westervelt v. Baker, 56 Nebr., 63, in an opinion by 
RaGax, C. In that case, the learned commissioner, in 
discussing the presumption that arose by reason of a mar- 
ried woman signing a promissory note, said: “We have 
read and examined these cases heretofore, and have again 
studied them, and still we feel that our construction of the 
statute is correct. The court is divided as to the proper 
construction of this statute. It has several times been 
given the most careful consideration of which we are cap- 
able, and in Grand Island Banking Co. vo. Wright, 53 
Nebr., 574, will be found the views of the majority of the 
court, sustaining the construction which it has placed 
upon the statute, and the views of the members of the 
court who dissent from that construction. The construc- 
tion there placed by the majority of the court upon the 
statute must be considered as closing the question.” It 
follows, therefore, that, in the case at bar, the burden was 
upon the plaintiff bank to establish by a preponderance of 
the evidence that defendant Josephine Smout sigued the 
notes, intending thereby to pledge her separate estate with 
their payment. Plaintiff bank wholly failed on the trial to 
introduce any evidence upon this question. The only 
evidence in the case was negative in character, and intro- 
duced by defendants, and from it the facts appear that 
the notes in controversy represented a pre-existing debt 
of the husband; that the wife signed as surety only, and 
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without the intention of charging her separate estate with 
the payment of the notes. 

From what has been said it appears that the trial court 
could with propriety have instructed the jury to bring in 
a verdict in favor of the defendant, Josephine Smout. 
Theve being no error in the record, the judginent of the 
lower court should be affirmed. 


Day and Hastines, CC., concur. 


By the Court: For the reasons given in the opinion the 
judgment of the lower court is 
AFFIRMED. 


Union Stock YArps NATIONAL BANK y. THOMAS J. SMOUT 
BY AL. 


Finep JUNE 19, 1901. No. 9,995. 
Commissioner’s opinion, Department No. 1. 


1. Homestead Once Occupied, Burden on Creditor to Show Abandon- 
ment. It appearing from the evidence that the premises had 
been occupied by the debtor as a homestead, the burden is upon 
the execution creditor to show both removal therefrom and 
intentional abandonment. 


2. Homestead: Novice To SierirF: PRocepURE oF CREDITOR. When 
the execution debtor notifies the sheriff that the premises 
about to be sold are his homestead, and claims the same as 
exempt before sale made, the creditor must proceed under 

. section 5 et seg., chapter 36, Compiled Statutes, 1899. 


Error from the district court for Hall county. Tried 
below before THomPsoN, J. Affirmed. 


WH. Thompson,.for plaintiff in error. 
W. H. Platt, contra. 


KIRKVATRICK, C. 


On December 2, 1896, plaintiff in error, the Union Stock 
Yards National Bank of South Omaha, which was plaintiff 
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below, and will be so designated herein, recovered a judg- 
ment against Thomas Smout, as principal, and David Bar- 
rick, as surety, on a prommissory note for the sum of 
$937.81. On August 11, 1897, an execution was issued on 
the judgment and a levy made upon certain lands in Hall 
county owned by the defendant Smout. After notice, this 
real estate was offered at public sale by the sheriff, on 
September 28, 1897, at 2 o’clock P. M. After said real 
estate had been offered, but before it had been sold, de- 
fendant Smout caused to be delivered to the sheriff a notice 
as follows: 

“To George P. Dean, Esq., Sheriff of Hall County, State 
of Nebraska.—Take Notice: That the land you have levied 
on under execution in favor of the Union Stock Yards 
National Bank of South Omaha vs. Thomas J. Smout and 
David Barrick, to wit: west half of northwest quarter and 
west half of southwest quarter of section six (6) township 
nine (9) range eleven (11) west 6th P. M., and containing 
160 acres, is claimed by me as my homestead and is not 
liable to seizure on an ordinary execution such as you hold 
in said case; that the said judgment was not rendered for 
mechanic’s, laborer’s wages or vendor’s liens, nor upon any 
debt secured by mortgage on the premises; that I am a 
married man, the head of a fainily, consisting of a wife and 
child; that said land is mortgaged for the sum of $2,500.00 
with interest at ten per cent., and that there is due on this 
mortgage $2,800.00; that said mortgage was executed for 
_a valid loan long prior to the time of obtaining the said 
judgment on which you hold the execution, and I herchy 
notify you that the said homestead is exempt from said 
forced sale on said execution; that the said land does not 
exceed in value the above exemptions. You will therefore 
take due notice and govern yourself accordingly and as 
provided by law.” 

Notwithstanding this notice, by direction of counsel for 
plaintiff, the property was sold by the sheriff to plaintiff, 
for the sum of $10, it appearing from certificates of prior 


incumbrances in the hands of the sheriff that the interest * 
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of Smout in the premises was of no value. Defendant 
Smout filed a motion to set aside this sale. Plaintiff asked 
for confirmation. At the request of plaintiff, and by 
agreement, the cause was set down for trial on a subse- 
quent day, and trial had upon the motion to confirm the 
sale and objections thereto. After hearing the evidence, | 
the trial court found that the premises sold were the home- 
stead of Thomas Smout and wife, and that they were not 
subject to levy and sale upon execution, and the sale was 
vacated and set aside. From this judgment plaintiff prose- 
cutes error to this court. ; 

_ The petition in error contains a number of assignments, 
but presents but three questions: First, did the court err 
in overruling plaintiff’s motion to strike from the files the 
objections filed by the defendant; second, did the court err 
in finding that the premises in controversy were the home- 

stead of defendant Smout and his wife; and third, did the 
court err in refusing to confirm the sale? These questions 
will be considered in their order. 

The grounds upon which plaintiff in error asked to have 
the objections to confirm action filed by the defendant 
stricken from the record are as follows: “That the same is 
redundant, irrelevant and immaterial.” The exact point 
which plaintiff desired to present by this motion is not en- 
tirely clear; but from the discussion in the brief we take it 
that the point sought to be made is that the claim that the 
land was a homestead, in order to avail defendant, must 
have been made at-the time the sheriff made the levy under 
the execution. Under the provisions of chapter 36 of the 
Compiled Statutes of 1899, entitled “Homesteads,” a home- * 
stead of a head of a family to the extent of 160 acres of the 
value of $2,000 is exempt from sale upon execution, with 
certain exceptions not material here to be noticed. Sec- 
tion 5 of that act provides that when an execution is levied 
on suck exempt land, the bead of the family nay notify the 
officer at the time of the making of the levy of what he re- 
gards as his homestead, with a description thereof, within 
the limits above described, and the remainder alone shall 
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be subject to such levy, except as otherwise provided in 
this chapter. It is claimed by virtue of the language of 
this section, as we understand counsel for plaintiff in 
error, that defendant Smout was required to notify the 
officer at the time the levy was made that he claimed the 
premises as exempt. The testimony in the case disclosed 
that defendant did not know of the levy until some time 
after it was made, and not until he saw a notice of the 
sale in a newspaper. So that in this particular case he 
could not well have notified the sheriff at the time of the 
levy that he claimed the property as exempt. However 
this may be, we are unwilling to say that under the terms 
of this statute the defendant who failed to notify the 
sheriff at the time of the levy would by reason of that fact 
he prevented from claiming his exemptions. It has been 
said by this court that property exempt as a homestead 
was not subject to sale under execution, and that a pur- 
chaser at such sale, as against the person residing upon 
the land at the time, obtained no title. McHugh v. Smiley, 
17 Nebr., 626; Schribar v. Platt, 19 Nebr., 625; Giles v. 
Miller, 36 Nebr., 346. In the case at bar Simout delivered 
the notice to the sheriff before a sale was actually made, 
and there can be no doubt that this notice was given in 
time to protect the defendant in his exemptions. Quigley 
v. McEvony, 41 Nebr., 73; Ard v. Pratt, 60 Pac. Rep. 
[Kan.], 1048. All proceedings of the sheriff, after receiy- 
ing notice that the property was claimed as exempt, were. 
unlawful. The sheriff was an officer of the court, and it 
was the duty of the court to see that there was no abuse of 
its process; and where the sheriff had been notified of the 
exempt character of the property, and had wrongfully 
proceeded to sell it, it was the duty of the court to set such 
sale aside. It therefore follows that the first point made 
by the plaintiff in error can not be sustained. 

It is next contended that the finding made by tlic: trial] 
court, that the premises levied upon were the homestead 
of Smout and wife, is not sustained by sufficient evidence. 
We have carefully considered the evidence introduced at 
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the trial, and are unable to find any merit in this conten- 
tion. The testimony clearly establishes the fact that 
Smout and his wife had resided on, and had proved up on, 
this land under the laws of the United States. It was also 
undisputed that they had resided thereon for many years, 
and the testimony fails to show that they had ever aban- 
doned their homestead right in the premises. It having 
been clearly established that defendant had resided upon 
this tract as a homestead for many years, the burden was 
upon plaintiff to show, not only that Smout had actually 
removed from the premises, but that it was his purpose to 
abandon the land as his homestead. Heckman v. Scott, 34 
Nebr., 817; Hdirards v. Reid, 39 Nebr., 645. The rule is 
well settled that removal from a homestead, and residing 
elsewhere for the purpose of business, health or pleasure, 
does not work an abandonment of the homestead, unless 
coupled with such removal is the intention not to return. 
Mallard v. First Nat. Bank of North Platte, 40 Nebr., 784; 
Corey v. Schuster, 44 Nebr., 269. Plaintiff failed to in- 
troduce testimony establishing or tending to establish 
abandonment of homestead. The finding of the trial court 
seems to be abundantly sustained by the evidence intro- 
duced upon this point, and will, therefore, not be disturbed. 

The court having found that the land levied upon was 
exempt as a homestead, it was its duty to set the sale aside. 
We find no error in the proceedings of the trial court. It 
is therefore recommended that the order of the trial court 
vacating the sale be affirmed. 


Day and Hastings, CC., concur, 
By the Court: For the reasons stated in the foregoing 


opinion the order of the district court is 
AFFIRMED. 
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ADA JACKETY, APPELLANT, Y. DANIEL C. BOWER Er AL, 
APPELLEES, 
FILED JUNE 19, 1901. No. 10,026. 
Commissioner’s opinion, Department No. 1. 


1. Homestead: VacaTion oF SALE: CoMPLAINT FOR First Time mw THis 
Court. Where the court, having jurisdiction of the subject- 
matter and of the parties, upon trial and without objection 
vacates a sale because the property sold was exempt, the execu- 
tion creditor can not be heard to complain for the first time 
in this court that the question of exemptions can not properly 
be tried on confirmation of sale. 


2. United States Homestead: Non-Liasiniry. Land acquired under 
the homestead laws of the United States is not liable for ihe 
debts of the patentee contracted before the issuance of the 
patent. 


Appral from the district court for Deuel county. Heard 
below before Grimes, J. -Affirmed. 


Hoagland & Hoagland, for appellant. 


Wilcox & Halligan, contra. 


KIRKPATRICK, C. 


On the 23d day of March, 1896, Ada Jackett recovered 
a judgment in the district court of Devel county against 
the defendants Daniel C. Bower and Olivia E. Bower, his 
wife, in the sum of $8,185.64. There was on that date also 
entered an order by the court directing the sheriff to sell 
as upon execution certain real estate, which it appears had 
been attached in the proceedings prior to the entry of 
judgment. A sale was thereafter duly made by the sheriff, 
and on February 15, 1897, the defendants Bower filed 
objections to the confirmation of sale, in which they said 
that the land sold was obtained from the United States 
under the homestead laws, and that the debt upon which 
judgment had been entered was contracted prior to the issu- 
ance of both the final receipt and the patent. The hearing 
upon the objections to confirmation of sale was, by agree- 
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ment of the parties, continued from time to time until 
November 15, 1897, at which date the district court found 
from the evidence, which had been previously introduced 
hy the parties, that the defendants Bower had obtained 
title to the premises by virtue of the homestead laws of the 
United States, and that the indebtedness upon which judg- 
iment had been entered: was contracted prior to the issu- 
ance of the patent. The court thereupon concluded: that 
the land was not subject to sale upon execution on the 
judgment, and vacated and set aside the sale, from which 
judgment appellant, Ada Jackett, prosecutes appeal to this 
court. 

Appellant, in her brief, sets out four grounds of com- 
plaint of the action of the trial court, which ave in sub- 
stance as follows: First, that the court had no jurisdic- 
tion upon confirmation of sale to hear and determine the 
question of exemptions; second, that defendant appellees 
were estopped from claiming the land as exempt, because 
of an agreement entered into to mortgage the land in con- 
troversy to secure the payment of the debt; third, that ap- 
pellee Daniel C. Bower had fled the country prior to the 
recovery of the judgment, and had not returned, and that 
his brother, W. W. Bower, had no right or authority to 
employ counsel to resist the confirmation of sale; fourth, 
that the real estate was not exempt from sale under the 
homestead laws of the United States. The second and 
third questions presented will be first considered. 

It appears from the evidence that Daniel C. Bower, at. 
the time the indebtedness was contracted, purchased from 
appellant Ada Jackett a large amount of real estate and a 
great number of cattle, and in payment of the contract 
price was to execute a mortgage on the cattle and on the 
real estate purchased, and also upon the homestead in 
question. In some way, not made clear from the evidence, 
but probably on account of a mistake, the particular land 
in controversy in this action was omitted from the mort- 
gage. Appellant seems to have foreclosed her mortgage 
upon all the land described in the mortgage without asking 
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the reformation of the instrument to cover the land in con- 
troversy. She afterwards instituted attachment proceed- 
ings, and caused a levy to be made upon this land. She 
seems to base her matter of estoppel solely upon the 
ground, as she claims, that the defendants Bower had 
agreed fo execute a mortage on the land in controversy. 
In regard to this matter it is sufficient fo say that neither 
under the pleadings nor the evidence in the case is the 
question of estoppel in any form presented. Tt therefore 
follows that the question can not be first considered here. 

Upon the third point the evidence discloses that Daniel 
©. Bower left the country shortly before the attachment 
was served. He directed his brother, W. W. Bower, to 
take charge of all of the property, and look after and pro- 
tect his interests, whatever they might be. This testimony 
was entirely undisputed, and was clearly sufficient to au- 
thorize W. W. Bower to institute the proceedings which it 
appears he has in this case. 

Upon the fourth ground assigned by appellant,—that the 
land in controversy was not exept from sale upon attach- 
ment,—it may be said that the evidence clearly establishes 
the fact that the indebtedness upon which the judgment 

was obtained was contracted, not only before the patent, 
but before the final receipt had been issued by the United 
States. The homestead law of the United States contains 
a provision in the languave following: “No lands acquired 
under the provisions of this chapter shall in any event 
become liable to the satisfaction of any debt contracted 
prior to the issuing of the patent therefor.” (Revised 
Statutes, U. S. see. 2296.) This court, in a uniform 
line of decisions, has held that land acquired from 
the United States under the homestead laws was: not 
liable for the debts of the patentee contracted before the 
patent was issued. Smith-v. Schmitz, 10 Nebr., 600; Bald- 
win v. Boyd, 18 Nebr., 444; Brandhoefer v. Bain, 45 Nebr., 
781; Duell v. Potter, 51 Nebr., 241. There can be no doubt 
that this land was exempt from sale under attachment or 
execution issued on the judgment obtained by appellant. 
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his brings us to a consideration of the only remaining 
question in the case, and that is whether the district court 
properly vacated and set aside the sale. - Counsel] for ap- 
pellant insists that upon the anthority of the case of Best 
«. Zutacern, 53 Nebr., 619, the district court had no juris- 
diction to consider the question of the exempt character of 
the land sold. Conceding that the case of Best v. Zutavern 
goes to the extent claimed by counsel for appellant, it does 
not control the determination of this case. When the ob- 
jections to confirmation of sale were made, in which it was 
set up that the land was exempt from sale nnder the 
United States laws, appellant did not present to the dis- 
trict court the question here presented, that court did not 
have jurisdiction to try the case, and the question is first 
presented in this court. When the objections were filed, 
by agreement of-the parties, the hearing on the confirma- 
tion was continued. It seems to have gone over one or 
more terms of conrt, and was not finally determined until 
November 15, 1897. The parties seem to have entered upon 
the trial without objection from either side. A number of 
witnesses were called, and their testimony taken, and cer- 
tain affidavits read in evidence. The hearing having been 
had in the district court in the county where the land was 
situated, there can be no doubt that the district court had 
jurisdiction to try and determine the question presented, 
and appellant having gone to trial upon the question in- 
volved, introduced evidence, and submitted the question 
for determination with the hope of obtaining a confirma- 
tion of the sate, can not now be heard to complain in this 
court of an adverse decision. This rule finds support in 
the language of Mr. Justice MAXWELL, in the case of c- 
Hugh v. Smiley, 17 Nebv., 620, 625, following: “If the 
homestead was claimed by the party in possession hefore 
the sale was confirmed, and decided adversely to him, such 
adjudication probably wonld be conclusive upon him as a 
final determination.” The court had jurisdiction of the 
subject-matter involved, and of the parties to the contro- 
versy, heard the evidence, and seems to have reached a cor- 


“uh 
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eed conclusion. The sale being void, appellants could have 
acquired no rights under it, even if confirmed. It follows, 
therefore, that appellant was not prejudiced by the order 
of the district court in vacating and setting aside the sale. 

We are unable to discover any error in the record, and it 
is therefore recommended that the order of the district 
court be affirmed. 


Day and Hastines, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the order of the district court is 
AFFIRMED. 


TnnisHa P, Reynoups, JR, Vv. TOUZALIN LM PROVEMENT 
COMPANY. 


FiLep JUNE 19, 1901. No. 9,715. 
Commissioner’s opinion, Department No, 2, 


Injunction Will Lie to Prevent the Transfer of Stock in Case Stated. 
The transfer of shares of stock of a corporation may be enjoined 
at the suit of the owner when a bank of another state has 
wrongfully received the certificates of stock in pledge from one 
not the owner thereof, and not authorized to so pledge the 
same, and is attempting to have the stock transferred to the 
bank as the owner thereof upon the books of the corporation. 


Brror from the district court for Gage county. Tried 
below before STULL, J. Reversed. 


Hazlett & Jack, for plaintiff in error. 


A. D. McCandless, Samuel Rinaker and Robert S. Bibb, 
contra. 


SEpewIck, C. 

Flisha P. Reynolds began this action in the district. 
court for Gage county against the defendants, the Touzalin 
Improvement Company and Charles W. Robertson, its 
secretary, for an injunction enjoining them from register- 
ing and transferring to the Union National ‘Bank of 
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Chicago, Illinois, certain shares of stock in the defendant 
company which the plaintiff claimed to own. The Union 
National Bank of Chicago, Illinois, filed a written request 
that it be allowed to intervene and plead to said action, 
which was allowed by the court; and the bank thereupon 
filed a general demurrer to the petition; the other defend- 
ants also filed a general demurrer. The court sustained 
these demurrers, and the plaintiff electing to stand upon 
his petition, judgment was rendered for the defendants, dis- 
missing the cause, and the plaintiff has brought it here 
for review upon petition in error. 
The petition alleges that the Touzalin Improvement 
company is a corporation incorporated and existing under 
the laws of Nebraska, with its principal place of doing 
business in Wymore, Gage county, Nebraska, and that 
Charles W. Robertson is its secretary; that the plaintiff 
is a stockholder in said company and is the owner of the 
following shares of the capital stock in said company, viz. : 
Certificates Nos. 21, 22 and 28, which are dated July 18, 
1893, and each certificate represents 100 shares, of the par 
value of $50 each, in the capital stock of said company; 
and that on or about November, 1893, W. P. Chapman, 
who at said time was a member of Chapman, Reynolds & 
Co., a copartnership of which the plaintiff was a member, 
without being authorized so to do, pledged said certificates 
of shares, which were the private property of this plaintiff, 
to the Union National Bank of Chicago, Illinois, as collat- 
eral security for money loaned by said bank to said firm. 
It then alleged that said bank claims to be the owner of the 
stock, having pretended to foreclose its lien thereon by 
sale, and that the sale was fraudulent and was done as a 
means of converting the shares of stock to the use of the 
bank, and that the bank then presented the certificates of 
shares to the defendant secretary and demanded that they 
be registered upon the books of the company; that the 
plaintiff filed an objection to said registry; and that the 
secretary will register and transfer the stock unless pre- 
vented by this injunction, and so great and irreparable in- 
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jury will be done to the plaintiff, and that the plaintiff has 
no adequate remedy at law. 

1. It is insisted by the defendants that the allegations 
that the plaintiff is a stockholder in the company and the 
owner of the shares of stock in question, which are the 
private property of the plaintiff, and that, Chapman 
pledged them to the bank without being authorized so to 
do, are not sufficient allegations to negative the right of 
Chapman to pledge the stock; but we do not see any merit 
in this contention. Certainly, if the plaintiff owned the 
stock and it was his private property and Chapman was 
not authorized to pledge it, he would have no right to do so. 
We think the allegations of the petition are sufficient in 
that regard. 

2. It is further insisted that there is no allegation that 
the bank did not comply with the law in all things, and 
. that there is not sufficient allegation of fact in the petition 
to show that there was any fraud practiced on the part of 
the bank; but this objection is not well taken. The plain- 
tiff’s right of action does not depend upon the question as 
to whether the bank acted fraudulently in the matter of 
its dealings with Chapman, and the allegations of fraud on 
the part of the bank, and-other similar allegations, are of 
no importance in the petition, except so far as they tend to 
show the danger that exists that the plaintiff will lose his 
property unless he is granted relief in this action. 

3. It is next insisted that the petition does not show that 
the plaintiff has no adequate remedy at law, or that the 
plaintiff will suffer any irreparable injury for want of the 
relief asked for; and it is suggested that an action for 
damages against the bank would afford the plaintiff ade- 
quate relief; but we do not so regard the case. The allega- 
tion is that a national bank of Chicago, Dlinois, which of 
course must be a foreign corporation, has taken the stock 
in pledge, which would include a delivery of the certifi- 
eates to the bank, and that the bank is claiming to be the 
owner and seeking to complete its possession and control 
over the stock represented by the certifirates; and that 
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there is danger that the bank will succéed in so doing. A 
remedy which would involve permitting the bank to so 
complete its title in and control over the stock and then 
permit one to go to a foreign jurisdiction and bring an 
action against the bank for a conversion of the stock is 
not, we think, an adequate remedy. 

The petition, therefore, states a cause of action entitling 
the plaintiff to relief, and the court erred in sustaining 
the demurrers thereto. It is therefore recommended that . 
this cause be reversed and remanded. 


OLDHAM and PowunDb, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


D. M. ALTER ET AL. V. Stare OF NEBRASKA, EX REL, 
, KounNTzE BrogTuers, 


FILED JUNE 19, 1901. No. 11,886. 
Comnnissioner’s opinion, Department No. 2. 


1, Judgment Insufficient as to Part of Defendants Reversed as to 
Them. There being no evidence to support the findings and 
judgment as to a part of the defendants, the judgment is re- 
versed as to them. 


2. Municipal Corporation: TrRrecuLar JupGMentT: Bur Wien Resrst 
COLLATERAL ATTACK. Jf suit is begun against a municipal cor- 
poration by filing petition and issuing and service of summons, 
it is irregular to enter a judgment against defendant without 
first entering its default. But judgment, when so entered, after 
answer day, upon the written stipulation of defendant’s attor- 
ney, will not be void when ¢Gollaterally attacked. 


3. Execution: Manpames. Section 482 of the Code applies to judg- 
ments against municipal corporations: but proceedings by iman- 
damus, if in good faith, to compel a levy and collection of taxes . 
to pay the judgment will be equivalent to issuing an execution 
on judgment against au individual. 


4. Dormant Judgment: Revivor: QuU.eRE. Whether levy and collec- 
tion of taxes by the proper ofiicers and paying the same upon 
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the judgment will prevent the same from becoming dormant, 
uere. 


If no tax is levied and no proceedings begun to compel 
such levy, a judgment against a municipal corporation will 
become dormant in five years. 


6. 


: Starurory Revivor. After a judgment against a munici- 
pal corporation has become dormant the levy of a tax and pay- 
ment on such judgment will not revive the same; the statutory 
method of revivor is exclusive. 


Isrxor from the district court for Adams county. Tried 
below before ADAMS, J. Reversed. 


Harrison & Pearne, W. P. McCreary and W. F. Button, 
for plaintiffs in error. 


John M. Ragan, Reavis & Reavis and A Bowen, 
contra 


Argued orally by W. 2. AcCreary and 1’. O. C. Harrison, 
for plaintiffs; by John M. Ragan, contra. 


SEDGWICK, C. 


This action was begun in the district court of Adams 
county to procure a peremptory writ of mandamus to com- 
pel the levy and collection of taxes to pay a judgment 
which it was alleged, the relators had obtained against 
school district No. 34 of Adams county and school district 
No. 21 of Hall county. Upon trial in the district court 
there was a judgment awarding the peremptory writ as 
prayed. The action was against the chairman and super- 
visors, county clerk and county treasurer of Adams county, 
and also the chairman and supervisors, county clerk and 
treasurer of Hall county, and.the defendants therein have 
brought the case here for review upon petition in error, the 
said officers of Hall county having united in a petition in 
error to reverse the judgment as against them, and the 
officers of Adams county having united in a separate peti- 
tion in error to reverse the judgment as against them. 

It is alleged in the petition for the writ that at the June 
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term, 1878,-of the district court for Adams county the re- 
lators obtained a judgment against school district No. 34 
of Adams county, Nebraska, and school district No. 21 
of Hall county, Nebraska, for the sum of $1,258.98 and 
costs, with interest at ten per cent. per annum from that 
date; that both school districts were organized on the 12th 
day of April, 1873, and that permission was granted to 
these school districts respectively by the respective super- 
intendents of public instruction of the two counties to join 
with each other for school purposes; and that the bonds 
were issued jointly by the two districts in pursuance of 
authority of the legal voters of both districts, but the bonds 
ran in the name of school district No. 34 alone; that said 
judgment was pronounced equally against both districts, 
describing the territory in both of them. The petition then 
describes the territory in both districts respectively, and 
alleges that the said judgment, “by its terms and the stipu- 
lation of the parties in open court, was made to run against 
all of the original territory comprised in both the school 
districts herein mentioned. 

1. The defendant officers of Hall county insist that the 
decree, as against them, is not supported by the evidence. 
It will be observed that the petition for the writ shows that 
there were, at the time of issuing the bonds in question, 
two independent school districts, No. 34 and No. 21,-and 
alleges that they have been authorized to unite in building 
a schoolhouse and issuing the bonds in payment therefor; 
and these and all other allegations of the relators tending 
to show that any territory of Hall county was included in 
district No. 34 at the time of the issuing of the bonds, or 
that school district No. 21 of Hall county was in any way 
connected with the issuing of the bonds, or liable therefor, 
are denied by the defendant officers of Hall county, and 
there was no proof on the trial tending to support these 
allegations, except the record of the proceedings of the 
district court in the former suit against district No. 34, 
from which it appears that one Bowen, attorney at law, 
acted for district No. 34, and as such attorney stipulated 

20 
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that the judgment against that district should include and 
bind the territory of district No. 21, situated in Hall 
county. So that, even upon the theory of the relators, 
there is no foundation shown in the evidence offered in any 
way connecting any of the territory in district No. 21 
of Hall county with district No. 34 of Adams county, and 
this Judgment can not be sustained as to the officers of 
Hall county. 

2. In behalf of the officers of Adams county it is insisted 
that the alleged judgment upon the bonds is void, because 
“it was entered upon confession of an attorney and no war- 
rant of attorney for making such confession was produced 
at the time.” This court has held that under our statutes 
a warrant of attorney is necessary to enter a judgment by 
confession against a corporation. Howell v. Gilt Edge 
Mfg. Co., 32 Nebr., 627; Chicago, B. & Q. R. Co. v. Hiteh- 
cock County, 60 Nebr., 722, and Fogg v. Ellis, 61 Nebr., 
829, decided at the present term of this court. But the 
judginent in question was not entered by confession. A 
petition was filed, summons regularly issued and served, 
and defendant was in default for answer. If there had 
been no stipulation between the parties, there still would 
have been no irregularity, except the omission to enter a 
formal default against the defendant. Such an irregular- 
ity would not vender the judgment void. Likes v. Wildish, 
27 Nebr., 151; Smith v. Silvis, 8 Nebr., 164. 

3. It is also insisted that no execution was ever issued 
on said judgment, nor any other proceeding had to revive 
the same,and the judgment was, therefore, at the time of the 
commencement of these proceedings, dormant under sec- 
tion 482 of the Code. The statute no doubt applies to judg- 
ments against municipal corporations, as well as other 
judgments. State v. School District, 25 Nebr., 301. The 
statute makes no exception, and the court can make none; 
but our statute provides that no execution shall issue 
against municipal corporations, and the remedy by man- 
damus to compel a Jevy of taxes to pay the judgment 
against such corporations performs the office of an execu- 
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tion in ordinary cases. In United States v. Township of Os- 
wego, 28 Fed. Rep., 55, it was held by Judge Brewer: “A 
writ of mandamus to enforce collection of judginent 
against a municipality on its bonds is in the nature of, and 
is legally equivalent to, the statutory writ of execution. 
The right to prosecute the writ for such a purpose is lim- 
ited to the same period of time within which execution may 
be sued out on a judgment against individuals,” which we. 
think is the correct rule. Certainly a peremptory writ of 
mandamus will not be allowed to compel the levy of a tax 
to pay a dormant judgment. State v. School District, 
supra. But it is contended that upon the facts admitted 
by the defendant officers of Adams county, or established 
by the proof, the judgment in question was not dormant. 
The allegations so admitted by the officers of Adams 
county are: “That the judgment so obtained against the 
two districts aforesaid by its terms and the stipulation of 
the parties in open court, was made to run against all of 
the original territory comprised in both the school dis- 
tricts herein mentioned, and has been recognized by the in- 
habitants of both districts constantly from that time hith- 
erto as binding on said territory, and each district has froin 
time to time made divers payments on said judgment, the 
last being on the 17th of May, 1899; that in the year 1892, 
at the instance of the authorities of school district 34 the 
supervisors of said county levied a tax of forty mills on 
all the original territory comprised in school district 34 
in Adams county, and that tax so levied was spread upon 
the tax books of said county and collected by the treas- 
urer; * * * that after all of said tax had been paid and 
sometime in the wonth of January, 1894, and before the 
money had been applied on the judgment aforesaid divers 
taxpayers in the detached district aforesaid sued out an 
injunction against the treasurer of Adams county, re- 
straining him from paying over the money so collected on 
the detached territory aforesaid and also restraining the 
plaintiff herein from doing anything toward enforcing its 
judgment against said detached territory; that on the 
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trial of said cause in the district court of Adams county, 
the temporary injuuction theretofore issued was made 
perpetual by the judgment of said court, and thereupon 
said cause was removed by appeal to the supreme court by 
this relator, where upon consideration of the record of said 
cause the judgment of the court below was reversed and 
the action dismissed; that on or about the first day of 
July, 1899, at the annual meeting in school district 34, 
Adams county, and school district 21 of Hall county, it 
was voted that the joint indebtedness of said districts to 
this relator be reported to the several boards of supervisors 
of said counties with a view to levy a tax sufficient to pay 
what remains unpaid on said judgment which at this date 
amounts to about $1,800 inclusive of costs in the orig- 
inal action; that upon the receipt of said report of the 
indebtedness of the school districts aforesaid the several 
boards of supervisors at their next regular meeting which 
occurred about the 10th of August, 1899, refused to levy 
the tax asked for and which was necessary to pay the re- 
inaining indebtedness to this relator on the judgment and 
the bonds aforesaid.” 

The findings of the trial court, that school districts No. 
34 and No. 21 constituted, and still continue, one district, 
known as school district No. 34, for all school purposes, 
and that all of the inhabitants of both districts partici- 
pated in the issue of the bonds to build a schoolhouse, are 
not supperted by the petition or evidence, nor is the find- 
ing that both districts “have constantly recognized said 
judgment as valid and subsisting and have voted and levied 
taxes on said combined districts from year to year, thereby 
raising money to pay on said judgment and the interest 
accruing thereon by its terms.” The evidence and stipula- 
tion between the relator and tax-levying body of Adams 
county show that about $2,000 has been paid on the judg- 
ment. The deputy clerk of the district court was sworn as 
a witness and presented a paper, which he testified was a 
list of the dates and payments that he had taken from the 
ledgers, and that one item of $500 on the list was placed 
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there at the instance and request of Mr. Reavis, attorney 
for the plaintiff. This paper was then oftered in evidence 
and was objected to by the defendant officers of Adams 
county as incompetent. The objection was overruled and 
exception taken. In the petition in error of the defendant 
officers of Adams county the receiving of this paper in 
evidence is not assigned as error; so that the question of 
its competency is not now raised. The first item thereon 
is “Jan., 21, 1882, by W. S. Crow, Co. Treas., Ledger 1, 
page 13, 5, 12.” There are similar items dated in each 
subsequent year consecutively to and including the year 
1896, except the years 1884, 1885, 1888, 1889, 1894 and 
1895, and a memorandum made in 1899, “admit by Reavis, 
$500.00.” No other evidence was offered as to the assess- 
ment or levy of tax, or the action of either district or the 
inhabitants thereof, or the dates or amounts of payments 
or by whom and how paid. It seems that ordinarily pay- 
ments made upon a judgment will not prevent its becoming 
dormant. Stanley v. McWhorter, 18. E. Rep. [Ga.], 260. 
In Godman v. Boggs, 12 Nebr., 18, this court, quoting 
from Kelley v. Vincent, 8 Ohio St., 418, said: “Taking a 
writ of execution from the clerk’s office by the judgment 
creditor or his attorney, and returning the same to the 
clerk, without delivering to the sheriff, is not suing out on 
execution within the meaning of the statute.” The supreme 
court of Ohio, in the case cited, further said: “Having the 
writ of execution delivered to the officer, attended with 
the usual effort to make service and return thereon by him, 
affords a reasonable public claim, on the part of the plain- 
tiff, that the judgment remains in full force, which would 
he wanting, by dispensing with the writ being issued to the 
sheriff.” And it seems reasonable that by analogy, in 
order to prevent the running of the statute upon judgments 
against municipal corporations, the application for the 
writ of mandamus must be with the intention in good faith 
to obtain the writ and procure the assessment and levy of 
the necessary tax thereunder.. If the proceedings were 
abandoned as soon as the writ was allowed, it may well 
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be doubted whether the running of the statute would be 
prevented. It might be considered that the levy of the 
tax would correspond to the levy of the writ on judgments 
against individuals; but while no levy can be had under 
ordinary judgments without the formal issuing and de- 
livery of the execution, this is not true in the case of judg- 
ments against municipal corporations; and in such case, 
where the proper officers proceed and levy the tax, as their 
duty would require them to do, there may be reason to sup- 
pose that such levy will take the place of the levy of an 
execution, including the issuing and delivery of the same 
upon ordinary judgments; and if so, it would follow that 
where the proper authorities levy the necessary tax for the 
purpose of paying a judgment against a municipal cor- 
poration, and the same is collected and actually paid upon 
the judgment, this would be equivalent to the issuing of an 
execution upon an ordinary judgment within the meaning 
of section 482. But such a construction of the statute 
would not be decisive of this case. Issuing an execution 
upon a dormant judgment, even though the execution 
should be actually levied and a sale of the property made 
thereunder, will not revive the judgment; nor would the 
levy of a tax and the collection and payment of the same 
upon a dormant judgment against a municipal corporation 
revive the judgment. The statute provides a method of 
reviving dormant judgments, and it is exclusive. To levy 
a tax to pay a dormant judgment would be a violation of 
duty on the part of the officers so levying it. State v. School 
District, supra. There is no allegation in the petition 
for the writ in this case that any tax was levied for this 
judgment, nor any mandamus allowed or asked for, until 
1892, nearly fourteen years after the date of the judgment. 
The judgment was, therefore, dormant, and the subsequent 
levy and other proceedings alleged in the petition would 
" not revive the same. It follows that the relators were not 
entitled to the writ against the defendant officers of Adams 
county. 
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It is therefore recommended that this judgment be re- 
versed and cause dismissed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in- the foregoing 
opinion the judgment of the district court is reversed and 
the cause dismissed. 

REVERSED. 


Ezra 8. Anporr Ep AL. v. HAMILTON J. Coats. 
FitEp JunE 19, 1901. No. 9,913. 
Commissioner’s opinion, Department No. 2. 


1. Purchaser at Judicial Sale: EvectuENT: ForcinLe Exrry anp Dr- 
TAINER. The grantee in a sheriff’s deed executed on a confirma- 
tion of sale, in a proceeding to foreclose a tax lien, may 
maintain ejectment against an adverse claimant to the lands 
described therein; the proceeding by forcible entry and detainer 
being a cumulative and not an exclusive remedy for such relief. 

2. Description in Sheriff’s Deed. The office of a description in a 


sheriff’s deed is not to identify lands, but to provide the means 
of identification, and it is sufficent when this is done. 


Evipenck Auiunpe. Extrinsic evidence is admissible to 
locate lands conveyed by a sheriff’s deed containing an accurate 
but general description. 


4, Ejectment: SrreNGTH oF PLAINTIFF’S TITLE. Plaintiuf in an action 
of ejectment must rely for a recovery on the strength of his 
own title and not on the want of title in his adversary. 


. Sheriff’s Deed. Where the plaintiff’s claim of tit!e is founded on 
a sheriff’s deed made on an order of sale, in a proceeding to 
foreclose a tax lien, and, the decree and order of sale are intro- 
duced in evidence to supplement such sheriff's deed, the decree 
and order of sale will control the description of the property 
to be sold; and where such decree and order of sale excepts 
certain lots in a block, but the sheriff’s deed conveys the entire 
block, held that as to the lots specifically excepted in the decree 
and order of sale, such sheriff’s deed conveys no title. 


ce 
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Error from the district court for Saline county. ‘Tried 
below before Haut, J. Heversed. 


Hera 8. Abbott, for himself, W. H. Morris and Robert 
Ryan, with him. 


Hastings & Sands, contra. 


Argued orally by Robert Ryan for plaintiffs in error, 
and by Addison S. Tibbets for defendant in error. - 


OLDHAM, C. 


This was an action in ejectment instituted by the defend- 
, ant in error, herein styled the plaintiff, against the plain- 
tiffs in error, herein styled the defendants, to recover the 
possession of certain lots and blocks in Lane’s First 
Addition to Pleasant Hill, in Saline county, Nebraska. 
Plaintiff claims title by virtue of a sheriff’s deed executed 
and delivered to him on a decree and order of sale in a pro- 
ceeding in the district court of Saline county, Nebraska, 
to foreclose tax liens on these lands. To this foreclosure 
proceeding defendants were both made parties and an- 
swered, setting up substantially the same defense which 
they have interposed in this action. No appeal or error 
proceedings were instituted to review this judgment. 
Plaintiff had judgment in the court below and defendants 
bring error. 

Almost all the allegations of error relied on for a re- 
versal of the judgment of the lower court are predicated 
on the proposition that the description, in the sheriff’s deed 
of the plaintiff, is too Vague and uncertain to convey any 
lands. This contention arises from the fact that no plat 
of the original town of Pleasant ‘Hill was ever filed with 
the county clerk or register of deeds of Saline county, 
Nebraska, as provided by law. The plat of the addition 
in which the lots and blocks in controversy are situated 
was properly filed for record on August 4, 1871; but to 
locate these lands it was necessary for the trial court to 


VoL. 62] JANUARY TERM, 1901. 249 


Abbott v. Coates. 


admit extrinsic evidence as to the location of the town of 
Pleasant Hill. This extrinsic evidence consisted of the 
notes of the county surveyor, who platted and surveyed the 
original town of Pleasant Hill; these notes being part of the 
public records of Saline county. The court also admitted in 
evidence a book called the “Irregular Tract Book,” which 
contained a plat of the original town. of Pleasant Hill 
made by the county surveyors of Saline county, which 
was preserved as a public record in the office of the regis- 
ter of deeds and county clerk in said county. Evidence was 
also admitted that for many years lots and blocks had been 
sold in Pleasant Hill from the plat made by the county 
surveyor and that taxes had been assessed on these lots and 
blocks from this Irregular Tract Book for over twenty 
years. Evidence was also introduced that the defendant 
had bought and sold lots both in the original town of 
Pleasant Hill and in the addition thereto. Now the ques- 
tion to be disposed of is, was this extrinsic evidence prop- 
erly admissible for the purpose of aiding the description 
in. the sheriff’s deed? 

It has been held that it is not necessary that a sheriff’s 
deed should of itself describe lands so that they may be 
located by the deed alone, but it is sufficient if the descrip- 
tion contained in such deed furnishes the means by which 
the lands can be definitely located. This doctrine of the 
construction of a deed received the unqualified approval of 
this court in an able and exhaustive opinion written by 
Norval, J., in the case of Hubermann v. Evans, 46 Nebr., 
784, 65 N. W. Rep., 1045. It has also been held that ex- 
trinsic evidence is admissible to locate lands conveyed by 
a sheriff’s deed containing an accurate but general de- 
scription. Works v. State, 22 N. E. Rep. [Ind.], 127. 
Rucker v. Steelman, 73 Ind., 396; Smith v. Crosby, 86 Tex., 
15, 28 S. W. Rep., 10; Brown v. Warren, 16 Nev., 228; 
Ward v. Saunders, 6 Ired. [N. Car.],.382. As these au- 
thorities seem to sustain the action of the trial court in 
admitting extrinsic evidence, the next question which fol- 

‘lows is as to the competency of the evidence actually 
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adiitted. On this question we think that the action of the 
trial court is fully sustained by the holding of this court 
in the case of Roads v. Estabrook, 35 Nebr., 297, 303. 
In this case, as also in the earlier case of Bryant v. Esta- 
‘brook, 16 Nebr., 217, 223, it was held that for the purpose 
of enforcing the collection of tax liens it was not necessary 
that a plat of an ‘addition to a city or village should be 
legally recorded; and in Roads v. Estabrook, supra, evi- 
dence of the exact nature of that admitted in the case at 
bar was received with approval. , 

Defendants contend that the decision in this case is 
governed by the decision in the case of Lane v. Abbott, 
23 Nebr., 489. That case was a suit in. ejectment 
instituted by Lane against this defendant to recover the 
possession of all or a part of the lots now in controversy. 
Lane claimed title by deeds from owners of the different | 
lots in the addition which he had received subsequent to 
the deed which he had executed to Abbott for the entire 
quarter-section in which this addition was located. Abbott 
had judgment below, and this judgment was affirmed be- 
cause Lane had failed to establish with certainty the lo- 
cation of Pleasant Hill. It, was said in the opinion that 
“there is not sufficient proof of the exact location of the 
‘walnut stake’ in the surveyor's certificate, from which the 
location of the plat of the addition conld be established.” 
But in the case at bar the location of this “stake” was 
definitely established by the testimony of the witness Cas- 
tor, who made the survey. Again, it is plain from a review 
of that case that the Irregular Tract Book was not in- 
troduced in evidence, as in the case at bar. And again, 
in this case plaintiff, by. his purchase at the sale in the 
foreclosure proceedings, to which defendants were parties, 
acquired all the title of the defendants to the lands in- 
volved in that suit. Carson v. Dundas, 39 Nebr., 503. 
Merriam v. Goodlett, 36 Nebr., 384; Buchanan v. Griggs, 
18 Nebr., 121, 130. It therefore follows that the issues 
in this suit are in nowise determined by the judgment in 
Lane v. Abbott, supra. : 


Von. 62] JANUARY TERM, 1901. 251 


Abbott v. Coates. 


The contention is urged that plaintiff had mistaken his 
remedy in bringing ejectment in this suit and in not pro- 
ceeding under section 1020 of the Code of Civil Procedure, 
by an action of forcible entry and detainer. It can hardly 
be possible that this contention is seriously relied upon, 
as it has long been held that where the holder of the legal 
title to real estate is dispossessed, his proper remedy is by 
ejectment. Gregory v. Lancaster County Bank, 16 Nebr., 
411. While section 1020 of the Code would have permitted 
plaintiff in this case to proceed by forcible entry and de- 
tainer, yet such provision is plainly a cumulative and not 

an exclusive remedy. , 
"There is one contention, however, of counsel for the de- 
fendants with which we agree, and that is that there is not 
sufficient evidence to sustain the judgment with reference 
to lots 3 and 4 in block 9 of the addition. ‘The decree and 
order of sale on which the sheriff’s deed was based were 
offered in evidence to supplement the deed. It is a well 
defined rule that the sale must be according to the decree. 
Nebraska Loan & Trust Co. v. Hamer, 40 Nebr.,281. Tootle 
vt. White, 4 Nebr., 401. The decree and order of sale. di- 
rected the appraisal and sale of all of block 9, except lots 
3 and 4, while the deed purports to convey all of block 9, 
and by the verdict of the jury and the judgment of the 
court below the plaintiff recovered all of block 9. Hence 
the judgment of the lower court, so far as lots 3 and 4 in 
said block are concerned, is wholly unsupported by the 
evidence. Jones, Mortgages [4th ed.], sec. 655 and cases 
cited. This was an error that probably crept into the pro- 
ceedings without the attention of the trial court having 
heen specifically called to it, and as section 594 of the Code 
of Civil Procedure provides that “When a judgment or 
final order shall be reversed either in whole or in part, in 
the supreme court, the court reversing the same shall pro- 
ceed to render such judgment as the court below should 
have rendered, or remand the cause to the court below for 
sich judgment,’ il is recommended that this cause be re- 
manded to the court below with directions to render judg- 
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ment for plaintiff for all the lands described in his petition 
except lots 3 and 4, in block 9, in Lane’s First Addition to 
Pleasant Hill, Saline county, Nebraska. 


SepGwick and Pounn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded to the court below with instructions 
to render judgment for plaintiff for all the lands described 
in his petition, except lots 3 and 4, in block 9, in Lane’s 
First Addition to Pleasant Hill, Saline county, Nebraska. 


REVERSED AND REMANDED. 


CuRTCH LIONBERGER, APPELLANT, V. Grorcr H. Perron rr: 
AL, APPELLEES. 


FILED JUNE 19, 1901. No. 11,805. 
Commissioner’s opinion, Department No. 2, 


Injunction Will Not Lie to Restrain Opening of Road Merely Because 
Appeal Is Pending, on Damages. When a board of county coin- 
missioners have established a section-line road and have made 
an award of damages to the claimants for damages by reason 
of the opening of such road, and the amount of the damages 
so awarded has been paid by the petitioners into the road fund 
of the district in which such highway is located, and such sum 
has been tendered to the claimants, and the claimants have 
refused to accept such damages and have appealed from the 
award so made, injunction will not lie at the suit of such 
claimants to restrain the opening of such road. 


AprraL from the district court for Pawnee county. 
Heard below before LETTON, J. Affirmed. 


#H. 1. Fulton and Ernest O. Kretsinger, for appellant. 


J.C. Dort and D. D. Davis, contra. 
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OLDHAM, C. 


This is an action in which the plaintiff seeks to enjoin 
the board of county commissioners of Pawnee county from 
proceeding to open a section-line road which had been duly 
established by such board. The plaintiff was a remcnstra- 
tor against the location of such road, and was also a claim- 
ant for damages. No question is raised as to the regularity 
of the proceedings of the board in establishing the road, 
nor could any such objections be raised by the plaintiff, in 
view of the fact that he filed his claim for damages. Davis 
». Boone County, 28 Nebr., 8387. It appears from the agreed 
statement of fact on which the cause was tried below that 
the plaintiff herein had filed a claim for $175 damages by 
reason of the opening of the road, and that another claim 
for $200 damages had also been filed. It also appeared that 
the board allowed the claimants $87.50 each and that the 
petitioners paid the amount of damages so allowed, and 
that the amount so paid had been tendered to the claimants 
for damages before the road was ordered to be opened. It 
also appeared that the claimants for damages had refused 
the amount tendered them and had taken an appeal from 
the award of damages, and that this appeal was pending 
when this suit was begun. The lower court found for the 
defendants and dismissed ‘plaintift’s petition, and plaintiff 
appeals. 

Plaintiff’s only contention seems to be that at the time 
the award of damages was made the amount of the award 
was in excess of the levy made and the funds on hand in the 
road district, and hence it had the effect of creating an 
illegal indebtedness on the district and was therefore void. 
This position is clearly untenable, in view of the fact that 
the damages awarded by the board were directed to be paid 
by the petitioners before the road was opened, and in fact 
were paid and tendered to both claimants for damages ; 
consequently no indebtedness was incurred upon the road 
district. The judgment of the lower court was clearly in 
harmony with the decisions of this court on all the ques- 
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tions involved in the controversy. Rose v. Washington 
County, 42 Nebr., 1; Howard v. Board of Supervisors of 
Clay County, 54 Nebr., 443. 

It is therefore recommended that the judgment of the 
lower court be affirmed. 


SEDGWICK and Pounpb, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED, 
o 


C. A. SCHRANDT ET AL. Vv. W. E. Youna. 
FILeD JuNE 19, 1901. No. 9,585. 
Commissioner’s opinion, Department No. 2. 


1. Replevin Damages: Unprr a GENERAL DENIAL DEFENDANT May 
Prove anpd Recover. A defendant in replevin under a general 
denial may prove and recover any items of damage properly 
allowable to him in such an action. 


2. Answer: AFFIRMATIVE DEFENSES WitH GENERAL DENIAL: REMEDY, 
Morion TO STRIKE, Nor TO REQUIRE SEPARATE STATEMENT. Where 
such defendant, in addition to a general denial, sets up in his 
answer a further paragraph containing a number of affirma- 
tive grounds of defense, the proper remedy of the plaintiff 
is by motion to strike out; and hence a motion to require the 
several defenses to be separately stated and nuinbered is prop- 
erly overruled. 


3, Replevin Damages Must Be Incident to Contest. The damages 
recovered in replevin must be connected with and incident to 
the contest over possession of the property. 


4. Withholding Property: Damacrs Can Not IncLupE ANTICIPATED 
Prorits. The damages for withholding the property which a 
defendant in replevin may recover under section 191@ of the 
Code do not include damages for anticipated future profits under 
a contract by which he held the property in controversy, nor 
for failure to comply with subsequent oral modifications 
thereof, uor for misrepresentations inducing him to enter into 
the contract. 


5. Replevin: Mrasurre oF Damaces: INTEREST: USE OF PROPERTY. 
Interest is the ordinary measure of damages of the defendant 
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in replevin; but where the use of the property has a value 
which exceeds the interest, he may recover such value, and his 
right so to do dogs not depend upon return of the property. 


DamaGeEs: RuLE ReEstrictep. The rule announced in Rom- 
bery vu. Hughes, 18 Nebr., 579, that damages for detention may 
only be had where there is a return of the property, should 
be restricted to damages for deterioration or depreciation after 
the taking. 


bed 


. Transcript: PRESUMPTION FROM CERTIFICATE OF CLERK: NATURE 
OF AMENDMENT: CERTIFICATE OF CLERK: SUGGESTION oF DIMINU- 
TION. Where the record shows that pleadings were amended 
at the trial, but the nature of the amendment does not appear, 
the clerk’s certificate that the transcript is full and complete 
creates a presumption that the pleadings as set forth contain 
the amendment. If such is not the fact, the party desiring to 
avail himself of the portion omitted should suggest diminution 
aud procure a complete transcript. 


8. Verdict: Acisrer’s Lien. A verdict in replevin finding a special 
ownership in the defendant and fixing its value is sustained by 
evidence of an agister’s lien for the sum so fixed. 


9. Agister’s Lien. One who receives a flock of sheep for care and 
pasturage, under an agreement whereby he is to receive a 
share of the wool and of the increase as his compensation, is 
within the purview of section 28, article 1, chapter 4, Compiled 
- Statutes, creating an agister’s lien for-the “contract price.” 


10. Provision in Contract Requiring Arbitration Will Not Be En- 
forced. It is the settled law of this state that a provision in 
a contract requiring arbitration, whether of disputes arising 
under the contract generally or only of the amount of any loss 
or damages sustained by the parties thereto, will not be en- 
foreed; nor will refusal to arbitrate be available in an action 
growing out of the contract. 


11. Tender. ~A tender, in order to be effectual, must be absolute and 
unconditional. 


12. Immaterial Testimony: ADMISSION CURED BY INSTRUCTION. Where 
testimony 2s to immaterial matters is closely connected with, 
and not easily separated from, that of the same witness going 
to material and important issues, any error in admitting such 
testimony is cured by au instruction which clearly and explicitly 
directs the jury to ignore it and properly defines the issue to 
be tried. 

13. Cross-Examination. Questions calling for evidence tending to 
show the improbability of, or to throw doubt upon, statements 
made in the examination in chief are proper upon cross-exain- 


ination, especially where such statemeuts were in the nature 
of expert opinions. 
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14. Error Without Prejudice. Error in rejecting evidence upon an 
issue that was afterwards fully proved in another way is with- 
out prejudice. © 


15. Party Estopped by His Own Request. A party who requests a 
trial court to give instructions framed upon a certain theory 
can not be heard to complain that the court gave other instruc- 
tions proceeding upon the same theory. 


Error from the district court for Sheridan county. 
Tried below before WESTOVER, J. Affirmed upon filing of 
reimittitur, 


Robert Lucas and Albert W. Crites, for plaintiffs in 
error. 

W. W. Wood and Stewart & Munger, contra. 

Pounn, C. 

This is an action of replevin involving some 5386 sheep 
taken by the plaintiffs from the possession of the defend- 
ant, who held them under a written contract of agistment 
whereby he was to receive one-half of the increase after 
making good all losses and one half of the wool-clip, by 
way of compensation. The contract was for a terin of three 
years, but at the end of the first year the plaintiffs, claim- 
ing that the defendant had failed to comply with the terms 
of the contract as to care, feed and protection of the sheep, 
so that a number had been lost and the others damaged, 
demanded possession, and on refusal instituted this suit. 
Upon trial, the jury found the right of possession to be in 
the defendant, found that he had a special ownership and 
interest of the value of $239.80, and assessed his damages 
by reason of the detention of the property by the plaintiffs 
at $400. Judgment was rendered accordingly, and the 
plaintiffs prosecute error to review this judgment and the 
proceedings on which it is based. 

The defendant, in his answer, after a genera] denial, set 
up in a further paragraph the written contract between the 
parties and a number of affirmative defenses based thereon, 
claimed a special interest or ownership by way of agister’s 
lien for $292, the value of his agreed compensation up to 
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the time the sheep were taken, and damages in the sum of 
$450, for the taking and detention, being the probable 
profit which would have accrued to him under the contract 
had it not been broken by plaintiffs’ replevying the sheep. 
The plaintiffs moved the court to require the defendant to 
separately state and number the several defenses set up 
in this second paragraph, and error is assigned in that the 
trial court overruled such motion. We do not think that 
this ruling was either prejudicial or erroneous. The mat- 
ters set up in the second paragraph were mere surplusage, 
as the defendant might have proved every available defense 
therein pleaded and recovered every item of damage prop- 
erly allowable to him for the detention of the property 
under his general denial. School District v. Shoemaker, 5 
Nebr., 36. Obviously the more particular statement was 
not prejudicial. But counsel say there were matters 
pleaded which were not properly triable and damages 
claimed which were not recoverable, and that if separate 
statements had been required these might have been elimi- 
nated. Such course was not necessary. The whole of the 
second paragraph was superfluous and redundant. Plain- 
tiffs’ remedy was not by a motion for an order to separately 
state and number, but by motion to strike out. There was 
nothing to prevent their reaching any part or all of the 
paragraph in question without separate statements. Ault- 
man, Miller & Co. v. Stichler, 21 Nebr., 72. A more serious 
question arises, however, upon the rulings on evidence, 
instructions, and verdict as to these damages. All of the 
assignments of error upon these points may be considered 
together, as they present the same questions, namely: what 
is included in the damages for detention recoverable by 
a successful defendant in replevin; whether he can re- 
cover more than interest on the value, or alternatively the 
value of use of the property, and deterioration or deprecia- 
tion between the date of taking and the trial; and whether 
any distinction with respect to the recovery of the value of 
use of the property must be made, dependent upon return 
or failure to return. 
21 
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This court has heretofore remarked that the measure of 
damage in actions of replevin “has been the occasion of 
much controversy and diversity of opinion.” T'eel v. Miles, 
51 Nebr., 542. In the action of replevin originally no 
damages were recoverable by the defendant. The right to 
damages arises from the provisions of statutes, which 
differ considerably in the several states in essential par- 
ticulars. Hence we must look primarily to the provisions 
of the statutes to ascertain the limits of such right. Sec- 
tion 191 of the Code of Civil Procedure says that when the 
jury find for the defendant they shall find whether he had 
the ownership or the right of possession only, and shall 
award him such damages as “they think right and proper,” 
for which judgment shall be rendered. Section 191a pro- 
vides that the judgment mentioned in the prior section 
shall be for the return of the property, or, if return can 
not be had, for the value or value of possession, “and for 
damages for withholding said property.” In other words, 
the dainmages allowed are for the withholding or detention 
of the property, not all damages generally which may be 
connected with the subject in dispute or grow out of the 
relations of the several parties to each other or to the prop- 
erty. They must arise from, and be incident to, the contest 
over possession of the property; and unless they do so 
arise, are not recoverable merely because connected with 
the transaction by reason or virtue of which the plaintiff’s 
alleged right of taking possession accrued. It is true that 
in Schars v. Barnd, 27 Nebr., 94, a plaintiff who replevied 
a stock of goods from a sheriff was allowed to recover 
damages resulting from the closing of his store under the 
levy. But this was as part of his damages for the with- 
holding of the stock after levy and until retaken in re- 
plevin. During that time, as a result of the withholding 
of the stock, the store remained closed, and such damages 
represented the value of the use of the stock to the plaintiff 
during the time it was withheld, which obviously might be 
more than the probable net income during the days the 
sheriff was in charge. That decision does not extend the 
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statutory recovery of damages for the withholding or de- 
tention to other damages not connected with the detention 
of the property but depending upon the effect of the re- 
plevin proceedings upon collateral undertakings or obli- 
gations not immediately connected with the controversy 
over possession of the property. The replevin action is 
primarily to adjudicate the possession of the property. 
Other rights and claims must be determined, as a general 
rule, in other appropriate proceedings, even though closely 
connected with the controversy out of which the contest 
over possession arises. Gillespie v. Brown, 16 Nebr., 457. 
Tor the same reasons, damages not connected with the 
respective rights of the parties to possession, such as in- 
jury to other property occasioned by the removal of that in 
controversy, are not recoverable. Dietrichs v. Lincoln & 
N.W. R. Co., 13 Nebr., 43, 47; Jameson v. Kent, 42 Nebr., 
412. 

What, then, is the measure of damage for detention? 
Ordinarily it is interest upon the value of the property. 
Hooker v. Han mill, 7 Nebr., 231; Hainer v. Lee, 12 Nebr., 
452; Dodge v. Runcls, 20 Nebr., 33. But where the use of 
the property is valuable, the value of the use may and often 
does considcrably exceed the lawful rate of interest. In 
such case interest does not afford adequate compensation, 
and, accorilingly, it is well settled that the value of the use, 
where use has a special value above and in excess of in- 
terest, is recoverable as damages for detention, and is the 
measure thereof, instead of interest. Boston Loan Co. v. 
Myers, 148 Mass., 446; Williams v. Wood, 61 Minn., 194, 
63 N. W. Rep., 492; Nash v. Larson, 88 N. W. Rep. [Minn.], 
451; Burt v. Burt, 41 Mich., 82; Shinn, Replevin, sec. 646. 
Another kind of damage which may properly be allowed 
to a defendant arises from change in the value or condition 
of the property while withheld from him. In this state 
the value of the property is fixed with reference to the time 
when it was taken under the writ. Heidiman-Benoist Sad- 
dlery Co. v. Schott, 59 Nebr., 20. If the property is injured 
or deteriorates in value after it is taken, a return does not 
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make the defendant whole, because he does not get it in 
the condition in which it was, and, in order to be fully 
restored to his former position, he ought to have the differ- 
ence in value as damages. This is universally recognized, 
and such deterioration is considered a proper element of 
damage. Hooker v. Hammill, 7 Nebr., 231; Shinn, Re- 
plevin, sec. 648. But such damages are allowed upon the 
theory that the defendant is getting back the property in 
a damaged or deteriorated condition, or that it is less 
valuable than when taken from him. If the property is not 
returned, and the defendant recovers its value at the time 
it was taken instead, he is fully compensated, and should 
not be awarded in addition damages for deterioration, 
meant only to make up deficiencies in the property as 
returned. Hence it is held properly that damages for de- 
terioration are only recoverable where the property is 
returned, and may not be had, along with the value at the 
time of taking, in case no return is made. A difficulty 
arises in this state, however, in view of prior decisions of 
this court, to the effect that damages for detention gen- 
erally, and not merely those assessed to cover deterioration 
and depreciation, may not be recovered except where there 
is a return, and that where there is no return interest is the 
sole measure of damage. Romberg v. Hughes, 18 Nebr., 
579; Hale v. Wigton, 20 Nebr., 83, 94; Aultman, Miller & 
Co., v. Stichler, 21 Nebr., 72, 79. In Romberg v. Hughes, 
supra, it is said: “It is only in cases where a return of the 
property is had that the party to whom the property is 
returned is entitled to damages for the detention. The 
rule allowing the value of the use is peculiar to replevin, 
and grows out of the fact that the party to whom the prop- 
erty is awarded seeks to recover the property itself, and 
not its value. In such case, when the property is returned, 
the party to whom the return is made is entitled to the 
damages awarded for the detention. If, however, a verdict 
is rendered for the value of the property, the action in that 
regard being one for damages only, the measure of damages 
is the value of the property as proved, together with law- 
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ful interest thereon from the date of the unlawful taking.” 
In considering the application of the rule here laid down 
and the basis upon which it may rest, we must bear in mind 
that a considerable diversity exists in various jurisdictions 
both as to the time with reference to which value is to be 
fixed and as to the course to be taken by the defendant in 
claiming the property or merely its value. Such consider- 
ations must not be overlooked when seeking for prece- 
dents in other states. Where, as in some jurisdictions, the 
defendant may or must elect whether to claim return or 
to claim the value of the property so that the verdict may 
run one way or the other exclusively, there may be ground. 
for saying that in the one case the proceeding is to recover 
the property itself, in the other, if he elects differently, 
the action, as to him, is for damages only. Just v. Porter, 
64 Mich., 565, 31 N. W. Rep., 444; Shinn, Replevin, sec. 
682, and note. With us, the election to return or tu pay the 
value is left practically to the plaintiff. The statute re- 
quires an alternative judgment in every case where the de- 
' fendant recovers, and there is nothing in the statute to 
make the recovery of damages for detention depend upon 
return or failure to return. As has been seen, however, 
there is sound reason for limiting the right to damages for 
deterioration or depreciation to the event of a return of 
the property. Unless the judgment conditions the recovery 
of such damages upon return, it obviously works an in- 
justice to the plaintiff, in case for some reason he can not 
make return, and gives double compensation to the defend- 
ant. To this extent, and to the extent that it precludes the 
recovery of both interest and value of use, one being merely 
a substitute for the other, in case the latter is uncertain or 
not ascertainable, the rule announced in Romberg v. 
Hughes is sound and salutary. But when the rule goes 
further and makes the recovery, of other damages for de- 
tention depend upon the return of the property, it works 
no less injustice to the defendant. If the value of the use 
exceeds the interest, it is unjust that the defendant, who 
was entitled to and deprived of the use, should be required 
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to take the interest only; and it is equally inequitable to 
allow the plaintiff, by merely paying the value of the prop- 
erty and the interest, to retain the difference between the 
interest aud the value of the use of the property. Not only 
is the rule in Romberg v. Hughes one-sided, in so far as it 
goes beyond damages for depreciation or deterioration, but 
it would necessarily operate to prevent return of the prop- 
erty by making failure to return profitable. It has some- 
times been laid down that such damages ought to be as- 
sessed as would insure return (Cobbey, Replevin, sec. 976), 
and, while damages ought to be assessed solely with a view 
to full and fair compensation, yet, if there is any policy in 
this connection, we think it should be in the direction of 
securing rather than preventing a return of the property. 
It is generally held that the defendant’s right to recover 
damages for detention does not depend upon whether the 
property is or is not returned. “The return of the property 
only discharges the judgment for its ‘value,’ and does not 
affect the defendant’s rights to damages for its detention.” 
Shinn, Replevin, sec. 639 ; Buckley v. Buckley, 12 Nev., 423; 
Haskins v. Everett, 4 Sneed [Tenn.], 531; Mayberry v. 
Cliffe, 7 Cold. [Tenn.], 117. Except so far as it applies to 
damages for deterioration, the rule in Romberg v. Hughes 
is not required by, nor has it any support from, the statute 
or the authorities, and has been cited only to be received 
with doubt. Minthon v. Lewis, 78 Ia., 620, 438 N. W. Rep., 
465. Nor is it sustained in a jurisdiction like ours, where 
the defendant is not required to elect whether to claim re- 
turn or value, by the suggested analytical distinction be- 
tween replevin and trover. The rule that a defendant who 
did not claim a return could not have damages was based 
on the older modes of pleading. Even then, however, he 
could have damages along with recovery of the value if he 
claimed the property. Wells, Replevin, secs. 522, 523. 
The object of the provision allowing the defendant dam- 
ages for detention is to fully compensate him for the 
wrongful withholding of the property under the writ. The 
Code means that he shall be fully compensated when it 
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says that he shall have such damages as are right and 
proper, and, as has been said, he ought to recover “all 
damages which he has actually sustained by reason of the 
unlawful detention of the property in controversy.” Teel 
r. Miles, 51 Nebr., 542. Value of the use of the property is 
a just and recognized element of such damages, and the 
right to it should not be made nugatory by limiting its 
recovery to the event of a return. Hence we think that 
Romberg v. Hughes should be limited, in its application, 
to damages for depreciation and deterioration, and that 
measure of the damages for detention recoverable by a 
defendant in replevin may be stated thus: He may recover, 
(1) if there is no special value attaching to use of the 
property, interest; (2) if the value of use of the property 
exceeds the interest, then such value, without regard to 
whether the property is returned, but, in such case, no in- 
terest; (8) if loss, deterioration or depreciation occur 
while the property is withheld, then the amount of such 
loss, damage or depreciation, to be conditioned, however, 
upon return of the property, the alternative judgment for 
the value being fixed as of the date of the taking. More- 
over, the damages for detention must be such as grow out 
of the detention and are connected with or incident to the 
contest over possession. Judged by these standards, we 
do not think that the large judgment recovered by the de- 
fendant as damages for detention can be upheld. It was 
probably allowed by way of damages for future profits 
under the contract by which defendant held the sheep; but, 
as defendant’s counsel admit, it may have been for this, 
for failure to replace certain old ewes with new ones, pur- 
suant to an alleged oral arrangement, or for misrepresen- 
tations prior to the making of the contract. None of these 
grounds would justify assessment of damages for detention 
in an action of replevin. They are not damages for deten- 
tion of the property at all. They arise out of collateral 
matters and are not incident to the dispute over possession. 
But we can not, for the reasons above stated, accede to the 
further contention of the plaintiffs that, since the record 
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shows that the property can not be returned, no damages 
for detention whatever are recoverable. Nothing is claimed 
by way of compensation for deterioration or loss, which 
alone would be affected by the impossibility of a return. 
The defendant must recover all his damages in this action. 
Teel v. Miles, 51 Nebr., 542. If interest is not a full com- 
pensation for such loss as he has suffered by reason of 
withholding of the property, he should not be restricted 
thereto. As but little time intervened between the taking 
and the trial, the damages under this head could not be 
large. Indeed, after a careful review of the testimony, we 
find no proof that during this time the use of the flock was 
of any ascertainable value to the defendant. At the same 
time, he ought not to be deprived of such damages, if any 
he can show, in case he elects to have a new trial. Other- 
wise, as the damages are assessed upon a wrong and in- 
admissible basis, in the absence of data from which to 
allow any special damages for detention to which he may 
be entitled, this court can only require a remittitur of all 
in excess of lawful interest from the date when the prop- 
erty was taken. Whether future profits reasonably to be 
anticipated under the contract might not be taken into 
consideration in determining the amount of defendant’s 
interest by way of agister’s lien, we need not consider, - 
since the instructions and verdict do not proceed upon that 
idea, nor was the element in question considered or sought 
to be considered in that connection. 

We have not overlooked in this connection an argument 
made on behalf of the defendant that since the record 
shows that by leave of court the answer was amended by 
interlineation at the trial, and the answer set forth in the 
record is merely stated to have been filed prior to the trial, 
there is no means of knowing what the amendments were, 
and they should be presumed to be sufficient to sustain the 
damages in question. The order allowing the interlinea- 
tion does not specify its nature, but the clerk certifies that 
the transcript is full and complete and contains the an- 
swer of the defendant. This raises a presumption that it 
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contains the interlineation. City of Topeka v. Dupree, 8 
Kan. App., 286, 55 Pac. Rep., 511. If it does not, defend- 
ant might and should have supplied the missing portions 
by suggestion of diminution. Moreover, due objection was 
made to the evidence, instructions and verdict with respect 
to these damages, and no additions or amendments which 
might have been made to the answer would have enabled 
the defendant to prove any items of damage which were 
not already provable under his general denial. 

As the error in the assessment of damages is curable by 
remnittitur, without a new trial, it becomes necessary to 
examine the other errors assigned. These relate to the 
form of the verdict, to rulings upon evidence, and to the 
charge of the court. The verdict finds the right of posses- 
sion in the defendant, finds the value of the property, finds 
that the defendant has a special ownership and interest 
and the value thereof, and assesses damages for detention. 
The form is clearly unobjectionable, and the evidence 
showed an agister’s lien for the agreed compensation under 
the contract, which is sufficient basis for the finding of 
special ownership. The repeated rulings of this court that 
proof of lien or special ownership will not support a find- 
ing of general ownership are not in point. True, the 
statute directs the jury to find whether the defendant has 
the right of property or the right of possession only. But 
as special property means right of possession coupled with 
a limited or qualified interest, the substance of the statu- 
tory requirement was complied with. Counsel contend, 
however, that an agister’s lien existed only as to certain of 
the sheep subsequently delivered to be kept at an agreed 
price in money. The statute providing for an agister’s 
lien does make use of the words “contract price,” and the 
word “price” in ordinary parlance undoubtedly refers to 
money. But this is not controlling. Contracts like the one 
in question have always been considered agistment con- 
tracts equally with those where a money compensation was 
agreed on. Bass v. Pierce, 16 Barb. [N. Y.], 595. The 
reason of the law extends to all contracts of agistment, 
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whether for money or some other valuable consideration, 
and the words in the context, “procure, contract with or 
hire,” indicate no intention to restrict the benefit of the 
statute to agisters for a money consideration. Moreover, 
the word “price” does not invariably refer to money, but 
may mean reward or compensation generally. In Hudson 
Iron Co. v. Alger, 54 N. Y., 173, the court said: “It is said 
further, that the words ‘price’ and ‘vendee’ used in the 
statute imply a sale for money. It is true that ‘price’ gen- 
erally means the sum of money which an article is sold for; 
but this is simply because property is generally sold for 
money; not because the word has necessarily such a re- 
stricted meaning. * * * The Latin word from which 
price is derived, sometimes means ‘reward,’ ‘value,’ ‘esti- 
mation,’ ‘equivalent,’ and Webster shows that it is some- 
times used in the same sense; and I can not doubt that it 
was used in this statute in the sense of ‘value’ or ‘compen- 
sation.’ There is just as much reason for applying the rule 
of the statute to this case as to one where the sale was for 
a money price; and it is right to assume that congress 
ineant to apply the rule to every case wholly within the 
reason of the rule, unless the language used clearly forbids 
it.” In an English statute the word “price” received a like 
construction in a connection very like that here in ques- 
tion. London & Yorkshire Bank v. Belton, 15 Q. B. Div. 
[Eng.], 457. It is no reason for denying the protection of 
the statute to this contract, that the compensation was to 
be made out of the wool and the increase of the flock, and 
not in money. 

Error in the rulings upon evidence is assigned, in that _ 
the court excluded all evidence with reference to the arbi- 
tration clause in the contract and a demand by the plain- 
tiffs for arbitration, and also rejected an offer to prove 
tender of the compensation due under the contract prior to 
suit. These rulings were correct. Whatever distinction 
may be made elsewhere between arbitration generally and 
arbitration as to damages only, it is well settled in this 
state that a provision in a contract requiring arbitration, 
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whether of all disputes arising under the contract, or only 
of the amount of loss or damage sustained by the parties 
thereto, will not be enforced, and that refusal to arbitrate 
is not available to the parties in an action growing out of 
the contract. National Masonic Accident Ass’n v. Burr, 
44 Nebr., 256, 268. The alleged tender, which was in writ- 
ing, was not an absolute and unconditional offer, and hence 
was ineffectual and rightly excluded. 7'e Poel v. Shutt, 
57 Nebr., 592. 
Other assignments relate to the admission of testimony 
with respect to statements and representations made to 
the defendant prior to the contract with reference to the 
kind and condition of the sheep that were to be delivered. 
This testimony appears to have been immaterial, and with- 
out correction by the trial court might have been prejudi- 
cial. But the court clearly and explicitly withdrew this 
testimony from the jury in the charge, and directed them 
not to consider any conversations or statements made prior 
to the contract, but to be governed solely by its terms. 
The advisability of admitting immaterial and possibly 
prejudicial matter and afterwards withdrawing it by in- 
struction is open to grave doubt; but in the case at bar it 
was necessary to go into the kind, quality and condition of 
the sheep before they were taken by the defendant, since 
their condition at that time bore directly upon the causes 
of their condition at the time suit was brought, charged by 
plaintiffs to be due to improper care and handling by de- 
fendant. The immaterial testimony was so closely con- 
nected with and difficult to separate from testimony of the 
same witnesses going to material and important issues, 
that we think any error in its admission was cured by the 
instruction referred to. American Fire Ins. Co. v. Land- 
fare, 56 Nebr., 482; Darner v. Daggett, 55 Nebr., 198. Com- 
plaint is also made that the court permitted one of the 
plaintiffs to be cross-examined as to losses in other flocks 
taken from the same original lot of sheep as those de- 
livered to the defendant under his contract. The witness 
had given testimony tending to show that a large number 
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of the sheep were lost and that such losses were due to im- 
proper handling by defendant. His testimony was largely 
in the nature of expert opinion, as to which a considerable 
latitude upon cross-examination is always allowable. 
Whatever tended naturally to show the improbability of 
his conclusions or to throw doubt upon his statements in 
the examination-in-chief was admissible; and the fact that 
losses had occurred also in other flocks taken from the 
same original lot might tend to show that the original con- 
dition of the animals, which was a matter of dispute, was 
chargeable with all ora portion of the loss. The rejection 
_ of evidence tending to show that defendant mortgaged the 
sheep is the basis of another assignment of error. But the 
facts as to such mortgage were afterwards fully proved 
in another way, so that the error, if any, was without 
prejudice. Alissouri P. R. Co. v. Fox, 60 Nebr., 531. Two 
further alleged errors in rulings on evidence remain to be 
considered., The rejection of evidence as to losses among 
the sheep replevied after they were taken under the writ 
was proper, because no offer was made to prove any con- 
nection between such subsequent losses and the defend- 
ant’s care or want of care while he had possession. A large 
number of separate letters were offered and excluded, and 
the rulings on all of them are assigned aS one error; sev- 
eral being palpably irrelevant, no question for review is 
raised as to the others. 

The charge of the court, so far as it relates to the dam- 
ages recoverable, has been considered already. Apart from 
its failure to define accurately what is meant by damages 
for detention, it is not open to criticism, and sufficiently 
covered the points raised in the instructions tendered by 
plaintiffs. The most serious of the errors assigned as to 
the instructions is that they do not make any distinction 
between the sheep delivered under the original contract 
and those subsequently delivered under distinct agree- 
ments of a different character. But the instructions re- 
quested by the plaintiffs are open to the same objection. 
No point seems to have been made in the instructions 
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offered as to the difference in the contracts under which 
the sheep were taken at various times, and hence the court 
committed no error in framing his instructions upon the 
same theory as that adopted by counsel in their requests. 
American Fire Ins. Co. v. Landfare, 56 Nebr., 482; AMis- 
sourt P. R. Co. v. Fox, 60 Nebr., 531. 

Misconduct of the jury is also charged, but review of the 
evidence satisfies us that the finding of the trial judge to 
the contrary was correct. 

Apart from the assessment of excessive damages for 
detention, we find no prejudicial error. It is therefore 
recommended that in case the defendant, within thirty 
days from the filing hereof, remit all damages awarded him 
for detention of the property in controversy in excess of 
lawful interest upon the value of his interest from the date 
of the taking, the judgment be affirmed; otherwise, to be 
reversed and the cause remanded for a new trial. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion it is hereby ordered that if the defendant, within 
thirty days from the filing hereof, remit all damages 
awarded him for detention of the property in controversy 
in excess of lawful interest upon the value of his interest 
from the date of the taking, the judgment be affirmed; 
otherwise, to be reversed and the cause remanded for a new 


trial. 
JUDGMENT ACCORDINGLY. 


Notr.—Agister, agistor or, perhaps more properly, agistator, was 
the ancient official title of the guardian of the cattle pastured for 
a stipulated sum in the king’s forest. He collected the money paid 
for them. Encyclopedic Dictionary. In the absence of any statute * 
upon the subject, an agister’s lien exists only in the absence of 
credit extended by the surrender of physical possession. Grinnell 
v. Cook, 3 Hill [N. Y.], 485, 492, 493, and authorities therein cited.— 
REPORTER. 
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Commissioner’s opinion, Department No. 2, 
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. Lease of Part of Building. A lease of a part of a building passes 


with it as incident thereto everything necessarily used with, or 
reasonably necessary to, the enjoyment of the part demised. 


KASEMENT: STAIRWAY: ENTRYway. Where rooms in the 
upper story of a building are leased to tenants for otfice pur- 
poses, a right, in the nature of an easement, to the use of the 
entryway and stairway leading to said upper story, by such 
tenants and those having business with them, arises by impli- 
cation, 


. Obstruction of Stairway, Entryway, Street or Sidewalk. A tenant 


of the lower floor of such building has no right, either by rea- 
son of his lease, or by reason of authorization of the land- 
lord, to obstruct such stairway or the entryway or street or 
sidewalk space immediately leading thereto, so as to prevent 
or impede access to such rooms on the upper floor. 


. Nuisance: LyyuncTion. Such obstruction or attempted obstruction, 


interfering with or impairing the easement of the tenants on 
the upper floor, is in the nature of a nuisance, and may be en- 
joined. 


. Concealment of Sign. Where by the terms of their tenancy such 


tenants upon the upper floors are given the privilege of using 
a portion of such buildiug about or adjacent to the stairway 
for signs, a tenant of the lower floor has no right to cover up 
and conceal such signs either by virtue of his tenancy or by 
authority from the landlord. 


. Vacating Decree: ABUSE OF DISCRETION: MISTAKE OF COUNSEL. 


Where a cause is regularly set for trial and heard in its order, 
the district court does not abuse its discretion in refusing to 
set aside a decree rendered in the absence of one of the parties, 
upon a showing that counsel were present when the cause was 
set down for trial, but did not hear the court’s announcement 
to that effect. : , 


_ APPEAL from the district court for Lancaster county. 


Heard below before Ho~Mus, J. A/firmed. 


C. H. Bane and Macfarland & Altschuler, for appellants, 


Stevens & Cochran, contra. 
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POUND, C. 


This suit was brought by Miller and some sixteen others, 
tenants of office rooms on the second floor of a business and 
office building in the city of Lincoln, to enjoin the defend- 
ant, tenant of the ground floor, from erecting or maintain- 
ing certain show-cases and signs about and in front of por- 
tions of the stairway leading to the upper floors and the 
sides and faces of the columns on either side of the entry 
to such stairway. A decree was rendered perpetually en- 
joining the defendant from so eos and the cause is here 
on appeal therefrom. 

‘No bill of exceptions was sede upon the main case, 
and we may take the facts found by the court to be undis- 
puted. The court found that the sole means of access to 
the upper floor of said building from the street was by 
means of an entryway leading to the stairway in question 
and such stairway; that at the time the building was built 
sign-boards were placed upon the sides and faces of the col- 
umns on either side of such entryway abutting on the 
street in order to provide for the signs of tenants on the up- 
per floors, and that by the terms of their tenancies the 
plaintiffs were using, and entitled to use, such sign-boards 
for that purpose. It was also found that the defendant, 
which was a tenant of the lower floor, had removed said 
sign-boards and was constructing certain show-cases or 
show-windows about said columns, extending into and oc- 
cupying a portion of the entryway on each side and a 
portion of the sidewalk or street space in front of the 
stairway, and that such show-windows obstruct the entry 
and stairway and conceal and cover up the sides and 
faces of the columns used by plaintiffs for their signs. 
The decree enjoins the defendant from constructing or 
maintaining any such obstructions within the entryway or 
between the columns on either side thereof, or upon the 
sidewalk space immediately in front of the entryway or 
covering up the sides and faces of the columns. 

Upon the facts as found, plaintiffs were clearly entitled 
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to an injunction. The lease of the office rooms on the up- 
per floor included as incident thereto everything necessar- 
ily used with, or reasonably necessary to the use of, the 
offices leased. The case is not unlike that of a way of 
necessity. There was no means of access to the rooms ex- 
cept through the entryway and stairway, and an easement 
in the same for use by the plaintiffs and those having busi- 
ness with them was clearly implied from this circumstance 
and the obvious intent of the landlord in constructing the 
building as he did and leasing it as he did. Although a 
tenant may not acquire an easement against his landlord 
by prescription, the landlord may create easements in favor 
of the tenant, and in case of necessity they may be implied. 
Goddard, Easements [Am. ed.], 12, 14. Neither the land- 
lord nor other tenants under him, either by virtue of their 
tenancy or under authority of the landlord, which was 
the claim of defendant in this case, had any right to ob- 
struct the entryway or stairway so as to impede access to 
the rooms leased to plaintiffs; and any obstructions of 
that character, like any other interferences with easements, 
were nuisances and could be enjoined. Spies v. Damm, 
54 How. Pr. [N. Y.], 293; O’Neill v. Breese, 3 Misc. Rep. 
[N. Y.], 219,23 N.Y. Supp.,526. In Spies v. Damm a tenant 
of a basement was granted an injunction against a co- 
tenant who occupied the floor above, restraining the latter 
from maintaining a show-case which covered, and ob- 
structed an iron grating in front of the building through 
which light and air were supplied to the basement. In 
O'Neill v. Breese it was held that a tenant of a basement 
lighted by a so-called floor-light had an easement in such 
floor-light by implication, and might enjoin any obstruc- 
tion of such light by tenants of the floor above. It can 
make no difference that in this case the landlord attempted 
to give the defendant authority to maintain the obstruc- 
tions. He had no right to interfere with the plaintiffs’ 
easement, and could give none to others. 

With reference to the signs, the case is no less clear. 
The sign-boards had been provided specially to hold these 
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signs, and the court found that the plaintiffs were using, 
and entitled to use, them by the terms of their tenancy. 
The right to maintain the signs necessarily implied and 
carried with it the right to have them remain reasonably 
visible to passers-by. Neither the landlord nor other ten- 
ants, with or without his authority, had any right to con- 
ceal and cover them up. Snyder v. Hersberg, 11 Phil. 
[Pa.], 200. 

After decree, an application was made to set it aside 
and for a new trial, for the reason that the defendant was 
not represented at the hearing, through misapprehension 
of counsel as to the date of trial. This was not one of the 
statutory grounds for a new trial, but was an application 
addressed to the discretion of the court to control its judg- 
ments during the term at which they are rendered. Brad- 
ley v. Slater, 58 Nebr., 554. We think there was no abuse 
of discretion in denying the application. The cause was 
called and set for trial in open court and taken up in its 
regular order. Counsel were present when it was so called 
and set down, but failed to hear or misapprehended the 
announcement of the order made. The business of the 
courts must move, and counsel must take notice of orders 
duly made and entered. Moreover, the affidavits in sup- 
port of the application do not_disclose any ground for 
belief that the presence of defendant or its witnésses would 
have contributed to a different result. We recommend 
that the decree be affirmed. 


OLDHAM and SEDGWICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


22 
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Rosert H. Boees ev au. v. IpA M. Bogs. 
FILED JUNE 19, 1901. No. 9,780 
“Commissioner’s opinion, Department No. 2. 


1, Wills: Unpur InrLuENcE. Undue influence, in order to invalidate 
a will, must be of such character as to destroy the free agency 
of the testator and substitute another person’s will for his own. 


: NATURE OF INFLUENCE. It may consist in constant 
pressure of importunity or persuasion, whereby the mind of the 
testator is not left free to act. But in such case there must be 
such a degree of urgent solicitation that, under the circum- 
stances, and considering the testator’s condition of mind and 
body, he was too weak to resist it and acted under constraint 
of fear, desire for peace, or some other motive than affection 
or an intelligent sense of duty. 


3. Husband and Wife. Although in general confidential relations 
may raise strong suspicion of undue influence, this is not true 
to the same extent of the relation of husband and wife, where 
the relation has subsisted for a long time under circumstances 
which give rise to a strong legitimate influence and the dispo- 

\ sition in question is not unjust or unnatural. 


4. Burden Upon Contestants. The burden is upon the contestants 
to establish undue influence, and in so doing it is not enough 
to show that the circumstances attending execution of the will 
ure consistent with the hypothesis of its having been obtained 
by undue influence; it must be shown that they are inconsistent 
with a contrary hypothesis. 


5. Taking Immaterial Issue from Jury. It is not error to take from 
the jury an immaterial issue concerning which there is no suf- 
ficient evidence to sustain a verdict, even though.there be a 
seintilla of evidenee thereon which was admitted without ob- 
jection. 


Error from the district court for Douglas county. Tried 
below before Scort, J. Affirmed. 


John C. Cowin, Virgil O. Strickler and J. A. Williams, 
for plaintiffs in error: 

George H. Boggs died on June 1, 1895, in the city of 
Omaha. He left surviving a wife, Ida M. Boggs, but no 
children. The plaintiffs in error are brothers, sisters, 
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nieces and nephews of the testator. On the 19th day of 
June, 1895, the proponent (defendant herein) offered for 
probate in the county court of Douglas county an instru- 
ment purporting to be the last will of said George H. 
Boggs, executed May 16, 1895. The matter was taken to 
the district court on appeal. The trial resulted in a verdict 
for proponent. The trial judge refused to hear argument 
on the motion for a new trial. The objectors bring the 
cause to this court for review. The objections to the pro- 
posed will were: , 

1. That it was made by Mr. Boggs at a time when he 
was so weakened and enfeebled by disease that he was 
‘mentally incapable of executing a valid will; 

2. That the instrument was not in accord with his de- 
clared intention, made when he was in health, on repeated 
occasions as to the manner in which he intended to dis- 
pose of his property ; 

3. That Ida M. Boggs and her mother and father con- 
spired with each other, and with divers other persons for 
the purpose of procuring the execution by Mr. Boggs of 
the will in question, so that Ida M. Boggs might obtain all 
of his property. 

The evidence discloses that about the year 1870, Gecras 
H. Boggs and his friend Lew W. Hill, both being young 
men and very poor, formed a partnership, and engaged in 
the real estate business in the city of Omaha. They both 
possessed more than ordinary business ability. The part- 
nership continued for twenty-five years, and when they 
came to divide their property shortly before Mr. Boggs’ 
death, it was found that each had accumulated about $400,- 
000. The evidence discloses that for fifteen years prior to 
his death, George H. Boggs declared it to be his intention 
to bequeath one-half of his property to his wife and one- 
half to his brothers and sisters. It further appears that 
in 1886, when Mr. Boggs was in health, he wrote a will in 
his own hand, and executed it in the presence of his part- 
ner, Lew Hill, and his private secretary, Harry Wester- 
field, in which he bequeathed one-half of his property to 
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his wife and the remainder to his brothers and sisters. 
On the first day of March, 1893, just before Mr. Boggs 
went to the depot to leave Omaha, under medical advice, 
Mr. Connell went to the house with a typewritten will, 
which Mr. Boggs signed and immediately delivered to 
Mrs. Boggs. On the 16th day of May, twelve days after his 
return, Mr. Boggs executed the will in controversy. This 
was sixteen days before his death. The disease invaded 
the larynx and was eating out the vocal chords. He was 
scarcely able to utter an audible sound. The question 
then naturally arises as to why the will offered for pro- 
bate was executed at all, since Mrs. Boggs already had in 
her possession one exactly like it,executed two years before. 
It is very easy to answer this inquiry. In these two years 
Mr. Boggs had been able to be about his office some. Mrs. 
Boggs had been desperately afraid that he had executed 
a will in accord with his declared intention. He had come 
back to Omaha to die. The first thing she did on her return 
to Omaha was to let her own mother and father come to 
her house, where they remained till after the will was ex- 
ecuted, and then went to their own home in another part 
of the city. None of the brothers and sisters of George 
H. Boggs were permitted to see him in Omaha till after the 
will was executed. 

Conspiracy is generally proved by circumstances, Al- 
though the common design is the essence of the charge, it 
is not necessary to prove that the defendants came to- 
gether and actually agreed, in terms, to have that design 
and ‘to pursue it by common means. Spies v. People, 122 
Ill., 1,12 N. E. Rep., 865; 3 Greenleaf, Evidence, 83; Afus- 
sel Slough Case, 5 Fed. Rep., 680; Sucker v. Finch, 66 Wis., 
17; Wharton, Criminal Law, 1398; Bishop, Criminal Pro- 
cedure, 227. 


Connell & Ives, contra: 


That the testator, when he executed this will, was in the 
full and unimpaired enjoyment of every mental faculty 
can not be the subject of serious controversy. We have not 
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the slightest inclination to deny the promises made by the 
proponent to the testator at the time the will was executed. 
She said she would carry out his wishes as to caring for 
his relatives. What those wishes were, has now become 
wholly immaterial. Without exception they have repudi- 
ated the provisions made for them by the testator. They 
rejected the promises almost as soon as known. They gave 
her no chance to redeem her words or to demonstrate her 
good faith. 

Influence, to vitiate a will, must be such as to amount 
to force and coercion, destroying the free agency of a tes- 
tator, and there must be proof that the will was obtained 
by this coercion; and it must be shown that the circum- 
stances of its execution are inconsistent with any hy- 
pothesis but undue influence, which can not be presumed, 
but must be proved, and in conjunction with the will and 
not with other things. Latham v. Schaal, 25 Nebr., 535; 
Seebrock v. Fedawa, 30 Nebr., 437; Bradford v. Vinton, 
26 N. W. Rep. [Mich.], 401. 

All questions of fact were submitted to the jury. Ina 
case of conflicting evidence, this court will not disturb the 
verdict. Whitcomb v. Thomas, 47 Nebr., 909; Wakefield 
v. Connor, 225; Lungren v. Crum, 242; State v. Spirk, 337; 
Galligher v. Wolf, 589; Buffalo County Bank v. Gilcrist, 
897, all in the same volume. : 


Argued orally by John C. Cowin and Virgil O. Stickler, 
for plaintiff in error; by W. J. Connell, contra. 


PounnD, C. 


This is a petition in error to review a judgment of the 
district court of Douglas county, admitting to probate an 
instrument propounded as the last will and testament of 
George H. Boggs, deceased. A. large number of exceptions 
were taken during the course of the trial, and numerous 
errors are assigned in this court. But the briefs and 
argument have been confined to the assignment that the 
verdict and judgment are contrary to the evidence, and to 
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one based on an instruction given by the court on its own 
motion. Three objections were made to the will, to the 
effect that the testator, at the time of its execution, was so 
weakened by disease that he was mentally incapable of 
executing a valid will; that the will propounded was not 
in accordance with his intentions, repeatedly declared 
when he was in health; and that it was procured through 
undue influence of the proponent, his wife, and conspiracy 
of the proponent and her father and mother to that end in 
order that she might obtain all the property. The princi- 
pal contention of the contestants is that the will was pro- 
cured by undue influence of Mrs. Boggs, at a time when 
her husband was greatly weakened by disease and sub- 
stantially incapable of resistance, and, to pass upon this 
question, it has been necessary to review a very voluminous 
record in which all the testimony taken at a trial lasting 
nearly two weeks is set forth at large. 

From the evidence it appears that George H. Boggs was 
the youngest of a family of ten, of whom three brothers and 
five sisters, the youngest about fifty and the oldest about 
seventy, were surviving at his death. These brothers and 
sisters, and the children of a deceased sister, are the con- 
testants. George Boggs came to Omaha about 1866, and 
for many years was a mail clerk at a small salary. In 
1872 he married the proponent, with whom he lived in 
Omaha until his death. At the time of his marriage he had 
saved about a thousand dollars, but afterwards he lost his 
position as a mail clerk, and, during the earlier years of 
his married life, was in poor circumstances, his wife doing 
her own housework for some five years. He seems to have 
been a business man of no little ability, and by fortunate 
investments, industry and saving, in which on one oc- 
casion, at least, he acknowledged that his wife was in part 
instrumental, he succeeded in the course of ten or fifteen 
years in amassing a fortune estimated at close to half a 
million. In 1886, when his fortune was at its maximum, 
he made a will, in which he left one-half of his estate abso- 
lutely to his wife, and the remainder, there being no chil- 


Vor. 62] JANUARY TERA, 1901. 279 
Boges ve: Boggs. 


dren, subject to $2,000, to his father, to his brothers and 
sisters equally. At about this time, and for several years 
immediately thereafter, he repeatedly told his brothers and 
sisters that it was his intention to leave them half of his 
property, and there can be no doubt that such was long his 
intention. But several events operated to alter his plans. 
His father died in 1891; in 1892 a period of financial de- 
pression set in, as a result of which his property shrank in 
value about one-half; and, somewhere about the end of 
1892, it became apparent that he was affected with an 
incurable disease. At the time of his death he had tuber- 
culosis of the larynx, his lungs were greatly affected, and 
he had a tuberculous sore upon his hand. There is some 
conflict in the medical testimony as to whether the disease 
began in his throat and worked downward or vice versa. 
At any rate it first became such as to create alarm about 
the end of 1892, and one physician testified that in 1894 
his lungs were in fairly good condition and that apparently 
he then had only tuberculosis in the throat, though it was 
spreading downward. There is no doubt that in 1893 he 
was in every way in full mental vigor and that his will was 
not impaired at that time. But it would seem that he had 
expected that his wife would receive about $250,000 under 
his first will, and the great shrinkage in values, the death 
of his father, and the fact that he was compelled to leave 
the state for his health, evidently moved him to make a 
new will which would conform to his intentions with re- 
spect to his wife in view of altered conditions. Accord- 
ingly on March 1, 1893, he made a new will whereby he 
gave his home property, all his personal estate and one-half 
of the residue of his real estate to Mrs. Boggs absolutely, 
and the other half to his secretary in trust to pay the in- 
come thereof, or such part as she should require, to his wife 
during her life, and at her death to divide it, or such part 
as should remain and any accumulations of income, among 
his brothers and sisters. It also provided that upon the 
written request of his wife, the trustee should sell any of 
the property she might designate and otherwise invest the 
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proceeds, and gave her power to remove the trustee and 
appoint another and to fill any vacancy. This will was 
drawn by Mr. Connell, who had Jong been his attorney, and 
was witnessed by Mr. Connell and Mr. W. 8S. Poppleton, 
who happened to be at the house that day for the purpose 
of taking Mr. Boggs’ deposition. It does not appear that 
Mrs. Boggs had anything to do with suggesting or procur- 
ing this will or any of its terms. She was not present when 
its terms were settled, when Mr. Boggs and Mr. Connell 
went over the draft, nor when it was executed. She tes- 
tifies that she was busy packing his trunk at the time, and 
that when he came to her with the draft of the will just 
before he signed it and wanted her to read it, she told him 
that she was busy and that any way he wanted it would suit 
ye There is nothing to throw any suspicion upon this 
/will, except that it does not do so well by his brothers and 
' sisters as he had originally intended and that he continued 
\ to tell the latter that on his death they would be well pro- 
vided for. But many circumstances indicate that he was 
solicitous that after his death his wife should live as she 
had for many years since he had acquired wealth, and that, 
while he wished to do what he might for his brothers and 
sisters, his first care was that his wife should have as near 
as might be all that would insure her complete independ- 
ence and enable her to do everything that she desired. 
Hence he not only considerably increased the absolute 
gifts to her, but he provided also that the entire income of 
his estate should be at her disposal during her life, should 
she require it. From that date his health appears to have 
declined gradually with the progress of his disease, until 
early in 1895 he had partially lost the use of his vocal 
chords, had become weak and emaciated, and was sub- 
stantially confined to his room. About this time he went 
to Chicago for treatment; but finding no relief, he returned 
to Omaha about the first of May, and died on the first of 
June. On May 16 he made the will in question. With re 
spect to his mental capacity on that date there can be no 
serious question. The physicians wl» attended him, a 
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clergyman who called upon him regularly during his last 
days, the lawyer who took his instructions for and drew 
the will, and a ‘member of the bar who called upon him 
four days before he died, concur in the statement that he 
was bright and clear mentally down to a day or two be- 
fore death, and there is evidence that he gave intelligent 
and detailed directions as to the conduct of his business 
down to the last. One of the physicians testified, and it is 
a well known fact, that a tuberculous disease produces 
great weakness physically but not much mentally, and 
that consumptives are usually bright mentally to the end. 
With respect to the claim that the will was procured to 
ie made by undue influence on the part of Mrs. Boggs, it 
is to be observed, in the first place, that the testator was a 
man of unusual force and strength of will. All who came 
in contact with him, even the physicians who treatec him 
in his last illness, remarked this, and at every turn in the 
record we see him positive, confident, and giving clear di- 
\rections about his business in the manner of one who ex- 
‘pects to be obeyed. It is true some of the contestants tes- 
tify that he was accustomed to yield to his wife and even 
that he stood in some fear of her displeasure. But there is 
ample ground for thinking that this sprang from affection 
solely. It is not unlikely that both, having won their way 
in the world by industry and saving from comparative 
, poverty, were self-reliant and determined. Nothing ap- 
pears to indicate that a man as obstinate and pertinacious 
as he seems to have been was under the dominion of his 
wife’s will, even when enfeebled by incurable disease. It 
is undoubtedly true that physical weakness more or less 
enfeebles the will. But it is in evidence that there was no 
observable waning of his mental powers till a day or two 
before he died, and the physician who attended him at the 
time the will was executed says that on that date he was 
just as able to resist importunity and entreaty as when 
well. In the next place, the evidence shows that Mrs. 
Boggs took no immediate part i: the making of this will. 
She was not present when the testator gave the instruc- 
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tions for drawing it, when the draft was gone over by the 
testator and his lawyer, nor when the final draft was after- 
wards read over preparatory to execution. It appears that 
after he returned from Chicago, Mr. Boggs called for his 
will. He read it over and said he was going to make a new 
one. He sent for his secretary, gave him a memorandum 
of specific property which he desired to have given to his 
wife absolutely, and had Mr. Connell sent for. Mr. Con- 
nell had been his attorney for twenty years. They talked 
the matter over fully in the absence of Mrs. Boggs and no 
reason appears why the testator should not have revealed 
his true intentions completely. Mr. Connell had never 
talked with Mrs. Boggs about it, and there is no indication 
that she interfered in any way. The notes for the will were 
taken down from the testator’s own direction. The next 
day the draft was gone over with him paragraph by para- 
graph, and in the evening the new and final draft, corrected 
to meet his views, was again read over, first by paragraphs 
and then as a whole. He expressed himself as satisfied, 
got up, walked across the room, and signed it. Earlier in 
the day he asked one of his physicians to come to the house 
that evening and witness the will. In every step we see 
him the principal actor, and his wife has no part. Counsel 
have criticised the lawyer’who drew the will for opposing 
or advising against some suggestions offered by the testa- 
tor as to the terms of the trust. But we think it was his 
duty to tell the testator whatever his experience and 
knowledge of the law suggested as appropriate; and if 
some course proposed by the testator appeared impracti- 
cable or unwise, he was retained to say so, and his so 
doing is no indication of undue influence or conspiracy. 
Again, it is to be noticed that the will in question and 
the will of 1893 are not essentially different. In the former 
will, Mrs. Boggs was given the home, all the personalty, 
and one-half of the residue of the realty. In the !ast one, 
she was given certain specific realty instead of an undi- 
vided one-half. The testimony:shows that Mr. Boggs was 
not hopeful of a speedy revival of business and recovery 
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of values. He evidently wished to give the improved and 
productive property to his wife, and he told his secretary 
and his lawyer that his object in making the new will was 
to give her specific property in lieu of one half generally. 
Under the new will the property given to her absolutely 
was in fact somewhat less than that given by the former 
will. A similar case was presented in Seebrock v. Fedawa, 
30 Nebr., 424, 448, and the fact that the prior will was 
more favorable to the proponent was considered a strong 
circumstance, 

It was attempted to show that Mrs. Boggs systematically 
prevented the testator’s relatives.from talking with him in 
private and that she endeavored to keep them away from 
him, Many occurrences which appear in evidence might 
be given such construction. But they are all equally com- 
patible with an honest and sincere solicitude for his wel- 
fare and the demands of caring for one in his condition. 
She took care of him substantially unaided. He required 
constant attention by day, and she had to get up during the 
night at stated intervals and administer certain remedies. 
He was inclined to be talkative and to exhaust himself in 
conversation, and his physicians had to caution repeatedly 
against permitting him so to do. Under such circum- 
stances, constant presence at his side and jealous watch- 
fulness lest he talk too much or become unduly excited 
were in nowise reprehensible. 

Some statements are testified to by the contestants as 
having been mace to them by the testator after thewill was 
executed to the effect that he would have liked to do better 
for them, but that his wife would not let him. Were it not 
for the prior will of 1893, these statements might not be ° 
without weight. But he was not coerced two years before, 
or, if he was, had had ample time to retract, and we do not 
think these statements should outweigh his deliberate acts. 
Moreover, his statement to Mr. Hill, his former partner, 
that he had made a will, but did not know whether he had 
done the right thing or not, is suggestive. He had asked 
his wife, and she had agreed, to give whatever of the in- 
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come she did not need or use to his relatives, for whom 
he made no immediate provision, and had also asked her to 
make a will in their favor. As his lawyer told him at the 
time, this left it to her honor so to do. He was anxious to 
leave his wife secure in all that she had been accustomed 
to. He also wished to do something for his relatives. That 
he had some doubt even after he made the will as to how 
far his solution of the conflicting claims upon him was the 
best one, does not indicate that the solution he adopted 
was not his own. Counsel say that Mrs. Boggs has done 
nothing in the way of carrying out these wishes of her 
husband. But the pendency of this contest has doubtless 
precluded any action, and we are loth to think that the 
‘onfidence which he reposed was misplaced. There is 
nothing to show that she did not fully intend to do all 
that he asked and that she assented to. 

Where undue influence is charged, the question is, in 
substance, whether or not the testator acted freely-and 
upon his own judgment or under some species. of coercion 
or imposition. In one of the leading cases, Lord Cran- 
worth said: “It is extremely difficult to state in the ab- 
stract what acts will constitute undue influence in ques- 
tions of this nature. It is sufficient to say that, allowing 
a fair latitude of construction, they must range them- 
selves under one or the other of these heads,—coercion or 
fraud.” Boyse v. Rossborough, 6 H. L. Cas. [Eng.], *2, 
*48. In other words, in the absence of fraud and imposi- 
tion, undue influence, in order to invalidate a will, must 
amount at least to a moral coercion; it must be of such 
character as to destroy the free agency of the testator and 
substitute another person’s will for his own. Latham v. 
Schaal, 25 Nebr., 5385. Such moral coercion may consist 
in constant pressure of importunity or persuasion, whereby 
the mind of the testator is not left free to act under- 
standingly. But in such case, there must be such a degree 
of urgent solicitation that, under the circumstances, and 
considering the testator’s condition of mind and body, he 
was too weak to resist it, and acted under constraint of 
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fear, desire for peace, or some motive other than affection 
or an intelligent sense of duty, contrary to his real inten- 
tion. Persuasion of persons in extremis is looked upon 
with disfavor. But in this case the testator was not in that 
condition. It was then thought that he might live for 
some time, and one of the physicians says he had a chance 
to hold out several months. He was able to do business 
at least ten days afterwards, and fully understood his 
affairs in all their details. He was by no means so feeble 
that he could not have resisted a very considerable amount 

f importunity or solicitation had he been subjected 
thereto. Undoubtedly, as a.general rule, confidential rela- 
tions may raise strong suspicion of undue influence. But 
this is not true to the same extent of the relation of hus- 
band and wife where, as here, the relation has subsisted for 
a long time under circumstances which give rise to a very 
strong legitimate influence, and the disposition in question 
is not unjust or unnatural. Mrs. Boggs had shared his 
poverty, and her thrift and saving had contributed to his 
rise. She had faithfully and zealously attended him in his 
long illness, and there can be no doubt that he held her in 
_great and well-deserved affection. No presumption. of 
undue influence can be drawn from such facts. It can not 
be denied that proof of undue influence must usually be 
circumstantial, and that there are many circumstances in 
the record which are consistent with a uniform course of 
importunity and of exclusion of the testator’s relatives 
from his presence. But they are equally consistent with 
zealous attention to the duties that devolved upon the pro- 
ponent as his wife, and there is no direct evidence of such 
importunity. In the leading case already quoted from, 
Lord Cranworth said: “It is not sufficient to show that the 
circumstances attending its execution are consistent with 
the hypothesis of its having been obtained by undue in- 
fluence; it must be shown that they are inconsistent with 
a contrary hypothesis”; and this statement of the rule has 
been universally accepted and has been approved by this 
court. Latham v. Schaal, 25 Nebr., 535. The contestants’ 
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case falls far short of this, and hence we think the con- 
clusion of the jury was entirely correct. 

The instructions given by the court on its own motion 
fully and correctly present the law as to undue influence 
and testamentary capacity. Possibly they may be open to 
some criticism, as suggested by counsel, by reason of undue 
length and a tendency to argumentativeness. But no spe- 
cific objections are urged upon us except as to one instruc- 
tion, nor do we perceive any prejudicial error in the charge 
as awhole. In one instruction the court told the jury that 
there was no sufficient evidence of a conspiracy on the part 
of the proponent and her father and mother for the pur- 
pose of influencing the will of the testator. We do not 
think this instruction prejudically erroneous for two rea- 
_ sons. In the first place, the real issue was not whether 
there was a conspiracy as charged, but whether the will 
had been procured by undue influence on the part of Ida 
M., Boggs, singly or in conjunction with others. The court 
clearly and repeatedly pointed out that such fact, if estab- 
lished, would vitiate the will, and having that question 
definitely before them, we do not think the jury were con- 
fused by having the immaterial issue of conspiracy taken 
out of their hands. If such conspiracy existed, it would 
not of itself be ground for setting aside the will, but the 
facts indicating it might bear upon the issue as to undue 
influence. In the second place, there was no sufficient evi- 
dence to sustain a finding of conspiracy. Aside from a re- 
mark of the testator to one of the contestants, which, at 
most, only shows that he suspected her parents of some 
scheme, every circumstance urged upon our attention as 
evidence of conspiracy is entirely susceptible of an honest 
construction. Mrs. Boggs’s parents stayed at the house a 
short time after the return from Chicago, at a time when 
she was devoting her whole time to the care of her husband 
and was in sore need of assistance. Some days after the 
will was made, one of Mr. Boggs’s sisters came; presently 
others of his relatives arrived, and Mrs. Boges’s’ parents 
withdrew. At one time her mother suggested that so many 
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people in the house was bad for the testator, whose tend- 
ency to overexertion in conversation gave great anxiety. 
Thereupon Mrs. Boggs said that she and one of her hus- 
band’s sisters could take care of him sufficiently, and, as 
he might live for some time to come, there was no need 
that all of them remain. Mrs. Boggs positively denies any 
conspiracy, and, bearing in mind the strain she was under 
at the time, we do not think that the circumstances re- 
ferred to would warrant a finding that there was one. 
Counsel say that the evidence in question was admitted 
without objection. Neither that fact nor a possible scin- 
tilla of evidence as to some scheme, required submission 
of an immaterial issue to the jury. 
It is recommended that the judgment be affirmed. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AK£IRMED. 


JOHN SIMONS V. JOHN FAGAN. 
FILED JUNE 19,1901. No. 9,866. 
Commissioner’s opinion, Department No. 3. 


1, Action on Attachment Bond: Pea or RES JupIcata: DEMURRER. 
After the dissolution of an attachment, and after a trial of the 
ease in which the writ was issued, in which it was found that 
the plaintiff had no cause of action, the defendant commenced 
an action against the attaching plaintiff and the surety on the 
bond, claiming damages in the sum of $3,400, for maliciously 
attaching his property. This action was removed to the circuit 
court of the United States, where, on a trial, apparently in the 
absence of the plaintiff therein, a verdict was returned for the 
defendants’ and judgment for costs against the plaintiff given. 
Thereafter the defendant in the attachment proceeding com- 
menced a second action against the surety in the attachment 
bond to recover the penalty of said bond: In his answer the 
surety pleaded the former suit and j.dgement as a bar to the 
second action. Held. That a demurrer to said plea was properly 
sustained. 
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2. : ELEction or REMEDIES. In the same case the surety pleaded 


the commencement of the first action by the plaintiff as an elec- 
tion of remedies on his part, and a bar to the second action 
because ‘of such election. Held, That the suit for malicious 
attachment and the action on the bond were not inconsistent 
remedies, and that the doctrine of election did not apply. 


3. Instruction: Review. Where the court instructs the jury to return 
a verdict in favor of one party to an action, without submitting 
to their determination any issue in the case, this court will not 
review the ruling of the trial court on the admission of evidence 
in the progress of the trial. 


Error from the district court for Boone county. Tried 
below before KENDALL, J. Affirmed. 


McCabe, McGilton & Rath, for plaintiff in error. 
Thomas J. Doyle, contra. 


DurFrig, C. 


The defendants in error commenced this action in the 
district court for Boone county, Nebraska, to recover from 
John Simons, the plaintiff in error, the penalty named in 
an attachment bond signed by said Simons, in an action 
commenced in justice court by Aultman, Miller & Co. 
against John Fagan and Thomas Fagan. The petition al- 
leges the making of the bond sued on, the issuing of an at- 
tachment and the levy thereon by garnishment of certairi 
property of the defendant in error. It further shows that 
the attachment was dissolved in justice court, and that the 
order of dissolution was affirmed upon error taken by Ault- 
man, Miller & Co. to the district court. Other allegations 
of the petition relate to the matter of damages sustained 
and need not be further noticed. The answer admits the 
giving of the bond, the issuing of an attachment in favor 
of Aultman, Miller & Co., and that certain notes of the 
value of $540, and money to the amount of $65, was gar- 
nished in the hands of one Squairs. The answer further 
alleges that after the termination of the suit of Auliman, 
Afiller & Co. v. John Fagan, he elected to redress all griev- 
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ances which he had suffered arising out of said suit by 
instituting an action against the defendants for a mali- 
cious attachment. For a further answer and defense the 
defendant alleges that on February 17, 1893, the plaintiff 
commenced an action in the district court of Boone county | 
against Aultman, Miller & Co. and John Simons, a copy of 
the petition in said case being attached to the answer as an 
exhibit, and from which it appears that the action was an 
action for the malicious attachment of the property of the 
plaintiffs therein by Aultman, Miller & Co. and John 
Simons. It is further alleged that said case was, upon the 
application of the defendants Aultman, Millér & Co., re- 
moved to the United States circuit court for the district of 
Nebraska, and that such proceedings were had in said case 
after the removal that a verdict was returned for the de- 
fundants therein, upon which judgment was entered in 
their favor, and this judgment, it is claimed, is a bar to 
the present action. To that part of the answer setting up 
a former adjudication by the judgment of the federal court 
and an election of remedies on the part of plaintiffs below 
by bringing said action a demurrer was interposed, which 
was sustained by the district court, and this is one of the 
errors complained of upon this appeal. At the conclusion 
of the trial the court directed the jury to return a verdict 
in favor of the plaintiffs below for the sum of $555, and 
upon this verdict judgment was entered. Did the court 
err in sustaining a demurrer to that part of the answer 
setting out the proceeding in federal court as a bar to the 
present action? The determination of this question neces- 
sarily involves the inquiry whether the two causes of ac- 
tion are the sanie. : 
It has been uniformly held in this country that an at- 
tachment plaintiff may be subject to damages for attaching 
the defendant's property maliciously, and without probable 
cause. The defendant’s remedy in this respect is not at all 
interfered with by the plaintiffs having given a bond at 
the institution of the suit, conditioned to pay all damages 
which the defendant might sustain by reason of the attach- 
23 
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ment having been wrongfully obtained. In the absence of 
a statute conferring the right, the defendant can not main- 
tain an action against the plaintiff for the mere wrongful 
suing out of an attachment. Such an action may be main- 
tained on the attachment bond, but on common Jaw prin- 
ciples the element of malice is indispensable to an action 
on the case. Drake, Attachment, sec. 726. Bearing in mind 
the distinction made between a suit on the bond where a 
recovery may be had on a showing that the writ was wrong- 
fully obtained, and an action on the case where malice on 
the part of the plaintiff in suing out the writ must be 
shown, we proceed to examine the record of the case tried 
in the federal court to determine whether it was a suit on 
the bond or an action on the case for a malicious attach- 
ment of the plaintiff’s property. The petition in that case 
alleges the commencement of an action by Aultman, Miller 
& Co. in justice court against John Fagan and Thomas 
Kagan to recover an indebtedness of $199.75; that an affi- 
davit for an attachment was made, an attachment bond 
given and approved and a writ duly issued, and such pro- 
ceedings had thereunder that one Squair, holding notes be- 
longing to John I"agan of the value of $540, and money to 
the amount of $65, was garnished; that thereafter, on mo- 
tion made, the attachment was dissolved and adjudged to 
be wrongfully issued; that error was taken from said or- 
der of dissolution to the district court, where, on proceed- 
ings duly had, the order of the justice court was affirmed; 
that thereafter, and without giving any new bonds, Ault- 
‘man, Miller & Co. obtained a second writ of attachment 
from the clerk of the district court and again garnished 
the same property, and that this second order was on 
motion dissolved by the district court of Boone county; 
that afterward, upon the trial of the case pending before 
the justice, it was adjudged that the plaintiff had no 
cause of action, and judgment duly entered for the defend- 
ants in said cause; that said defendants Aultman, Miller 
& Co. and the defendant John Simons, wrongfullv and 
maliciously and without cause, and for the purpose of in- 
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juring the defendant financially and to bankrupt defend- 
ant, caused said attachment to issue. Other allegations of 
the petition relating to, matters of damage suffered on ac- 
count of the attachment proceedings need not be notited 
further than to state that the damages claimed are proper 
in an action for maliciously suing out the attachment, but 
not such damages as could be allowed in a suit upon an 
attachment bond. The petition, taken as a whole, shows 
very clearly that it was not an action upon the bond, but 
an action upon the case in the nature of an action for 
malicious prosecution. It is true that Simons was made 
a party defendant in that action, and it is also true that 
while damages were sought in the sum of $3,000 against 
Aultman, Miller & Co., judgment in the sum of $400 only 
was asked against Simons. But it is to be observed that 
the bond was not declared upon. No breach of the bond 
was alleged, and there is nothing in the petition to indi- 
cate that the defendants in that suit, or either of them, 
were sought to be held upon contract, but all of the allega- 
tions are to the effect that the defendants were liable for 
a tort committed. It is well established that in order to 
make the former action a bar the circumstances must be 
such that the plaintiff might recover in the first action for 
the same cause of action alleged in the second. It is not 
enough that the transaction involved in, and giving rise to, 
the two actions are the same. Stowell v. Chamberlain, 
60 N. Y., 272. In the case cited, the plaintiff brought an 
action against the defendant for the wrongful conversion © 
of bonds which he alleged he had loaned to him. Judg- 
ment was rendered in favor of the defendant, when an- 
other action to recover the value of the bonds was brought, 
the allegations of the petition being that the defendant 
sold the bonds as plaintiffs agent but had- failed to ac- 
count for the proceeds. The former judgment was pleaded 
as a bar to the action. The court held that the same evi- 
‘dence would not sustain both actions and that the foriner 
was not a bar. The case was approved by this court in 
Gayer v. Parker, 24 Nebr.. 643. 


a 
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In the case determined in the federal court the plaintiff 
could not recover, except by showing that the writ was 
maliciously sued out by the defendants. Proof that it was 
wrongfully obtained would not in the least aid in his re- 
covery of damages or tend to prove the case made by his 
petition. In the present case the action is on contract. 
The defendant, by his bond, has agreed to be answerable 
for all damages sustained by the plaintiff in case the writ 
was wrongfully obtained. The proof here need not go 
beyond showing that the writ was wrongfully sued out. 
Such proof shows a breach of the bond and makes the de- 
fendant liable for such damages as are properly allowed 
for wrongfully obtaining an attachment. 

Churchill v. Abraham, 22 T11., 455, is the only case cited 
or which we have been able to find resembling the one at 
bar. In that case the property of Abraham had been at- 
tached by Huntington, Wadsworth and Parks, and after 
the termination of the suit, which went in favor of Abra- 
ham, he commenced a suit against Huntington, Wads- 
worth and Parks for a malicious attachment of his prop- 
erty, claiming damages in the sum of $5,000. On the trial 
of that action judgment went in favor of the defendants, 
who recovered judgment against Abraham for costs. Af- 
terward Abraham commenced another action on the at- 
tachment bond against Churchill, Huntington, Wadsworth 
and Parks, to recover his damages sustained because of 
the wrongful obtaining of the writ. The former action and 
the judgment entered therein in favor of the defendants 


_was pleaded as a defense. At the trial the record in the 


first suit was offered in evidence, but the court refused to 
admit it, and this ruling was approved by the supreme 
court. We infer from the opinion that the record in the 
first case was offered upon the theory that the plaintiff 
could not maintain an action on the attachment bond until 
his damages had been ascertained and fixed by an inde- 
pendent action brought for that purpose; but it is signifi- 
cant that the ease as reported fails to show that the court 
or the attorneys engaged in the case regarded the former 
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judgment as a bar to the suit on the bond in the sense that 
the question of liability thereon had been adjudicated and 
set at rest between the parties by the judgment entered 
in the first action. On principle, we are of opinion that the 
action determined in the United States circuit court is not 
a bar to the present suit. By the issue there made no re- 
covery could be had in the absence of a showing that the 
defendants acted maliciously in obtaining the attachment 
against his property. The proof which he offered, or might 
have offered in that case had he appeared to prosecute it, 
might have been ample to entitle him to a recovery in a 
suit on the bond, and yet availed him nothing, where his 
cause of action was based wholly on the malicious acts of 
the defendants. The issues in the two suits are radically 
different. In the first the issue was, did the defendants 
act maliciously and without probable cause in obtaining 
the writ; in the present case the sole issue is, did the de- 
fendants wrongfully obtain the writ? In the first action 
no damage could be recovered in the absence of a showing 
that the defendants were moved by malice; in the case at 
bar the good faith of the defendant is of no moment,—he 
contracted to pay the defendant his damages if the writ 
was wrongfully obtained, and a showing that it was wrong- 
fully obtained entitles the plaintiff to a verdict. 

The supreme court of Illinois in a later case, Lawrence 
v. Hagerman, 56 T11., 68, expressed the opinion that the 
remedies of an attachment defendant by action on the 
bond and by an action on the case for a malicious attach- 
ment were in part concurrent remedies. In the body of 
the opinion it is stated: “It is insisted that an action on 
the case for maliciously suing out a writ of attachment 
cannot be maintained. The objection proceeds on the 
ground that inasmuch as the statute requires the plaintiff. 
in attachment to give bond, with security, conditioned to- 
pay all damages in case the writ is wrongfully issued be- 
fore obtaining the process, the remedy is confined to an 
action on the bond. We think the objection taken is not 
tenable, certainly not to the extent insisted upon by the 
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counsel. The remedies by an action on the case and upon 
the bond may be concurrent to a certain extent. Actual 
damages such as direct loss on the property attached, ex- 
penses incurred in defense of the suit, may be recovered 
in an action on the bond. But for loss of credit, breaking 
up of business, loss of customers and injury to reputation, 
resort must be had, to obtain full indemnity, to an action 
on the case for malicious prosecution under the common 
law.” 

We are inclined to believe that the above language ex- 
presses the true situation, and that an attachment defend- 
ant who has been injured in consequence of the malicious 
_ attachment of his property may at the same time main- 
tain an action upon the bond for his actual damages and 
an action on the case for damages consequential in their 
nature. It is true that a recovery in the action brought 
for a malicious prosecution would include the actual as 
well as the consequential damages, but if a recovery was 
first had upon the bond, the amount of such recovery would 
undoubtedly go in mitigation of damages on the trial of 
the case for malicious prosecution. The least reflection 
must make it evident that the consequential damages suf- 
fered by a defendant whose property has been maliciously 
attached, can not be allowed him in an action on the bond. 
They are damages, however, which the law will allow in 
a proper action brought for their recovery, and this demon- 
strates beyond controversy that there are two causes of 
action—one upon the bond in which the actual pecuniary 
injury may be recovered, the other for a malicious prosecu- 
tion in which consequential damages and injury is proper 
to be taken into consideration ; one requiring the proof of 
malice to maintain, the other evidence of a mere wrongful 
obtaining of the attachment. We think there was no error 
in the ruling of the district court in sustaining the demur- 
rer to that part of the answer alleging a former adjudica- 
tion. Relating to the plea of the defendant of an election 
of remedies, and which was also held bad on demurrer, it 
is familiar law that to conclude one by an election of reme- 
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dies the remedies must be inconsistent. As regards what 
are known as“consistent remedies,” the plaintiff may, with- 
out let or hindrance from any rule of law, use one or all 
in a given case. He may select and adopt one as better 
adapted than the others to work out his purpose; but his 
choice is not compulsory or final, and if not satisfied with 
the result of that, he may commence and carry through the 
prosecution of another. New York Land Co. v. Chapman, 
118 N. Y., 288; 7 Ency. Pl. & Pr., 362. 

It is unnecessary to examine the exception taken to the 
admission of evidence, for the reason that the court left 
nothing for the jury to pass upon. We think that where 
the court gives a peremptory instruction to find for one or 
the other of the parties, the same rule relating to the ad- 
mission of evidence should govern on appeal to this court 
as though the trial had been to the court without a jury. 

The objection that incompetent or immaterial evidence 
was admitted avails nothing on appeal when the trial is 
to the court, as the presumption obtains that such evidence 
was not considered by the court. Why should a different 
rule apply when the court refuses to allow the jury to con- 
sider the evidence and, in effect, tries the case himself by 
directing a verdict? : 

The judgment is not excessive. The conditions of the 
bond were broken on the same day it was made, interest 
on the penalty named in the bond to the date of the trial 
makes a larger sum than the judgment entered. We rec- 
ommend that the judgment be affirmed. 


ALBERT and Amus, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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Grorcy E. Prircuert v. Jon I. Review. 
FILED JUNE 19, 1901. No. 9,912. 
Commissioner’s opinion, Department No. 3. 


Deed by Minor: DisarFIRMANCE OF CONTRACT: LimiTaTIon, P. pur- 
chased certain real estate in the city of Omaha from E., a 
minor, and conveyed the same to M. for the consideration of 
$2,000. M.conveyed to R.,the defendant in error,and R.conveyed 
to T., who subdivided the same into seven lots and sold four 
of the lots to different parties. After these several convey- 
ances, the minor, who had then attained his majority, disaf- 
firmed his conveyance to P. and commenced an action against 
P. and those claiming under him to cancel his conveyance to P. 
and all subsequent conveyances of the property, and to quiet his 
title thereto. On the trial of the case, the relief prayed in his 
petition was granted. Thereupon the purchasers of lots from T. 
commenced actions against T. on the covenants in their deeds, 
and recovered judginents for the amount paid for their lots 
and interest thereon. T. thereupon demanded of R. that he 
make good the covenants in his deed, and R. negotiated for 
and purchased the paramount title, and caused the same to 
be conveyed to the grantees ‘of T, upon their canceling the judg- 
ments they had obtained against T. KR. thereupon brought an 
action of covenant against M., his immediate grantor, for fail- 
ure of title, and obtained judgment, but execution on the judg- 
ment was returned nulla bona, whereupon he brought this action 
against P. upon the covenants in his deed to M. Held,. First. 
that having satisfied the claims of those claiming title under 
his deed to T., R. became reinvested with the covenants running 
with his deed, and was entitled to maintain an action of cov- 
enant against P. Second, that the deed from the minor to P. 
gave P. title to the land which was good and valid up to the time 
that the minor disaffirmed his deed, and that the covenants in 
the deed from P. to M. were not broken when made, nor until 
the minor had attained his majority and disaffirmed his con- 
veyance to P. Third, that the statute of limitations did- not 
commence to run against this action until the minor had dis- 
affirmed his conveyance to P. 


Error from the district court for Douglas county. 
Tried below before Dickinson, J. Affirmed upon filing of 
remittitur. 


George E. Pritchett, for himself. 
William A. Redick, contra. 
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DUFFIE, C. 


December 29, 1875, Frances H. Englebert died intestate, 
leaving a husband and Francis Leon Englebert, a son, as 
her sole heirs at law. At the date of her death she was 
the owner in fee of lot 3, Gise’s Addition to the city of 
Omaha. A mortgage existed upon said lot in favor of Max 
Meyer & Co. and in 1881 a suit was commenced to foreclose 
said mortgage. A decree was entered in that case to the 
effect that the mortgage was a lien upon the life estate of 
J. Lee Englebert, the husband of Frances H. Englebert, 
and the life estate was ordered sold to satisfy the debt se- 
cured by the mortgage. At the mortgage sale Max Meyer 
and Adolph Meyer became the purchasers, and received a 
sheriff’s deed for the life interest for which said lot was 
ordered sold. The sheriff’s deed was made in March, 1886. 
August 4, 1885, Francis Leon Englebert and his father, 
J. Lee Englebert, conveyed an undivided half of said lot 
to George E. Pritchett, the plaintiff in error, and June 21, . 
1886, they conveyed the other undivided half of said lot 
to Pritchett. This gave Pritchett paper title to the whole 
lot, subject to the estate for the life of J. Lee Englebert 
held by Max Meyer and Adolph Meyer. At the date of the 
two deeds above mentioned, made to Pritchett, Francis 
Leon Englebert was a minor, and he did not attain his ma- 
jority until October 11, 1889. June 28, 1886, Pritchett and 
- wife conveyed the lot in question to Adolph Meyer, subject 
to the life estate then held by them. The consideration 
named in the deed was $2,000. September 26, 1886, Adolph 
Meyer conveyed the lot to Max Meyer & Brother, and 
September 27, 1886, Max Meyer & Brother conveyed the 
Jot to John I. Redick, the defendant in error, for the con- 
sideration of $3,500. February 8, 1887, Redick conveyed 
the lot to Benj. F. Troxell for the consideration of $5,000. 
The lot comprised about one acre of ground, and after con- 
veyance to Troxell he subdivided the same into seven lots, 
which is known as Troxell subdivision of lot 3, Gise’s Ad- 
dition to Omaha. After subdividing lot 3, Troxell sold five 
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of the lots. All of the deeds above mentioned contain full 
covenants of warranty. December 12, 1888, J. Lee Engle- 
bert, the father, died, and November 14, 1889, within about 
a month after attaining his majority, Francis Leon Engle- 
bert commenced suit in the district -court of Douglas 
county disaffirming his conveyance to Pritchett, and pray- 
ing that these deeds and all subsequent deeds affecting 
said property might be set aside and the title quieted in 
him. August 1, 1891, a decree was entered in that suit as 
prayed in the petition, and on appeal to the supreme court 
the decree was affirmed, the case being reported in 40 
Nebr., 195. Soon after the decree in the district court, in 
favor of Francis Leon inglebert, Johnson, Trennery, Ryan 
and Lawton, who had each purchased from Troxell one of 
the lots, into which the land had been subdivided, -each 
commenced an action against Troxell on the covenants of 
warranty in his deed to them, and each recovered judgment 
against Troxell for the amount of the consideration paid, 
with interest and costs. Thereupon Troxell demanded 
from Redick satisfaction upon the covenants of warranty 
in the deed made by Redick to him, and Redick opened 
negotiations with Francis Leon Englebert and one St. 
John, to whom Francis Leon Englebert had conveyed an 
undivided half of said lot, which resulted, May 16, 1894, 
in the purchase by Redick of the paramount title, he pay- 
ing therefor $2,500. The purchasers of lots 1, 2, 3 and 4 
of the subdivision of lot 3 were still in possession under 
their deed from Troxell, and to prevent the title purchased 
from Francis Leon Englebert and St. John from vesting 
in the purchasers of those four lots Redick, on becoming 
owner of the paramount title, had it conveyed, so far as 
those four lots were concerned, to his son, W. A. Redick, 
until the grantees of those four lots should satisfy the 
judgment which they still held against Troxell. There- 
after, those lots were conveyed to the several grantees of 
‘Troxell, who satisfied their several judgments. Upon re- 
ceipt of the deeds, lots 5, 6 and 7 were conveyed to W. H. 
Lawton under the following arrangement: Lawton had 
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purchased lot 5 from Troxell, and had recovered judgment 
against him for the purchase-money and interest, amount- 
ing to $2,008.41. He refused to release this ju gment un- 

less Troxell would procure him title to all three lots, for 
' which he would pay an additional amount of $1,000 cash. 
Troxell refused to do this unless Redick would cancel an 
unpaid purchase-money note of $750, upon which there 
was due at that time the sum of $1,075. This arrangement 
was finally made. Lawton paid $1,000 in cash to Troxell, 
Redick surrendering up his note, and paid the remaining 
$1,500 for the title. The conveyances to the several gran- 
tees of Troxell by which they were invested with the para- 
inount title were dated as follows: October 26, 1894, lot 1 
was conveyed to B. F. Troxell, and this inured to the bene- 
fit of Stevens who had brought no action; May 31, 1895, lot 
Z was conveyed to Susan Cook, the assignee of the Johnson 
judgment; June 20, 1894, lot 3 was conveyed to John 
H. Trennery; January 20, 1894, lot 4 was conveyed to 
Ada Ryan. In November, 1894, Redick brought an ac- 
tion of covenant against Max Meyer and Adolph Meyer, 
his immediate grantors. This judgment is wholly unpaid, 
execution having been returned nulla bona. Redick there- 
upon brought this suit upon the covenant in the Redick’s 
deed to Adolph Meyer, claiming to be the assignee thereof 
by virtue of the conveyances above set forth. On the trial, 
judgment was entered for the plaintiff for $2,081 and costs 
of suit, and this record is brought here upon petition in 
error, and we are asked to review the same. 

It is first insisted by Pritchett that he never had title 
to the premises described in his deed to Meyers; that noth- 
ing passed by that deed, as he had no title to convey ; that, 
therefore, the covenant of warranty on which the acticn 
is based was broken as soon as made, and did not pass 
from Meyer to Redick. It is the settled rule in this state 
that where no interest whatever passes from a grantor by 
i conveyance, the covenant contained in the deed can not 
run to a subsequent assignee. In such case the covenants 
ure merely personal and not assignable at common law. 
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Scott v. Twiss, 4 Nebr., 183; Walton v. Campbell, 51 Nebr., 
788. Pritchett took title to the premises by deed from a 
ininor. This was not a void deed, and until disaffirmed 
by the minor, passed to Pritchett a good contract. Had 
the minor taken no steps to disaffirm his deed after attain- 
ing his majority, it would have vested a complete and per- 
fect title to the Jand in Pritchett and his grantors, which 
no one but the minor himself could question, and he is al- 
lowed only a reasonable time after attaining his majority 
to do so. This very question was before the court in 7'rox- 
cll v. Stevens, 57 Nebr., 329, and it is there said at page 
336: “The covenant in Troxell’s deed was not broken 
when made. He at that time possessed title to the lot, 
which was perfect until Englebert disaffirmed his convey- 
ance to Pritchett, which act of disaffirmance was subse- 
quent to the making of the deed by ''roxel to Maulsby.” 
This language relates to the same deed which the plaintiff 
in error now insists conveyed to him no title, and gave 
him no interest which he could convey by his deed to 
Meyer. That decision is decisive of the question and it 
need not be further considered. 

It is next insisted by the plaintiff in error that the 
Inglebert deeds were never delivered to him, a>} that 
without delivery the deeds could pass no title. 1., some 
means the deeds found their way to the office of the re- 
corder of deeds and were recorded. Pritchett evidently 
claimed title through the deeds, as it can not be presumed 
that he would knowingly convey land to which he had no 
title, and accept,a large sum of money in payment from 
his grantee. Such an act would not only be against good 
morals, but in violation of our Criminal Code. The argu- 
ment by which it is sought to show that the deeds were 
never delivered is to this effect: Pritchett never had any 
direct dealing with the minor relating to his purchase of 
this land; all his negotiations and correspondence were 
with the father, J. Lee Englebert, and the deeds were re- 
ceived from him through the mail, the two Engleberts be- 
ing residents of Des Moines, Iowa, at the time. It is said 
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that the authorities are all in accord upon the proposition 
that an infant can not appoint an attorney, and that the 
appointment of J. Lee Englebert by the son to make deliv- 
ery of the deeds was beyond the power of the minor to 
make, and that the appointment being void, the delivery 
under the appointment is also void. This seems to us to be 
begging the question. There is no evidence before us as 
to who mailed the letter containing the deeds. Why should 
we assume that it was the father and not the son who 
mailed this letter, or why are we driven to presumption at 
all? Pritchett’s testimony is to the effect that he secured 
these deeds from the son through the negotiations aid cor- 
respondence had with the father alone. This being so, it 
is too plain for argument that whatever was done by the 
father in procuring the deeds was done as agent for 
Pritchett, and a delivery of the deeds by the son to his 
father for delivery to Pritchett would be a delivery to 
Pritchett’s agent, and not to an agent of the minor. 

It is further urged, by the plaintiff in error, that there 
was no eviction under the paramount title, and that until 
evicted, no action can be maintained upon the covenants 
of the deed. As shown in the statement heretofore made, 
the parties purchasing from Troxell brought action against 
him on his covenant for title and obtained judgment. He 
then called upon Redick to make good the title, and Redick 
negotiated for and purchased the paramount title, taking 
a deed to four of the lots into which the tract had been 
divided, in the name of his son W. A. Redick, a stranger 
to the title, in order that the title so bought in might not 
inure to the benefit of Troxell’s grantees until they satis- 
fied the several judgments they had obtained against him. 
They canceled their judgments and accepted conveyance 
of the paramount title in satisfaction. This in law con- 
stituted an eviction. The paramount title was established 
by decree of the court in an action in which they, as well 
as Pritchett, were parties defendant; that decree was af- 
firmed upon appeal to this court. The grantees of Troxell 
then accepted the paramount title bought in by John I. 
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Redick, the grantor of Troxell, in satisfaction of their. 
judgment against him. Here was a clear recognition .of 
the paramount title, and buying it in is, in legal effect, an 
eviction under it. Cheney v. Straube, 35 Nebr., 521. 

Another defense urged is the statute of limitations. As 
we have already seen, the deeds from Francis Leon Engle- 
bert to Pritchett, although voidable, conveyed title to 
Pritchett, which was good until Englebert disaffirmed his 
deeds. The covenant of warranty contained in the deed 
of the plaintiff in error to Adolph Meyer was not broken 
when made, nor until young Englebert elected to disaffirm 
his conveyance to Pritchett. This disaffirmance was not 
until the year 1888 or 1889, while this action was com- 
menced in February, 1895. The statute has not run against 
the action. 

The court directed the jury to allow interest from May 
19, 1894, on whatever amount they found due the plaintiff. 
Only $750 of the amount paid for the outstanding title was 
paid in May, 1894. It is conceded that interest to the 
amount of $15.55 was embraced in the verdict of the jury, 
which, under the theory upon which the case was tried by 
the district court, the plaintiff is not entitled to recover. 
The defendant in error insists that he should have been 
allowed the full consideration paid to Pritchett for the 
lot, with interest at seven per cent. from the date of pay- 
ment, and that he should not, therefore, be required tu 
remit any amount on account of excessive interest allowed. 
Whether the court adopted the proper measure of dam- 
age is not now in question, as the plaintiff has made no 
complaint by way of appealing from its ruling. Having 
acquiesced in the rule adopted by the trial court, we think 
the defendant in error must be limited in his recovery to 
the amount which a proper computation under that rule 
will allow. 

Relating to the complaint that the defendant in error 
went outside the record in an unfair way in his argument 
to the jury, we do not think that prejudicial error is shown. 
We have read the statements to which objection was taken 
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with care, and while some of them may have encroached 
upon the proper rule to be observed in the argument of a 
case, a great many of them were inferences drawn from 
the testimony offered and which were perfectly proper. 

We recommend that the defendant in error be required 
to remit from the judgment the sum of $15.55, and that 
the judgment be affirmed. 


ALBERT and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion it is ordered that the judgment of the district court 
be reversed unless the defendant in error, within thirty 
days from the filing of this opinion, remit from the judg- 
ment the sum of $15.55; and it is further ordered that if 
said defendant in error remit said $15.55 as aforesaid, then 
the judgment of the district herein shall be, and is by this 
order, affirmed. 

JUDGMENT ACCORDINGLY. 


Swan J. Larson v. First NATIONAL BANK OF PENDER, 
NEBRASKA. * 


FiLep JUNE 19, 1901. No. 9,974. 
Commissioner’s opinion, Department No. 3. 


Where Indian Lands Have Been Leased and Sublet, a Note Given by 
the Last Lessee for Rent Is Void Under the U. S. Statute. The 
Flournoy Live-Stock & Real-Nstate Company held a lease from 
the Indian owners for a large quantity of lands lying within the 
limits of the Winnebago and Omaha Indian reservation; 
the company subleased a portion of this land to Larson, taking 
his note for the rent agreed upon. A statute of the United © 
States relating to these lands provided, “and if any conveyance 
shall be made of the lands.set apart and allotted as herein pro- | 
vided, or any contract made touching the same, such convey- 
ance and contract shall be absolutely null and void.” Held, 
That the note given for rent was a part of the contract of snb- 
leasing made between the company and Larson; that the statute 
above quoted made it null and void, and that it could not be 
enforced against Larson even by a bona-fide holder. 


*Rehearing allowed. 
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Error from the district court for Thurston county. 
Tried below before Evans, J. Reversed. 


D. H. Sullivan and R. G. Strong, for plaintiff in error. 


Guy T. Graves, M. C. Jay, A. C. Abbott and Day & 
Whitcomb, contra. 


DuFFIE, C. 


Larson, the plaintiff in error, made his note to the 
Flournoy Live-Stock & Real-Estate Company for the sum 
of $600, and this note was indorsed to the defendant in 
error in the usual course of business before maturity and 
for a valuable consideration. Suit was brought upon this 
note against the maker and indorser, and A. L. Maryott 
and H. C. McHirron, who had guaranteed its payment, 
were also made defendants. Larson, the maker, alone an- 
swered. In his answer he states that the Flournoy Live- 
Stock & Real-Estate Company had made a pretended lease 
of certain lands situated within the limits of the Winne- 
bago and Omaha Indian reservation in the state of Ne- 
braska, and that he subleased certain of these lands from 
said company and executed the note in suit for the rental 
agreed to be paid therefor for the year 1895. The fifth 
paragraph of the answer is as follows: 

“The defendant, further answering, alleges that the 
lands pretended to be leased by the said Flournoy Live- 
Stock & Real-Estate Company to the defendant, had been 
alloted to Jane, John and George Little Thunder Peterson, 
and other Indians whose names are to the defendant un- 
known, all of said Indians residing upon said Winnebago 
and Omaha reservations, pursuant to an act of Congress 
of the United States approved February 8, 1887, entitled 

‘An act to provide for the allotment of lands in severalty 
to Indians on the various reservations and to extend the 
protection of the laws of the United States and territories 
over the Indians, and for other purposes,’ the 5th section 
of which act is in words and figures following, to-wit: 
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“Section 5. That upon approval of the allotment pro- 
vided for in this act, by the secretary of the interior, he 
shall cause patents to issue therefor, in the name of the 
allottees, which patent shall be of legal effect and declare 
that the United States does and will hold the land thus 
allotted for the period of twenty-five years in trust for the 
sole use and benefit of the Indian to whom such allotment 
- shall have been made, or in case of his decease, of his heirs 
according to the laws of the state or territory where such 
land is located, and at the expiration of said period the 
United States will convey the same by patent to said In- 
dian, or his heirs, as aforesaid, in fee, discharged of said 
trust, and free of all charges or incumbrances whatsoever ; 
Provided that the president of the United States may in 
any case, in his discretion, extend the period, and if any 
conveyance shall be made of the lands set apart and al- 
lotted as herein provided, or any contract made touching 
the same, such conveyance and contract shall be absolutely 
null and void.’ . 

“That said Indians leasing said lands to the Flournoy 
Live-Stock & Real-Estate Company, aforesaid, were at the 
time of the making said leases under the supervision and 
control of the Indian agent appointed by authority of 
the government of the United States and had no right or 
authority to enter into any written contract of whatever 
kind or nature for the alienation, incumbrance or leasing 
of the real estate alloted to them, as aforesaid; that the 
said leases procured from said Indians by the said Flour- 
noy Live-Stock & Real-Estate Company, were never ap- 
proved by the secretary of the interior, nor the commis- 
sioner of Indian affairs, and were absolutely null and 
void; that the note in suit, and to recover upon which this 
aclu is brought, was made, executed and delivered by 
the defendant to the said Flournoy Live-Stock & Real- 
Estate Company, in direct violation of the statutes above 
referred to, and in direct violation of the laws of the 
United States, whereby in consequence of which, the con- 
sideration of said note was and is illegal, and the said 

. 24 
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Flournoy Live-Stock & Real-Estate Company never ac- 
quired any title thereto, all of which was well known to 
the plaintiff before it acquired possession of said note.” 

A trial was had to a jury, and after the parties had 
closed their evidence, the court, on the request of the bank, 
instructed the jury to return a verdict for the plaintiff. 
The petition contains forty-five assignments of error which 
we are asked to examine and pass upon; but as there is one 
question which, in our opinion, is decisive of the case, we 
‘will confine ourselves to that. 

The statute set out in the fifth paragraph of the defend- 
ant’s answer makes any contract touching the lands, for 
the rental of which the note in suit was given, absolutely 
null and void. It will not be disputed that a lease of these 
lands is a contract “touching the same,” and it can hardly 
be doubted that a note given for the rental agreed upon is 
a part of the same contract. In Kittle v. De Lamater, 
3 Nebr., 325, 332, it is said: “In law it seems clear that the 
contract to print and publish the Eureka map and lottery 
scheme, as alleged in the answer, and the execution of the 
note by the plaintiff in error to Asher & Adams, must 
all be taken as one transaction, and as constituting but one 
contract.” The fact that an independent written contract 
in the form of a note was given by Larson to evidence his 
agreement to pay rent does not make it the less a contract 
touching these lands. What was the contract? The 
Flournoy Company agreed to rent certain lands to Larson ; 
Larson on his part agreed to pay a certain sum as rent 
therefor. The agreement to lease on one side and the 
agreement to pay rent on the other were both necessary 
elements entering into the contract; and the agreement tu 
pay rent, though evidenced by the note, was just as much a 
part of the contract as though made in any other form. It 
is true, as urged by the defendants in error, that Kittle v. 
De Lamater has been overruled as to one question decided 
by a later case, Smith v. Columbus State Bank, 9 Nebr., 31, 
but the point above ruled was not questioned or doubted, 
nor do we see how it well could be. In Smith v. Bank,supra, 
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it was held that it was no defense to a note in the hands 
of a bona-fide holder to show that it was founded on an 
illegal consideration ; but in the opinion it is said, quoting 
from Edwards on Bills of Exchange and Promissory 
Notes, “There are exceptions to this rule: such as the case 
of a note given upon an usurious consideration, or for 
money lost by gambling, such notes and securities: being 
declared by statute to be absolutely void.” Where the 
statute makes a note void, it is not validated by being put 
in circulation. What the statute makes void never has 
life or vitality, and never becomes an enforceable contract 
in the hands of any person. Daniels, in his excellent work, 
after stating the general rule that as against the bona-fide 
holder of a note the illegality of the consideration can not 
be urged as a defense, gives the exceptions to the rule in 
the following words: “There is, however, one exception 
to this rule 3; that when a statute, expressly or by neces- 
sary implication, declares the instrument absolutely void, 
it gathers no vitality by its circulation in respect to the 
parties executing it; though even upon such instrument an 
indorser may, as we shall hereafter see, be held liable to a 
bona-fide holder without notice.” Daniels, Negotiable In- 
struments, sec. 197. At section 807 the question is further 
discussed in these words: “So if the statute law pro- 
nounces the contract evidenced by the bill or note to be 
void, becanse made upon a gambling, usurious or other 
illegal consideration, it is an absolute nullity; and, al- 
though in form negotiable, no currency in the market, and 
no degree of innocence or ignorance on the part of the 
holder can impart any validity to it. But although the 
party executing such bill or note can not be bound, even 
to a bona-fide holder, the indorser will be liable upon his 
indorsement which warrants its validity, and is a separate 
and independent contract.” 

The rule that the tenant can not dispute the title of his 
landlord is urged as an estoppel against the plaintiff in 
crror, and it is insisted that having taken a lease from 
the I"lournoy Company, he ought not to be allowed to show 
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the invalidity of the title of that company as a defense to 
the note. There are some cases in the brief of the defend- 
ant in error which apparently give countenance to this 
argument. Cherokee Strip Live-Stock Ass’n v. Cass 
Land & Cattle Co., 40 S. W. Rep. [Mo.], 107; Wilcoxen v. 
Hybarger, 38 S. W. Rep. [Ind. T. Ct. of App.], 669. We 
can not agree with the reasoning used in the above cases. 
If, as congress has declared, this lease was absolutely null 
and void, we can not comprehend how any right of any 
kind can be founded on it or grow out of it. How can one 
claim another as his tenant under an agreement which the 
Jaw declares shall have no existence, and under which no 
right or duties of any character can be claimed? Dupas v. 
Wassell, 1 Dill. [U. S. C. C.J, 213, and the cases therein 
cited establish a rule directly contrary to that announced 
in the cases above cited,—a rule which we think more con- 
sonant with reason, and better calculated to an observance 
of the laws of the country. To allow any right to be 
founded on a lease of the character of the one in question 
would be offering a premiuin to those reckless enough to 
assume the attitude of landlord over the lands with which 
the government has forbidden them to dea}. 

We recommend that the judgment of the district court 
be reversed and the case remanded with directions to dis- 
miss the same as against the plaintiff in error. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons above given, the judg- 
ment of the district court is reversed and the cause re- 
manded with directions to dismiss the action. 


° 


REVERSED AND REMANDED. 
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LENA GEIST v. MISSOURI PACIFIC RAILWAY COMPANY. 
FILED JUNE 19, 1901. No. 10,062. 
Commissioner’s opinion, Department No. 3. 


1, Personal Injury: ConrRipuTory NEGLIGENCE: INsTRUCTION. The 
plaintiff. a child of six years, in crossing the defendant’s tracks 
on Nicholas street, in the city of Omaha, was run over by an 
engine operated by the defendant and one of her legs was cut 
off above the ankle. The court instructed the jury as follows: 
“If, in this case, you find from the evidence that Lena Geist was 
of sufficient age, intelligence and experience to know and realize 
the danger of being where she was, and of attempting to cross 
in front of an approaching train, then she would be chargeable 
with contributory negligence.” The evidence was undisputed 
that the track over which the engine approached the crossing 
was obstructed from the plaintiif’s view by the box cars stand- 
ing on another track, and the plaintiff’s evidence tended to 
show that no bell or whistle was sounded, or other signal given, 
and that the plaintiff did not know of the approach of the 
engine until she had reached the middle of the track where the 
accident occurred. Held, That the instruction was erroneous, 
in that it excluded from the consideration of the jury all evi- 
dence that the plaintiff was without fault in attempting to 
cross the track, and that she was lured into her dangerous posi- 
tion by the negligence of the defendant in failing to give any 
warning by bell, whistle or otherwise that the engine was ap- 
proaching the street crossing, and that her view of the approach- 
ing engine was obstructed by the box cars, 


2. : H . The defendant’s evidence tended to show 
that when the plaintiff discovered the engine, she had not ye‘ 
reached the track of the defendant where the accident occurred, 
and that if she had remained in the position she occupied, she 
would not have been injured. On this phase of the case the 
court instructed as follows: “In this case, if you find from the 
evidence that Lena Geist knew of the approach of this engine 
in time to avoid a collision, and at the time she obtained this 
knowledge she was in a position of safety if she had remained 
there, then it is immaterial whether warnings or signals of the 
approach of the train were given or not.” Held, Error, as it 
excluded from the consideration of the jury the question of 
whether she occupied a position of apparent danger when she 
first discovered the engine, and that it required her to remain 
in a position of apparent danger, if such was the ease, regard- 
less of what persons of her age, intelligence and experience 
would ardinarily do under the same circumstances, 
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3. : : . The court refused an instruction asked by 
the plaintiff, to the effect that if the jury found that no signal 
was given, and that, under all the circumstances of the case, 
it was negligence in the defendant to run its engine onto the 
crossing at Nicholas street without signaling its approach by 
bell or whistle, and that such negligence was the proximate 
eause of the injury, and that the plaintiff was damaged thereby, 
then she should recover, unless they further found that by her 
own negligence she contributed to the injury. Held, A proper 
instruction, and error to refuse it. 


Error from the district court for Douglas county.. Tried 
below before Fawcert, J. Reversed. 


T. J. Mahoney, for plaintiff in error. 


John F. Stout, James W. Orr and Bailey P. Waggener, 
contra, 


DUuFFIE, C. 


This case was before the court, under the title of J/is- 
sourt Pacific Railway Company v. Lenu Geist, at the Sep- 
tember, 1896, term, the former opinion being found in 49 
Nebr., 489. On a second trial judgment was for the de- 
fendant, and the case is now brought here by the plaintiff, 
and we are asked to review certain instructions given by 
the trial court and other instructions asked by the plain- 
tiff and refused. The issues made by the pleadings are 
fully set out in the former opinion; but a statement of the 
facts which the evidence tends to establish is necessary to 
an understanding of the objections made to the instruc- 
tions given, and to the exceptions taken to the refusal of 
the court to give those requested by the plaintiff. The 
brief of the defendant contains a complete statement of 
the facts, which it claims is established by the testimony 
given on the trial, and as this statement contains a fair 
deduction of the facts to be drawn from the evidence, we 
copy it into this opinion, remarking, however, that as to 
one or two of the points about which there was conflicting 
testimony we will hereafter call attention to the evidence. 
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“Nicholas street, in the City of Omaha, runs east and 
west, and the tracks of the Missouri Pacific cross this 
street, running north and south between Fourteenth and 
Fifteenth streets. On the day of the accident complained 
of, about 3 o’clock in the afternoon, Lena Geist, in com- 
pany with four other girls, was returning home from 
school, going east on Nicholas street. It seems one of the 
girls, Bessie Hilkner, was slightly in advance of the other 
four when they arrived at the point where Nicholas street 
crosses the Missouri Pacific tracks. The four other girls | 
were going along, as children will, having hold of each 
others’ hands, Lena Geist being furthest north, and as 
some of the witnesses say, were running along. Nicholas 
street, where it crosses the tracks of the railroad company 
is planked in the centre about thirty-two feet in width. 
There was no sidewalk on this street across the tracks, 
but foot-travelers would leave the sidewalk when going 
east on arriving at the most westerly track and bear of- 
to the centre of the street and cross the tracks on the 
planking. The defendant company at that time had about 
six tracks crossing this street, the most westerly of which 
was called the ‘house track,’ the next track east (and 
which was about twenty-five or thirty feet east) of ‘house 
track’ was called ‘Green’s track’ and the third track from 
the west was called the ‘West side track, and was located 
perhaps six to eight feet east of ‘Green’s track.’ At the 
time of the accident, there were several, perhaps five or six, 
box cars standing on ‘Green’s track, south of Nicholas 
street, the most northerly of which cars came up about 
flush with the south side of the planking; the cars were 
set close together, but it does not appear whether they 
were coupled to each other or not. A few moments befora 
the accident occurred switch engine No. 296 was backed 
south across Nicholas street to a point about eighty feet 
south of the south line of the street and stopped, where it 
remained stationary for a few moments while the foreman 
received orders from the yardmaster, and after receiving 
his orders (his engine being headed north) he signalled 


4 
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the engineer to move northward on this third track from 
the west, the purpose being to go to the north part of the 
yard in the discharge of some duty. The uncontradicted 
evidence is that before starting northward, the engine bell 
was rung for the purpose of notifying two of the crew that 
the engine was about to start, and as the engine moved 
forward at arate of speed of three or four miles an hour, 
on the east side of this string of box cars, the engineer be- 
ing in his proper place, was on the right or east side of 
the engine, the fireman on the left or west side. The en- 
gineer’s position was such as to prevent his seeing any 
one coming from the west on Nicholas street, and for that 
reason the fireman kept a lookout from his side, and when 
within about twenty-five or thirty feet of the south side of 
the crossing of Nicholas street, the fireman saw the girl 
(Bessie Hilkner) crossing the track upon which the en- 
gine was moving, she going east, and signalled the engi- 
neer to stop or slow-up which he did, and after the little 
girl was seen by the engineer, having crossed the track, 
the engineer started forward again at about two miles an 
hour when the remaining four of the party of girls came 
up to the track, going east, and as has been said, Lena 
Geist was furthest north and consequently furthest from 
the engine, it coming from the south. She was perhaps, 
slightly in advance of the other three, but all had hold of 
hands. It seems when they first saw the engine, according 
to the testimony of plaintiff’s witnesses, the one near- 
est the engine, May Aylesbury, was thirteen feet from 
the engine and about six feet west of the track upon 
which it was moving, and Lena Geist was still 
further north. Lena Geist attempted to run across the 
track in front of this approaching engine and pull the 
other girls with her, and they attempted to prevent her 
doing so when she either let go of the hand holding her 
or the hand-hold was broken, and she either ran or fell in 
front of the approaching engine, the wheels of the engine 
passing over her left foot cutting it off above the ankle. 
She was taken out from under the locomotive at about the 
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place where the tank or the tender is coupled to the engine, 
and was about six or eight feet south of the north side of~ 
the planking, and on the planking. 

“The engineer did not see Lena Geist until after he had 
stopped his engine, and was not in a position where he 
could have seen her. Indeed it is admitted in the record 
that ‘The plaintiff announces to the court for the second 
time, that she makes no claim of negligence against the de- 
fendant for failure to discover the perilous situation of the 
plaintiff, or for failure to do anything to prevent the acci- 
dent after the defendant’s employees did discover her situ- 
ation.’ « 

“John Swift, the crossing watchman seeing these four 
girls approaching when he was about forty or fifty feet 
east of them, started towards them running, shaking his 
flag and attempting to stop them from going on the track 
upon which the engine was moving, and the engineer see- 
ing the flagman making these gestures, concluded some- 
thing was wrong, and without knowing what it was, 
stopped his engine, as he says, in the distance of five or 
six feet, and then discovered the accident had occurred.” 

The evidence for the plaintiff tends to establish the fol- 
lowing as the circumstances under which the accident oc- 
curred: The plaintiff with three companions but little 
older than herself were returning home from school, going 
east on Nicholas street. Their view of the railroad track 
south of the Nicholas street crossing was obstructed by a 
number of box cars standing on one of the tracks west of 
the track on which the accident occurred. ‘The engine in 
question approached the crossing from the south. The 
four little girls were walking side by side, holding each 
other by the hand, the plaintiff being farthest north and 
slightly in advance of her companions. When the engine 
was first discovered, the plaintiff was between the rails 
of the track over which the engine was passing, and her 
companions just outside the west rail of said track. The. 
engine was at the time close to them. Under the testi- 
mony, the jury could well have found the facts as above 
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stated; or, on the other hand, there was evidence which 
would support a finding by the jury that the facts were 
as given above in the statement taken from the defendant’s 
brief. , 

In this condition of the case we proceed first to examine 
the instructions given by the court and excepted to by the 
plaintiff. The 18th, 23d and 24th instructions of the court 
are as follows: 

“18. The jury are instructed that persons of immature 
or tender years are not necessarily exempt from the charge 
of contributory negligence; and while as a rule infants 
are not chargeable to the same degree as adults are with 
acts of negligence contributing to an injury, yet every per- 
son is held, of any age, chargeable with that degree of pre- 
caution for. their own protection that their intelligence, 
experience and discretion enables them to exercise; and if 
in this case you find from the evidence that Lena Geist 
was of sufficient age, intelligence and experience to know 
and realize the danger of being where she was, and of at- 
tempting to cross in front of an approaching train, then she 
would be chargeable with contributory negligence, if un- 
der the evidence and instructions you find that the plain- 
tiff was negligent.” 

“23. The jury are instructed that while persons of im- 
mature years and infants are not held to the same degree 
of care for their own protection as adults are, yet they are 
held to the exercise of that degree of care and prudence 
for their own safety that their knowledge, experience and 
intelligence teaches them they should exercise; and in this 
case if you find that Léna Geist was of sufficient age and 
intelligence to know and appreciate the danger of attempt- 
ing to cross in front of a moving locomotive, and that she 
made such attempt, and that she was injured while making 
such attempt, then she can not recover in this action and 
your verdict must be for the defendant.” 

“24. The jury are instructed that signals of warning of 
the approach of a train, and the service of flagmen or 
crossing watchmen are for the purpose of warning persons 


Vor. 62] JANUARY TERM, 1901. 315 


Geist v. Missouri P. R. Co. 


who are about to cross the tracks of the railroad company 
that a train or an engine is approaching and that it is 
dangerous for such person to proceed further or go upon 
the track where such engine or train is moving, but if 
such person is aware of the approach of such train and 
ut the time she became aware of it she is in a position of 
safety, then it is immaterial whether such warnings are 
given or not. In this case if you find from the evidence 
that Lena Geist knew of the approach of this engine in 
time to avoid a collision and at the time she obtained this 
knowledge she was in a position of safety if she had re- 
mained there, then it is immaterial whether warnings or 
signals of the approach of the train were given or not.” 
One of the objections made to these instructions is that 
they completely eliminate and take from the jury the 
question of whether Lena Geist was in a position of ap- 
parent danger when she first discovered the engine, and 
whether she was induced to place herself there by the neg- 
ligence of the defendant in failing to ring the bell or sound 
the whistle of the engine or to take other precautions 
which ordinary prudence would suggest to warn persons 
about to cross its tracks that an engine was approaching. 
The law is well settled that one who is placed in a posi- 
tion of apparent danger by the negligent act of another is 
not guilty of contributory negligence in an attempt to 
escape the apparent impending peril, though he does not 
use the same judgment and discretion in making the at- 
tempt that one of ordinary prudence and judgment would 
exercise under other circumstances. The question in such 
a case is not what a prudent man would do under ordinary 
circumstances, for the suddenness of the emergency and 
the excitement of the influence of terror must be taken 
into account. This is the rule even in case of adults, who 
are chargeable with a higher degree of diligence and pru- 
dence than a child of the age of six years. Beach, Contrib- 
utory Negligence, 44, and cases cited. This court, in St. 
Joseph & G. I. R. Co. v. Hedge, 44 Nebr., 448, has said: 
“§. Independent of the statutory rule, a passenger who is 
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placed in a position of apparent imminent peril through 
the negligence of a carrier may recover for injuries re- 
ceived while endeavoring to escape in obedience to the 
natural instinct of self-preservation, provided he exercise 
ordinary prudence in view of the circumstances, as they 
appear to him at the time. 7. And such is the rule, al- 
though it subsequently appear that the danger was appar- 
ent only, and not real, since the carrier, whose negligence 
is the proximate cause of the injury, can not complain on 
the ground that passengers err in their estimate of the 
danger confronting them or the choice of means to insure 
their safety.” 

The circumstances under which the injury occurred to 
the plaintiff were related by Louisa Benson, the oldest of 
the four school children who were together at the time. 
She states that she had to cross the tracks of the company 
on her way to and from school; that there were about a 
dozen tracks crossing Nicholas street; that there was no 
sidewalk along the street where it was crossed by the rail- 
road tracks, but the street itself was planked for wagons 
and people to cross on; that the children were dismissed 
from school about 3 o’clock on the day of the accident and | 
were going home; that when they came near the tracks 
and to the end of the sidewalk, they went into the street, 
and were walking east on the planking and near the south 
part thereof when they first saw the engine. Irom this 
point her evidence continues as follows: 

Q. Did you see any engine coming along there while vou 
were going east? 

A. Yes, sir. 

Q. Where were you and the other girls when you first 
saw the engine? 

. We was right near the track. 

How close was your sister Anna to the track? 
. She was right pretty near on it. 

Pretty near on the track? 

. Yes, sir. 

. Did you have hold of hands? 


OPoProp 
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A. I don’t think so. 

Q. Where was Lena Geist at the time you saw the en- 
gine? 

A. She was on the middle of the track. 

Q. And where was May Aylesbury? 

A. She was on the other side of Lena. 

Q. On the other side of Lena? 

A. Yes, sir. 

Q. Do you know whether May and Lena had hold of 
hands? 

A. Yes, sir. 

Q. They had hold of hands? 

A. Yes, sir. ; 

Q. Where was May with reference to the track? 


A. Why, she was about two steps away from it. 

Q. And Lena was between the rails? 

A. Yes, sir. 

Q. How close was the engine to Lena when you first 
saw it? 

A. About fifteen feet. 

Q. When you first saw the engine it was abuut fifteen 


feet from Lena? 


oe 
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. Yes, sir. 

. And at that time Lena was between the rails? 
. Yes, sir. 

. Which way was Lena going at that time? 

. She was going across the street. 


That is east or west? 

East. 

Which way were you going? 
I was going east. 
You were going east also? 


. Yes, sir. 

. Which way was Anna going? 
. She was going with Lena. 

. Your little sister? 

. Yes, sir. 

. Which way was May going? 
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She was going with them. 

. Which direction was the engine going? 

. North. 

. Would that be towards the little girls or away from 
them ? 

A. Towards them. 

Q. Now, up to the time that you saw them in that posi- 
tion was there any bell sounded by that engine? 

A. No, sir. 

Q. Was there any whistle sounded. 

A. No, sir. 

Q. Was there any flagman or person there watching that 
crossing at that time? 

A. No, sir. 

Q. Did you know anything about the engine coming 
until Lena got on the track and your sister up against 
the track? 

. No, sir. 

. How was the engine going? 

. It was going fast. 

. Do you know whether it had any cars attached to it? 
. No, sir. 

. Do you mean that you do not know or that it did not 
have any? 

A. It didn’t have any. 

Q. Then, what did you do when you’saw the engine in 
that position and the other girls in that position? 

A. I told them to get off of the track. 

Q. What else did you do? 

A. Began to holler. 

Q. And what else did you do? 

A. When Lena was knocked down and my sister was 
knocked down I pulled my sister off of the track. 

Q. When Lena was knocked down your sister was 
knocked down? 

A. Yes, sir. 

Q. Where did your sister fall when she was knocked 
down? 


orop 
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. She fell on the track. 
. That is, on the rails or between the rails? 
. I don’t just remember. 
. What did you do with your sister? 
. I took her off the track. 

. Do you know what part of the engine struck your 
sister? 

A. The front part. 

Q. And what became of Lena when she was knocked 
down? 
‘ A. She got under the engine, I thought it was. 

Q. How far did the engine go before it stopped? 

A. It ran across the street. 

= To which side of the planking? 

. The north side. 

te will be seen from the foregoing that the jury might 
have found that the plaintiff, at the time she discovered 
the engine, was on or about the centre of the track over 
which the engine was approaching. Certainly there was 
evidence to show that she was already crossing the track 
before she knew of the approach of the engine, and that 
she got into this dangerous position through the neglect of 
those in charge of it to give any warning. If such was 
the case, then she was not negligent in getting into the 
dangerous position in which these witnesses place her; but 
the court ignores this testimony in its 18th instruction 
and charges the jury that if “you find from the evidence 
that Lena Geist was of sufficient age, intelligence and ex- 
perience to know and realize the danger of being where she 
was and of attempting to cross in front of an approaching 
train, then she would be chargeable with contributory neg- 
ligence, if under the evidence and instructions you find 
that plaintiff was negligent.” We have been at some loss to 
determine just what construction to put upon the last 
phrase of this instruction and we doubt whether it ex- 
presses the true meaning of the court. Our best judgment 
leads us to believe that the court used the word “plaintiff” 
where “defendant” was intended, and this construction is 
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supported by the fact that this is the first instruction in 
which the court calls the attention of the jury to matters 
that would constitute contributory negligence on the part 
of the plaintiff. In the preceding instruction the court 
called attention to facts in the case which would or would 
not make the defendant negligent, and had told the jury 
that in the absence of negligence on its part the plaintiff 
could not recover. In these prior instructions it had been 
stated in a general way that the plaintiff could not re- 
cover even on a showing that the defendant had been negli- 
gent, provided her own negligence had contributed to the 
injury, and the 18th instruction took up matters which the 
jury were told would constitute contributory negligence 
on her part and prevent a recovery even though under the 
evidence and instructions the jury believed that the “plain- 
tiff” (meaning defendant) was guilty of negligence. Can 
this instruction be supported as a correct rule of law to 
govern in such cases? We are speaking of it now under 
the well understood rule that each party has a right to 
have the case presented to the jury upob his own theory, 
provided there be sufficient evidence to support that 
theory. There was evidence, as we have seen, sufficient to 
support a finding that the plaintiff without any warning 
from the defendant reached the centre of the track before 
discovering that she was in any danger from the passing 
engine; that this was a dangerous position all will con- 
cede, that it was dangerous “to attempt to cross in front 
of an approaching train” is not a question for dispute, but 
to say that she was chargeable with contributory negli- 
gence because of this situation, is to wholly ignore the 
evidence tending to show that she walked to the centre of 
the track and attempted to cross in front of the approach- 
ing train, because of the defendant’s failure to give her 
warning of the danger of the attempt, and because that 
danger was not visible to her, in consequence of the box 
cars left by the defendant in such a position as to shut off 
her view of the approaching engine. Under this instruc- 
tion the plaintiff might have been exercising the highest 
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possible degree of care up to the time she found herself 
between the rails, and though she may have gone as far as 
she did in consequence of the defendant’s negligence, still 
she is guilty of contributory negligence, and this, in the 
words of the plaintiff’s brief, “not because of anything 
she did, or omitted to do, but because she may have been 
old enough to know that it is dangerous to dispute the 
right of way with an approaching locomotive.” The vice . 
of the instruction inheres in wholly disregarding the fact 
that the plaintiff's evidence tends to show that the plain- 
tift’s attempt to cross the defendant’s track was with- 
out negligence on her part, and that the dangerous 
position in which she found herself was in conse- 
quence of the neglect of the defendant in failing to give 
any warning of the approach of the engine. It left to the 
jury but one fact to pass on, viz.: “Was the plaintiff of 
sufficient age, intelligence and experience to know and 
realize the danger of being where she was and of attempt- 
ing to cross in front of an approaching train?” 

What has been said probably sufficiently disposes of 
instructions 18, 23 and 24; and as the case will have to 
be reversed because of the errors discussed, it will not be 
profitable to spend time in an examination of the sixteenth 
instruction to which. exceptions are taken by the plaintiff. 
The error complained of arises more, we believe, from a 
use of words not aptly adapted to convey the idea in the 
mind of the court than in the announcement of an erro- 
neous legal principle. No one can doubt under the decis- 
ions in this state, that the statute requiring the ringing 
of a bell or the sounding of a whistle was iutended to give 
warning to those approaching a railway crossing as well 
as those actually on the track of the company, and we can 
hardly believe that the jurors would understand that be- 
cause the court told them in this instruction “that the 
defendant company has a right, and it is lawful for it to 
cross Nicholas street with its engines and cross upon its 
tracks as it was doing at the time of the injury complained 
of,” that it might negligently run over any one who might 

25 
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‘ be upon the crossing; the idea in the mind of the court, 
and intended to be conveyed by this language, undoubt- 
edly was that the defendant had a lawful right to lay its 
tracks across the street and operate its engines thereon. 
Error is also alleged on account of the refusal of the 
court to give instruction numbered 1 requested by the 
plaintiff. This instruction is too lengthy to be copied into 
this opinion, which is already extended beyond what is de- 
sirable. The material part of the instruction, and the legal 
principle embodied therein, is fairly set out in the follow- 
ing paragraphs taken therefrom: “You are therefore in- 
structed that to entitle the plaintiff to recover in this case 
on account of failure to give a signal by bell or whistle in 
approaching the crossing, the following facts must be es- 
tablished by a fair preponderance of the evidence: First, 
that the defendant did at the time and place specified in 
plaintiff’s petition run its engine onto the said crossing of 
Nicholas street over the defendant’s tracks without giving 
a signal of the approach of said engine to said crossing by 
either bell or whistle; second, that said failure to give 
signal by a bell or whistle was under all the circumstances 
in this case shown by the evidence, negligence on the 
part of the defendant; third, that said negligence was 
the proximate cause of the injury to said Lena Geist. And 
fourth, that said Lena Geist sustained damages by reason 
of said negligence. Unless the evidence in the case estab- 
lishes every one of the foregoing elements, the plaintiff 
would not be entitled to recover on account of the alleged 
negligence in omission to give a signal of the approach of 
said locomotive to said crossing, but if all of the foregoing 
elements are established by a preponderance of the evi- 
dence, your verdict should be for the plaintiff unless the 
said Lena Geist by negligence on her own part contributed 
to the injury.” The court in its seventeenth instruction 
had told the jury “that the failure to ring the bell or give 
other warning of the approach of the train to the crossing, 
if such failure there was, does not in itself constitute neg- 
ligence and entitle the plaintiff to recover, but such cir- 
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cumstance can only be considered by you in connection 
with others as tending to prove negligence on the part of 
the defendant company.” Whether this announces a cor- 
rect rule of the law under our statute, can not now be con- 
sidered. It was the rule adopted by this court in Chicago, 
B. & Q. R. Co. v. Metcalf, 44 Nebr., 848, and has been fol- 
lowed in other cases. It was the rule applied by this court 
on the former appeal, and has become the law of the case 
and must govern the case to the end. Hiatt v. Brooks, 
17 Nebr., 33; Meyer v. Shamp, 26 Nebr., 729.. While a neg- 
lect of the statutory duty to ring the bell or blow the whis- 
tle of an engine on the approach to a crossing may be only 
evidence of negligence on the part of the company, the 
vights of the plaintiff are not dependent on the statute 
alone. The common law imposes on the defendant the 
duty to so operate its trains that others shall not be in- 
jured through its negligence. This court has often been 
called on to say what constitutes negligence, and the fol- 
lowing, taken from the head notes in Brotherton v. Man- 
hattan Beach Improvement Co., 48 Nebr., 563, is probably 
as apt and brief a definition as can be found: “Negligence 
is the failure to exercise such care, prudence and fore- 
thought as under the circumstances duty requires should 
‘ be given or exercised. It may consist in the omission to 
do something which a reasonable man guided by those 
considerations which ordinarily regulate the conduct of 
human affairs would do. Foxworthy v. City of Hastings, 
23 Nebr., 772, followed.” Another definition is this: “The 
omission to do something which a reasonable man, guided 
by those considerations which ordinarily regulate the con- 
duct of human affairs, would do, or doing something which 
a prudent and reasonable man would not do.” Omaha 
Street R. Co. v. Craig, 39 Nebr., 601, 616. Under these 
definitions of negligence, it is evident that if ordinary 
care and prudence required the defendant to give warn- 
ing of the approach of the engine to the crossing at Nich- 
olas street, by ringing the bell or blowing the whistle, a 
neglect to do so would be negligence. Under the instruc- 
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tions asked by the plaintiff it was left with the jury to say 
whether, under all the circumstances in the case, the giv- 
ing of these signals was necessary in the exercise of ordi- 
nary care, and if they found that ordipary care required it, 
then a failure to give such signals would be negligence. 
In the 17th instruction given by the court the jury were 
not only permitted to say whether, under the circum- 
stances, the giving of the signal was necessary in the exer- 
cise of ordinary care, but they were told that even if they 
should find that ordinary care required the giving of such 
warning that even then the omission of the signal, that is, 
the omission to exercise ordinary care, was only evidence 
of negligence. It is urged by the defendant that the in- 
struction now under consideration is objectionable as se- 
lecting out a circumstance or group of circumstances as 
to which there has been evidence, and telling the jury that 
if proved they constituted negligence. The facts upon 
which the jury were to determine the negligence of the 
defendant under this instruction were ultimate facts, viz. : 
Was a signal given, and did ordinary care and prudence 
require that one should be given under the circumstances 
in evidence before them? If these two facts were found 
as claimed by the plaintiff, negligence of the defendant 
was established as a matter of law. The instruction was 
as unobjectionable as would a charge in the case of one 
on trial for theft, that if he feloniously stole and carried 
away the property of another, intending thereby to deprive 
the owner permanently of his property and to convert it 
to his own use, he would be guilty of larceny. We think 
the instruction should have been given. 

We recommend that the judgment of the district court 
be reversed and the case remanded for a new trial. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons above given the judg- 
ment of the district court is reversed and the cause re- 


manded for a new trial. 
REVERSED AND REMANDED. 
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Commissioner’s opinion, Department No. 3. 


1. Action on Official Bond: REPLEVIN Bonp: INSUFFICIENT SECURITY. 
In an action against an officer for taking insufficient secu- 
rity upon a bond in replevin, in a suit pending before a justice 
of the peace, the plaintiff need not allege in his petition, 
although he may be required to prove upon the trial, that he 
has prosecuted the sureties upon the bond to judgment and 
execution without obtaining satisfaction. 


2. Officer Taking Security Becomes Guarantor of Its Sufficiency at 
Taking: PETITION: ALLEGATION. An officer who takes security 
upon a replevin bond in an action pending before a justice of 
the peace guarantees absolutely that the surety is sufficient 
at the time he is accepted. In an action upon the bond of such 
officer for damages for taking insufficient security it is not 
necessary to allege that in so doing the defendant acted wrong- 
fully or negligently, and it is not a defense that the latter 
acted in good faith and with the exercise of diligence. 


3. Action on Official Bond: Taxinc INSUFFICIENT SECURITY ON RE- 
PLEVIN Bond: JUDGMENT IN REPLEVIN: RETURN NULLA Bona: 
JURISDICTION OF JUSTICE IMMATERIAL, When, in an action on the 
bond of an officer for taking insufficient security upon a re- 
plevin bond in a suit pending before-a justice of the peace, it 
has been proved that the sureties upon the tatter bond have 
been prosecuted to judgment and execution, without obtaining 
satisfaction, and that the judgment remains in force and unim- 
peached by the parties to it, it is immateriai whether the 
justice did or did not exceed his jurisdiction in rendering judg- 
ment in the replevin suit. 


4. Duty of Legislature to Express and of the Courts to Interpret the 
Public Will. The function of expressing the public will is in- 
trusted to the legislature, but not to the courts, and to this 
principle it is the duty of the latter to give practical force as 
well as theoretical recognition. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


Brome & Burnett, for plaintiffs in error. 


Bartlett, Baldrige & DeBord, contra. 
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AMES, C. 


This was an action in the district court for Douglas 
county against a constable and his sureties upon his offi- 
cial bond, for having taken insufficient security upon a re- 
plevin bond in a suit pending before a justice of the peace. 
The property taken in replevin was appraised at. the value 
of $200, and the penalty of the replevin bond was double 
that amount. The replevin suit proceeded to judgment, 
before the justice, in behalf of the defendant for a return 
of the property, or, in case a return could not be had, for 
the value of the interest of the defendant therein which 
was adjudged to be $200 and for costs. Execution upon 
this judgment was issued and returned unsatisfied for 
want of goods or chattels whereof to levy the same. There- 
upon the defendant in the replevin suit brought an action 
in the county court of Douglas county upon the replevin 
bond against the principal and surety thereon to recover 
damages for the breach of that bond on account of the fail- 
ure of the plaintiff in the latter action to obtain satisfac- 
tion of his judgment in replevin. The suit upon the bond - 
proceeded to judgment in favor of the plaintiff therein for 
damages and costs on account of the breach alleged, and 
upon this judgment, execution was also issued and re- 
turned unsatisfied for want of goods or chattels whereof 
to levy the same. Still subsequently, this action was 
brought in the district court for Douglas county against 
the constable and his sureties, upon the official bond of 
the former, to recover damages for a breach of that bond 
on account of the above related transactions, and because 
of the alleged insufficiency of the surety in replevin. An- 
swers were filed by the sureties admitting the official bond 
and official character of their co-defendant, Adams, but 
denying generally every other fact alleged against them. 
The answer of Adams denies the insufficiency of the surety 
upon the replevin bond and pleads affirmatively that he. 
used due diligence in the matter of taking the bond and 
that he made diligent inquiry as to the financial worth and 
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responsibility of the surety thereon and required the latter 
to justify, by making oath as to his responsibility to the 
effect that he was worth in real and personal property 
situate in Douglas county, and not exempt from execution, 
at least the sum of $700, and that from such oath and as 
the result of such inquiries he had good reason to believe 
and did, in fact, believe that the surety was sufficiently 
responsible, and that in accepting him as such he exer- 
cised due diligence and was free from negligence, and de- 
nies the other matters alleged in the petition against him- 
self, The action below was tried before Judge Slabaugh 
and a jury and resulted in a judgment and verdict for 
the plaintiff and is brought here on error by the constable 
and his sureties. 

It is first assigned for error that the court overruled an 
objection by the defendants to the introduction of any evi- 
dence on the ground that the petition does not state facts 
sufficient to constitute a cause of action, and it is argued 
in support of this objection, that the petition is fatally de- 
fective in failing to set forth the suit upon the replevin 
bond and the failure of the plaintiff to obtain satisfaction 
thereby. The petition, however, contained the following 
allegation: “The plaintiff alleges that said replevin bond 
given in said action, and signed by The Bates Company 
and C. D. Cannon, as obligors, was worthless and was not 
sufficient security, and that said obligors, The Bates Com- 
pany and C. D. Cannon, were not sufficient surety, and 
that they and each of them were insufficient surety, and 
that in accepting said bond, said W. R. Adams, constable, 
‘took insufficient security to the plaintiff’s damage in the 
amount of the judgment and costs rendered in said action, 
to-wit, in the sum of $225.” The statute enacts that “if 
the officer deliver any property so taken, to the plaintiff, 
his agent, or attorney, or keep the same from the defendant 
without taking such security within the time aforesaid, or 
if he take insufficient security, he shall be liable to the 
defendant in damages.” Code of Civil Procedure, sec. 
1040. The.defendant in error contends that in an action 
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on the constable’s bond it is sufficient to assign the hreach 
in the language of the statute, which he has in substance 
done, and that the record of the suit on the replevin bond 
is part of the evidence merely, by which the existence of 
the breach is proved, and that, as in case of other evidence, 
it is neither necessary nor proper to plead it. The defend- 
ant in error has the best of the argument. The defendant 
in replevin suing upon the officer’s bond need not plead 
how he expects to prove that the security was insufficient. 
It is enough for him to allege that it was insufficient and 
that in consequence of that fact he has suffered damages. 
The record of the suit on the replevin bond is not the only, 
or conclusive, nor yet the complete evidence requisite to 
support the claim. A case is conceivable in which, not- 
withstanding a fruitless prosecution of the replevin bond, 
he has suftered no damage, and, besides, he may even have 
suffered damage without legal injury. The officer is re- 
quired to take security which shall be sufficient at the time 
it is taken, not such as shall remain sufficient for an in- 
definite time and until the determination of two suits, one 
of which is just begun and may consume years in its prog- 
ress, and the other of which can not be begun until after 
the former has terminated. 

It is further objected that the petition does not allege 
the taking of insufficient security to have been wrongful 
or negligent. The reasoning applicable to the former ob- 
jection applies in a measure to this also, but there is an- 
other consideration even more radical and conclusive for 
denying its validity. The statute above quoted enacts, 
without qualification or exception, that the officer shall 
be liable in damages “if he take insufficient security.” The 
official! bond sued upon is conditioned as required by sec- 
tion 12 of chapter 10 of the Compiled Statutes, for the 
faithfu) discharge of all duties required of the officer by 
law. This court has held, after mature deliberation, that 
this condition requires of the principal, who is a custodian 
of public moneys, the absolute accounting for and payment 
over of such moneys coming into his official possession, 
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and that the utmost care and diligence on his part, or the 
loss of the funds by inevitable accident which no human 
foresight and skill could have guarded against, will not 
excuse him or his sureties for not having them forthcom- 
ing when required. Bush v. Johnson County, 48 Nebr., 1. 
No reason can be assigned for the existence of this rule in 
the case of fiscal officers that does not apply with equal or 
greater force to officers who accept sureties upon judicial 
bonds and recognizances. Indeed, the justness of the rule 
is more apparent in the latter case than in the former. 
The public may and does supervise its treasurers to any 
extent it deems advisable, requiring of them frequent ac- 
counts, and subjecting their books and records to frequent 
examinations, and summarily removing them from office 
in case of actual or threatened delinquency. The private 
litigant has none of these rights or powers, but is abso- 
lutely at the mercy of the officer entrusted with the author- 
ity to substitute personal security, a mere chose in action, 
for his rightful possession of his own property. But in the 
case at bar it may seem to be a work of supererogation to 
speculate as to the wisdom of the law or the motives which 
may have prompted its enactment. The function of ex: - 
pressing the public will is intrusted, not to the courts but 
to the legislature, and to this principle it is the duty of the 
former to give practical force as well as theoretical recog- 
nition. The issue of negligence can not be imported into 
_this case without open violation of an unqualified, un- 
equivocal and unambiguous statute. 

It is still further contended by the plaintiff in error that 
this action can not be maintained because, it is said, the 
justice exceeded his jurisdiction in the rendition of judg- 
ment in the suit in replevin. The answer to this objection 
is that the replevin bond was valid when executed ; that it 
was afterwards sued upon in a court of competent juris- 
diction and a judgment for damages recovered thereon for 
condition broken; that, however erroneous that judgment 
may be, it remains in full force and unimpeached bv the 
parties thereto and that it is not subject to collateral at- 
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tack. Whether the sureties on that bond are justly or un- 
justly held to be liable, is a matter with which he has, and 
has had, uo concern, What he was required to do was to 
see to it that, in case they should be held liable, they should 
be of sufficient ability to respond in damages, or at least, 
that they had such ability at the time he accepted them. 
The admission of the justice’s docket in evidence, while it 
was erroneous, wrought the plaintiff in error no injury. 
The turning point in the case was the sufficiency of the 
surety on the replevin bond at the time that instrument 
was executed. In fact, this was the only material issue 
in the case about which there was any real controversy. 
With respect to it there was a mass of conflicting testi- 
mony. The question was fairly left to the jury by the in- 
structions and their verdict with respect to it 18 final. 

here are other errors assigned in the brief of the plain- 
tiff in error, but they have in effect been disposed of by 
what has been already said. and a specific discussion of 
them would serve no useful purpose. The judgment of the 
district court should be affirmed. 


DuFrrin and ALBERT, CC., concur. 


By the Court: Por the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED, 


Mary M. Parnrer v. Crry oF NORFOLK. 
FILED JUNE 19, 1901. No..9,833. 


Commissioner’s opinion, Department No. 3. 

1. Contract by Ordinance: INTEREST ON BoNnDS: CERTIFICATE OF CLERK: 
Uitra VirES. A city, by ordinance, contracted with a corpora- 
tion that in consideration that the latter should construci and 
maintain within the city a system of water-works, the city 
would pay to it hydrant rentals to the amount of $3,000 per 
annum, and that in case the company should issue mortgage 
bonds upon its works. the city clerk should indorse upon each 
bond a certificate to the effect that in lieu of such rentals the 
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city would pay to the trustee or trustees named in the instru- 
ments annual interest upon said bonds to the amount aforesaid. 
The company issued seventy-five such bonds for $1,000 each,” 
payable twenty-five years after date, with semi-annual interest 
at the rate of six per cent. per annum, evidenced by interest 
coupons attached, and the clerk indorsed upon each of said bonds 
a certificate that the city would pay the interest thereon as 
it should mature. Held, That the certificate was in excess of 
the authority purported by the ordinance to be conferred upon 
the clerk and was void. 


ae Ordinance Against Statute Void. In the case above stated, the 
city reserved the right to purchase the works, and agreed, in 
such case; to assume whatever outstanding bonded debt should, 
at the time of the purchase, exist thereon, and shortly after 
the completion of the works did, in fact, purchase them. The 
statute provided that no bonded debt should be incurred by 
the city for the construction or purchase of a system of water- 
works unless the same should first be authorized by a popular 
vote. No such vote was taken, and the guaranty contemplated 
by the ordinance would, if valid, have bound the city for the 
payment of a fixed sum annually. for hydrant rentals, irre- 
spective of a statute which limited such expenditures to the 
proceeds of a specified annual levy on the taxable property of 
the city as disclosed by the public assessment records. Held, 
That the provisions of the ordinance with respect to the as- 
sumption of the bonded debt and the guaranty of interest pay- 
ments thereon was in violation of the statute and void. 


Error from the district court for Madison county. 
Tried below before RoBINson, J. Affirmed. 


Powers & Hays, for plaintiff in error. 
Burt Mapes, contra. 


AMES, C. 


A general demurrer to the petition of the plaintiff was 
sustained by the district court for Madison county, and 
the plaintiff electing to stand upon her exception, a judg- 
ment of dismissal and for costs was rendered against her. 
The judgment is brought here for review by a petition in 
error. The claim of the plaintiff had its origin in an ordi- 
nance enacted by the mayor and council of the city of Nor- 
folk, which, with the exception of dates, names and 
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amounts, and perhaps some minor matters not material 
in this controversy, is admitted to be a literal copy of the 
ordinance set forth at large in the opinion of State v. 
Mayor and Council of Crete, 832 Nebr., 568. It is unneces- 
sary to consume time or space in reproducing the docu- 
ment here. If the validity of this enactment was not sup- 
posed to have been conclusively established by a series of 
decisions by this court, beginning with that in the case just 
cited and ending with Lincoln Land Co. v. Village of 
Grant, 57 Nebr., 70, the writer would heartily agree with 
the opinion of Judge SULLIVAN in the latter named case, 
that the ordinance violates and ignores a multitude of 
statutory provisions expressly designed to limit and re- 
strain municipal authorities within reasonable bounds and 
to guard and protect the taxpayers against the conse- 
quences of improvidence and fraud. 

Assuming the validity of the ordinance, it becomes nec- 
essary to determine the legality of the instruments sued 
upon in this action. Section 12 of the Norfolk ordinance 
contains the following stipulation: “In the event that the 
grantee shall issue mortgage bonds secured by mortgage or 
deed of trust upon its water-works together with its lands, 
machinery, pipes, outfits, rights, privileges and franchises, 
a sufficiency of the hydrant rentals payable by the city of 
Norfolk under this ordinance to discharge the interest 
. upon such bonds as it wii! mature from time to time to be 
paid by the city of Norfolk to the trustee or trustees of 
such bonds, to the extent of $3,000 per annum, when such 
hydrant rentals are earned by the grantee and are payable 
by the citv, and such sums shall be paid while interest 
on such bonds remain due and unpaid, and the city clerk 
is hereby authorized and instructed to sign a certificate 
on the back of said bonds to that effect and to affix the seal 
of said city to such certificate and payment so made to 
trustee or trustees shall be made exclusively to pay inter- 
est upon said bonds so long as the same remains due and 
payable, and the amount remaining after the interest on 
the bonds shal] have been discharged shall be paid over to 
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said grantee, and in the event that the city should elect to 
purchase the works as herein provided for, the payment of 
such bonds, if any there be, shall be assumed by said city 
and the face value of said bonds with accrued interest, if 
any, shall be deducted from the purchase price of said 
works.” 

The petition alleges the acceptance in writing of the 
terms and conditions of the ordinance, by A. L. Strang, 
the grantee therein, and the execution by him of a bond 
as required by the ordinance, and that he commenced and 
completed the construction of a system of water-works 
which was in full compliance with the terms of the grant 
and which was duly approved and accepted by the mayor 
and council. Afterwards, Strang conveyed the works to 
the Norfolk Water-Works Company, a corporation, and, 
as alleged in the petition, the company, on the 15th day of 
January, 1890, “executed, as contemplated in sectior 12 
of said ordinance, its five negotiable mortgage bonds, num- 
bered, respectively, 30,31,32,33 and 34, in the sum of $1,000 
each, payable twenty-five years from the date thereof, with 
interest thereon at the rate of six per cent. per annum, the 
interest payable semi-annually as evidenced by the fifty 
coupon interest notes of $30 each attached to said bonds, 
payable on the first days of January and July of each year 
until the maturity of said bonds.” The petition alleges 
that the plaintiff became the owner for value and before 
due of the coupons maturing during the years 1891 to 
1895, both inclusive, add on January 1. 1896, which were 
attached to the above mentioned five bonds, and alleges 
that the coupons have become and remain overdue and 
unpaid, and prays judgment against the city for their 
amount and interest. The coupons are without indorse- 
ment and are in the following form: 


“EXHIBIT A.—Coupon. 
“$30.00. B No. 6. 
“NORFOLK WATER-WORKS COMPANY 
Will pay to bearer thirty dollars on the first day of Janu- 


ary, 1893, at the office of the Farmers Loan & Trust 
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Company in the city of New York and state of New York, 
on the surrender of this coupon being the interest due at 
that date on bond. 

“No. 31. A. L. STRANG, President.” 


On each of said bonds is an indorsement as follows: 
“STATE OF NEBRASKA, \ 5s 

MADISON COUNTY, : 

“J, the undersigned clerk of the said city of Norfolk, do 
hereby certify that the interest on the within bond, as it 
shall mature from time to time, will be paid by the said 
city of Norfolk, to the within named trustee, out of such 
hydrant rentals as shall be earned from and payable by the 
city of Norfolk pursuant to the ordinance granting the 
franchise for the building of the within named Norfolk 
Water-Works, and that such hydrant rentais pursuant 
to such ordinance are to be first applied to pay the inter- 
-est on this and seventy-four other bonds of like tenure and 
effect as it shall become due or remain due and unpaid. 

“Witness my hand and the seal of said city, this 28th 
day of January, A. LD, 1890. 

[SHAL. ] “W. GERECKE, City Clerk.” 


The petition also contains the following allegation: 


“After the completion of the water-works aforesaid, and 
in the year 1889, and annually thereafter, the said city 
levied and collected a tax upon the taxable property 
therein for the purpose of paying the interest on said 
bonds as provided in the said ordinance until February, 
1894, when the city became the purchaser of the water- 
works and all the property, real and personal, and fran- 
chise belonging thereto, from the Shickle-Harrison & How- 
ard Iron Company, the then owners of the same; and in 
order to protect itself in the payment of said bonds, the 
city exacted and required of said Shickle-Harrison & 
Howard Iron Company, the following bond and undertak- 
ing, which was given, to-wit: 

“Whereas, The Shickle-Harrison & Howard Iron Com- 
pany, has sold to the city of Norfolk, Madison county, Ne- 
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braska, the property, real and personal, and all rights, 
privileges and franchises formerly belonging to the Nor- 
folk Water-Works Company, a corporation; and whereas, 
the said city granted certain franchises to said Norfolk 
Water-Works Company mentioned in ordinance number 69 
of said city; and whereas, by certain provisions of said or- 
dinance, said city, should it acquire title to said water- 
works property in the manner provided therein agreed to 
assume any outside standing bonds of said company; and 
whereas, said Shickle-Harrison & Howard Iron Company 
acquired title to said property by foreclosure of the bonds 
mentioned in said ordinance: 

“ ‘Now, therefore, the Shickle-Harrison & Howard Iron 
Company agree to hold the said city harinless to the extent 
of $15,000 by reason of any liability under said ordinance 
incurred by said city in the purchase of said water-works 
property from Shickle-Harrison & Howard Iron Com- 


pany. 
“Dated Iebruary 16, 1894. 
[SEAL. ] “ (SHICKLE-HARRISON & Howarpd Iron Co., 


“<By THOMAS Howarp, President. 

“ «Attest: THOMAS E, GALLAGHER, Secretary. ” 

The clerk’s indorsement is recited in the petition and is 
a part thereof. Even if it must be assumed, which, not- 
withstanding the authorities above cited, I still hesitate 
to believe, that the city anthorities may, in the indirect 
way contemplated by this ordinance, create a bonded mu- 
nicipal debt without a popular vote in direct contravention 
of the very section of the statute under the assumed au- 
thority of which the ordinance was adopted, it is still to 
be established that the city clerk is empowered to obligate 
the city in the absence, or in excess, of authority conferred 
upon him either by statute or by ordinance. ‘The clerk’s 
certificate is not negotiable in form or otherwise; it pur- 
ports to have been executed pursuant to a specified ordi- 
nance and assumes to bind the city for the amount of the 
annual payments of interest by way of hydrant rentals 
to the amount of $4,500, while the ordinance mentioned 
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limits the amount of such payments to $3,000 a year. 
Whatever, therefore, may be said about the ordinance, the 
clerk’s certificate is, as respects any contractual character 
it may have been intended to have, absolutely void. The 
case is analogous to the familiar instance of the issuance 
of municipal bonds in excess of a specified percentage of 
the assessed valuation of the city as disclosed by a public 
record. The law has been too long and too well settled to 
require the citation of authorities to the effect that such 
bonds are, as to their entire issue, utterly void. If the 
principle that public officers are agents with limited pow- 
ers and that persons dealing with them must see to it, at 
their peril, that they do not exceed their authority, the 
same conclusion must be reached with reference to this 
certificate, which, by its own terms, directs attention to 
the ordinance from which alone it could derive any 
validity. 

If the plaintiff has any right of action against the city, 
it arises not upon this certificate or upon the coupons, but 
out of the ordinance itself, as a participant in the fund of 
$3,000 per year which the city thereby undertook to pay 
to the trustee or trustees for her benefit. We have not the 
trust mortgage before us, but it is probable that the right 
of action against the city for delinquency in this respect 
is vested in the trustee alone, but whether it so expressly 
stipulated or not, payment of the interest to the trustee 
would discharge the liability of the city therefor. Whether 
such payment has or has not been made the petition does 
not show, but it is alleged that after the completion of the 
works and until February, 1894, when the city purchased 
the property, an annual tax of sufficient amount was lev- 
ied and collected and it may reasonably be inferred that 
the same was devoted to the purpose intended. If not, or 
if, as to subsequent years, the city is bound to continue 
the payment of hydrant rentals for the use of its own water 
system and has or has not continued so to do, and if, in any 
such case, a right of action has accrued to the holders of 
coupons, it still does not follow that the plaintiff is en- 
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titled to recover the full amount of the instruments sued 
upon. Her recovery could not, in any event, exceed two- 
thirds of that amount, because a recovery by her would not, 
in such case, discharge the equal liability of the city to the 
holders of coupons attached to the remaining seventy 
bonds. The plaintiff, in order to recover, must allege and 
prove at least the number of outstanding coupons and the 
years and extent of the city’s delinquency and the holders 
of other coupons must be permitted to intervene so that 
the court- may be in position to determine the entire 
amount of the liability of the defendant, and, if necessary 
or expedient, appoint a trustee to take charge of and to 
’ distribute the funds so that upon payment of the amount 
adjudged against it its obligations will be finally and ef- 
fectually discharged. In short, as has been already said, 
the plaintiff’s right of action, if she has any, which to my 
mind is extremely doubtful, is not upon the coupons or 
clerk’s certificate at all, but upon the contract created by 
the ordinance, and the petition falls far short of stating 
facts sufficient to constitute a cause of action upon the 
latter instrument. But there is, to my mind, a more vital 
objection to these instruments, considered as obligations 
of the city, which has as yet been but barely mentioned. 
The very section of the statute, under the assumed author- 
ity of which this ordinance was adopted and this contract 
entered into, contains a proviso to the effect that the city 
jnay borrow money and issue bonds for the purpose, and 
levy and collect a general tax in the same manner as other 
municipal taxes may be levied and collected, for the pur- 
chase of steam engines, and for the purchase, erection or 
construction and maintenance of such water-works, or to 
pay for water furnished such city or village under con- 
tract, to an amount not exceeding seven mills om the dol- 
lar in any one year on all the property within such city 
or village as shown and valued upon the assessment rolls 
of the assessor of the proper precinct or township, in addi- 
tion to the sum authorized to be levied under subdivision 
1 of this section, and all taxes raised under this clause, 
26 
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shall be retained in a fund known as “Water Fund”; Pro- 
vided further, that no such money shall be borrowed or 
bonds issued, unless the same shal] have been authorized by 
a vote of the majority of the electors of such city or village 
to that effect. The bonds shall be bonds of the city called 
“Water Bonds,” to become due in twenty years from the 
date of issue, but payable any time after five years, draw- 
ing seven per cent. interest per annum, payable annually. 
No such vote is alleged to have been had in this instance, 
and yet the ordinance pretends to authorize the bonding 
of the works and the guaranteeing of the interest by the 
city to the extent of $3,000 per year and the assumption 
by the city of the obligation to pay the principal of the 
bonds in case of a purchase by it of the works. As a mat- 
ter of fact, it seems that the works were bonded for $75,000, 
and that within five years after they were constructed the 
city did buy, or attempt to buy them and, as it is con- 
tended, thereby assumed liability for the bonded debt. It 
is not stated what the assessed valuation of the city is or 
at any time has been. If this transaction can be upheld, 
the statutory limitations upon the power of the city to 
borrow money and issue bonds and expend money for hy- 
drant rentals are practically nullities. If such is the law, 
there is no reason why the construction of the works, their 
purchase by the city and the assumption of the bonded 
debt might not have been contemporaneous acts. Nor is 
there any reason why the amount of the bonded debt and 
of the hydrant rentals, which are to be paid by way of 
meeting the semi-annual interest charge, might not have 
been as much larger as the cupidity of the grantee and the 
“discretion” of the mayor and council would have war- 
ranted. The bondholder. is, indeed, a favored individual 
of his class, because he may not only, like other creditors 
of the city, resort for payment to the general fiscal re- 
sources of the municipality, but he has in addition thereto 
a specific lien upon the very property which the city in- 
curred the liablity for the purpose of procuring. 

A case-is conceivable in which the mortgage trustee 
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would, by means of foreclosure and sale, deprive the city 
of the works for the satisfaction of a fraction of the mort- 
gage debt and afterwards compel the taxpayers to dis- 
charge the residue out of the public revenues. In fact, it 
is indicated by the recitals of the above quoted bond of 
the Shickle-Harrison & Howard Iron Company, that pre- 
cisely this state of affairs exists, and precisely this attempt 
is being made in the case at bar. In my opinion, the pro- 
visions of the ordinance with respect to guaranteeing the 
payment of interest by way of hydrant rentals, and with 
respect to the issuance by the water company of bonds and 
the assumption of liability therefor by the city in case of 
its purchase of the works, are absolutely void, as in viola- 
tion, not of the spirit only, but of the very letter of the 
statute. It is immaterial that the city has received a bond 
executed by a: foreign corporation of limited powers and 
unknown responsibility, conditioned to partially indem- 
nify it against liability upon these bonds, no such liability 
in fact existing. If the city shall not be compelled to pay 
obligations which it did not lawfully incur, it will not 
stand in need of indemnity. 

The judgment of the district court should, in my opin- 
ion, be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion the judgment of the district court is 
AFFIRMED. 


F. F. Bepecy v. Haring BANK or FArrBurRy. 
FILED JUNE 19, 1901. No. 10,044. 
Commissioner’s opinion, Department No. 3. 


j. Bank Oheck: AGREEMENT oF PAYEE WITH FoRWARDING BANK. If 
the payee of a check drawn upon a bank in this state indorses 
and delivers it to a bank in a neighboring town for collection, 
and accompanies the act with a request that it be not immedi- 
ately presented for payment and agrees that it may be sent 
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for collection through a distant bank situate outside the state, 
the indorsee will not be liable for the consequences of the 
delay necessarily incident to the course adopted, nor for the 
default or negligence of the bank chosen to make presentment 
for payment. 


2. : Lrasitity oF INDORSEE: SENDING CHECK To DISTANT BANK. 
If the payee of a check drawn upon a bank in this state indorses 
it to a bank in a neighboring town for collection and the latter, 
without the knowledge or consent of the payee, sends it for 
collection through a distant bank situate outside the state, 
thereby consuming three days for making a presentment for 
payment which might have been made in one day, the indorsee 
will be liable for the consequences of such delay and for any 
default or negligence of the bank chosen to make the collection. 


Error from the district court for Jefferson county. 
Tried below before Lerton, J. Reversed. 


H. H. Hinshaw, for plaintiff in error. 


W. H. Barnes, contra. 


AMES, C. 


On Saturday, the 26th day of October, the plaintiff in 
error, Bedell, was the payee named in a check drawn by 
C. F. Dawson, on the Steele City Bank, in this state, and 
indorsed and delivered it to the defendant in error, the 
Harbine Bank of Fairbury, Nebraska. It is testified by 
the cashier of the latter bank, with whom the business was 
done, but denied by Bedell, that at the time of the trans- 
action the latter told the former, in substance, that the 
drawer, Dawson, had not at present a sufficient deposit for 
the payment of the check and that he, Bedell, preferred 
that it should not be presently presented for payment, and 
that to this the cashier replied, it then being late in the 
day, that on the following Monday he would send the 
check for collection to the First National Rank of St. 
Joseph, Missouri, by which it would be forwarded to the 
Steele City Bank, the drawee, for.collection, so that several 
days would necessarily elapse before its presentment for 
collection. It is not disputed that the check was, on Mon- 


VoL. 62] JANUARY TERM, 1901. 341 
Bedell v. Harbine Bank, 


day, sent to the St. Joseph bank and on the next day sent 
by it to the Steele City Bank, which latter received it on 
Wednesday, the 30th, and retained it until after Monday, 
November 4, when the Steele City Bank ceased to do busi- 
ness and went into the possession of an official represent- 
ing the state board of banking. So far as it is shown by 
the record, the check has never been paid. At the time the 
check was indorsed to the Harbine Bani; Bedell received 
credit for its amount, but it is not denied that the indorse- 
ment was for collection only, and that the services of the 
indorsee were to be, and were, rendered without compensa- 
‘tion. On Wednesday, the 30th of October, and again on 
Saturday, the 2d of November, Bedell was told by the 
cashier that nothing had been heard from the check and 
that he presumed, therefore, that it had been paid, and on 
the latter date Bedell was permitted to withdraw the 
amount from the Harbine bank. On Monday, November 
4, Bedell removed to Kansas City, and he seems never 
to have been formally notified of the non-payment of the 
check, nor to have learned of that fact until several days 
later. This action was brought by the Harbine bank 
against Bedell to recover the amount of the check as hav- 
ing been paid to him without consideration, and resulted, 
upon a trial before Judge Letton and a jury, sitting in 
the district court for Pawnee county, in a verdict and 
judgment for the plaintiff. Bedell prosecutes a petition 
in error in this court. 

he issues, as above outlined, were fairly, and somewhat 
more fully than here, stated to the jury by instructions, 
but they were instructed that although they should find 
that the agreement was made as testified to by the cash- 
ier, yet, if they should further find that there was negli- 
gence by the St. Joseph bank in presenting the check for 
payment, or by the Harbine bank in notifying Bedell as 
soon as it had itself received notice of non-payment, the 
Jatter bank could not recover. There is no evidence that 
the Harbine bank ever received formal notice of non-pay- 
ment. These instructions were, in this aspect of the case, 
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at least as favorable to the plaintiff in error as the circum- 
stances of the case justified. If the jury believed the tes- 
timony of the cashier, which they apparently did, they 
were bound under the authority of First Nat. Bank of 
Pawnee City v. Sprague, 34 Nebr., 318, to return a verdict 
for the defendant in error. It is decided by that. case that 
when a bank, without compensation for its services, re- 
ceives and forwards commercial paper for collection, and 
is guilty of no negligence in selecting the person to whom 
it is sent, the latter, and not the bank, will be treated as 
the agent of the owner of the paper, and the bank will not 
be responsible for the negligence or default of its cor- 
respondent. If such is the law in an instance in which 
the owner is not consulted as to the selection of the per- 
son chosen to make the collection, much more certainly 
is it so when he is so consulted and participates in, or at 
any rate assents to, the choice, and in a general way to the 
methods to be employed. In such case, the place of resi- 
dence or of business of the person so chosen is immaterial. 
There is evidence that continuously from the date of the 
check until the Steele City Bank closed, the drawer had on 
deposit therein funds sufficient for its payment. The plain- 
tiff in error requested of the court the following instruc- 
tion, which was refused: “The court instructs the jury 
that if you find from the -evidence that the Steele City 
Bank paid checks which were presented to it for payment 
during the week following October 28, 1895, where the ° 
drawer had funds to his credit in said: bank, and if you 
further find that the plaintiff did not notify the defendant 
promptly and within reasonable time of the failure of said 
Steele City Bank and non-payment of the check in contro- 
versy in this action, and if you further find that there was 
no agreement between the plaintiff and defendant in rela- 
tion of said check, except the ordinary implied contract 
for the collection of commercial paper, then you will find 
for the defendant.” The refusal of this instruction was 
error, to which the defendant below took due exception - 
and.which he has properly assigned in this court. — 
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The facts are undisputed that the check was finally sent 
for collection to the drawee bank, which retained it for 
several days and until the institution closed. It is not pre- 
tended that any formal notice of dishonor was ever given, 
or atteinpted to be given, to the drawer or to the indorser, 
Bedell. Under the law, as announced in Western Wheeled 
Scraper Co. v. Sadilek, 50 Nebr., 105, the drawer was, by 
these ciecumstances, discharged. Fairbury, at which the 
Harbine bank is situate, and Steele City, the location of 
the drawee bank, are distant from each other about twelve 
or thirteen miles on a railroad which, at the time of the 
transaction in question, operated a daily mail train be- 
tween them in each direction. In the absence of agree- 
ment, the defendant in error would, under the authority 
of the case just cited and that of First National Bank of 
Wymore v. Miller, 37 Nebr., 500, have been inexcusably 
negligent in sending the check for collection through the 
agency of the St. Joseph bank, thus consuming three days’ 
time in doing what might have been done in one day, and 
would be also responsible for the negligence of the latter 
bank in sending the check directly. to the drawee either to 
make payment or give the requisite notice of dishonor. In 
such case, any of these circumstances would. have been 
sufficient to discharge the drawer, irrespective of whether 
the latter suffered actual damages by the loss of his de- 
posit in the Steele City Bank, and the consequences of such 
discharge would have fallen on the Harbine bank. In such 
case, the rule announced in First National Bank v. 
Sprague, supra, when the correspondent bank is situate in 
the same locality as the drawee, is not applicable. In the 
absence of the alleged agreement, the Harbine bank is re- 
sponsible for the consequences, not only of the delay oc- 
casioned by sending the check to the St. Joseph bank, but 
for any default or negligence committed by the latter 
which, under the undenied facts disclosed by the record in 
this case, would, as a matter of law, preclude the plaintiff 
below from recovery, and the plaintiff in error had a right. 
to have the jury so told. 
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It ig recommended that the judgment of the district 
court be ‘reversed and a new trial awarded. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
a new trial awarded. 

REVERSED. 


ALYIN L, LEIGH, APPELLEE, V. H. S. GREEN, APPELLANT.* 
FILED JUNE 19, 1901. No. 9,838. 


Commissioner’s opinion, Department No. 3. 
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. Service by Publication: AFFIDAVIT BEFORE Fitina Petirion. Where 
service. is had by publication, jurisdiction attaches, although 
the affidavit for service is sworn to before the filing of the peti- 
tion, provided the interval between the two acts is so brief that 
no presumption can fairly arise of a change in the jurisdictional 
facts set forth in the affidavit. 


wa 


. Interval of Two Days. An interval of two days held too short to 
give rise to such presumption. 


ad 


Affidavit: INFORMATION AND BELIEF. Where the facts required in 
an affidavit are of such a character that positive knowledge on 
the part of affiant is impossible, such affidavit may be made on 
information and belief. 


4. $ . An affidavit for service by publication is sufficient 
if made upon information and belief. 


. Affidavit Not to Inform Defendant But Court. An affidavit for 
service by publication is not for the information of the party 
to be served, but to enable the court to determine whether the 
action is one in which jurisdiction may be acquired by such 
service. j 


Affidavit, Sufficiency and Object. When such affidavit is sufficient 
to enable the court to determine whether the action is one of 
which jurisdiction may be acquired by service by publication, 
service based thereon is valid. 


on 


2 


Bl 


Affidavit: Jurnispicrion. Affidavit examined, and held sufficient to 
give the court jurisdiction. 


8. Attaching Creditor, Owner. An attaching creditor held not to be 
an owner. within the meaning of section 4, article 5, chapter 77, 
Compiled Statutes. 


*Rehearing allowed. 
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9. Foreclosure of Tax Lien. The holder of a tax lien may bring an 
action for the foreclosure in a state court and prosecute the 
same to a decree and sale of the land, notwithstanding the 
pendency of an action between other parties, in the federal 
courts, wherein such lands have been levied upon under an order 
of attachment. 


APPEAL from the district court for Knox county. Heard 
. below before Ropinson, J. Reversed. 


Reed & Gross, James McCabe and W. R. Green, for ap- 
pellant. 


James C. Crawford, Clark C. McNish, Andrew R. 
Oleson, Anderson & Keefe and Woolworth & McHugh, 
contra. 


ALBERT, C. 


On the 24th day of November, 1880, Erwin Davis held 
the record title to certain lands in Knox county. On the 
date mentioned Algernon S. Patrick commenced an action 
in the district court of that county and procured an: order 
of attachment to be levied on said land. On the 18th day 
of April, 1882, the case was removed to the United States 
circuit court, wherein a judgment was rendered in favor 
of the plaintiff on the 21st day of January, 1890, and an 
order made for the sale of the lands for the satisfaction 
thereof. In pursuance of said order, on the 15th day of 
May, 1894, the lands were sold to Lionel C. Burr by the 
United States marshal, whose deed to Burr therefor was 
filed for record in the office of the clerk of Knox county 
on the 26th day of May, 1894. On the day the deed was 
executed Burr conveyed the premises to J. C. Crawford 
and R. C. Peters by warranty deed, which was recorded 
on the 28th day of May, 1894. On the 23d day of May, 
1894, Crawford and Peters conveyed the land to Alvin L. 
Leigh, the plaintiff in this case. On the 28th day of De- 
cember, 1882, and while said attachment proceedings were 
pending, a warranty deed to said lands, purporting to have 
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been executed by Erwin Davis to Henry A. Root on the 
8th day of October, 1880, was filed for record in the office 
of the county clerk of Knox county. On the 12th day of 
May, 1894, in an action pending in the district court of 
Douglas county, wherein Algernon 8. Patrick was plain- 
tiff and Erwin Davis, Henry A. Root, J. N. H. Patrick 
and J. M. Woolworth were defendants, a decree was en- 
tered whereby the said deed from Davis to Root was can- 
celed and set aside as fraudulent and void, as against the 
plaintiff in that case, and whereby the title to said land 
was quieted and confirmed in said plaintiff as against said 
Root. In 1891, several actions were brought in the district 
court for Knox county, wherein the Farmers Loan & Trust 
Company was plaintiff and Henry A. Root and different 
subdivisions of the land in controversy were defendants, 
for the foreclosure of certain tax liens, which actions so 
taken together involved the title to the land in controversy 
in this suit. In the same year a decree of foreclosure was 
entered in each case, and an order made directing the sale 
of said subdivisions, respectively, for the satisfaction of 
the amount found due by the respective decrees. In pur- 
suance of these several decrees and orders the lands were 
sold by the sheriff of that county to H. S. Green, the de- 
fendant in the present action, and deeds of conveyance 
therefor were duly executed and delivered to said pur- 
chaser by the sheriff. The plaintiff in the present case 
claims title to the lands, basing his claim of title on the 
attachment proceedings hereinbefore mentioned; the de- 
fendant also claims title thereto, basing his claim of title 
on the proceedings had for the foreclosure of the tax liens. 
The present action was brought by the plaintiff, Alvin L. 
Leigh, against the defendant, H. S. Green, to quiet his 
title to the land in controversy. From a decree in favor of 
the plaintiff the defendant presccutes an appeal to this 
court. 

From the foregoing statement it will be seen that both 
parties trace their title to Erwin Davis. The sole question 
to be determined in this case is whether the plaintiff is 
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concluded by the proceedings had in the district court of 
Knox county for the foreclosure of the tax liens, by virtue 
of which the defendant claims title to the lands in contro- 
versy. The plaintiff assails those proceedings upon three 
grounds: (1) That the service was had by publication, 


_ and the affidavits therefor were not sufficient to authorize 


service by publication; (2) that there was no case made 
for proceedings against the land in any of said foreclosure 
proceedings, without impleading Algernon 8. Patrick, who 
at the time said proceedings were brought had an attach- 
ment lien on the lands for the satisfaction of which the 
land afterwards sold; (3) that the proceedings to foreclose 
said liens were had during the time the land in controversy 
_ was under attachment in an action pending in the circuit 
court of the United States, and for that reason the pro- 
ceedings to foreclose the tax liens were void. 

The actions for the foreclosure of the tax liens were 
brought under article 5 of chapter 77 of the Compiled 
Statutes. Section 4 of that article is as follows: “Service 
of process in causes instituted under this chapter shall be 
the same as provided by law in similar causes in the dis- 
trict courts, and where the owner of the land is not known, 
the action may be brought against the land itself, but in 
such case the service must be as in the case of a non- 
resident; if the action is commenced against a person who 
disclaims the land, the land itself may be substituted by 
order of court for the defendant, and the action continued 
for publication.” In each of the foreclosure cases, the sub- 
division of the land to be affected thereby was made a 
party as provided by the section just quoted, and service 
was had by publication. The affidavit in each case, except 
as to the land described, which varied according to the 
subdivision made a party, was as follows: 
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“In the District Court of Knox County, Nebraska. 

Farmers Loan & TRUST COMPANY ) 

vs. 

Henry A. Root anp N. E. 4, Sec. 
27, Twe. 31, RANGE 3 West 61TH 
P. M. 

“STATE OF Iowa, \ ae 
WooDBURY COUNTY, J." 

“I, M. J. Sweeley, being sworn, do state that I am 
the attorney for the plaintiff above named; that this case 
is one of those named in section 77, title V., of the Code of 
Civil Procedure of the state of Nebraska, and is an action 
relating to real property in said state in which the de- 
fendants have or claim a lien or interest actual, or con- 
tingent, and the relief demanded consists, wholly or 
partially, in excluding the defendants from any interest 
therein; that the defendant Henry A. Root is a non-resi- 
dent of said state of Nebraska; and that service of sum- 
mons cannot be made on him within said state. 

“Y further state that the owner of the real estate in- 
volved in said action and described above is not known, 
all of which I verily believe to be true. 


Affidavit for Publi- 
cation of Notice. 


“(Signed) . M. J. SWEELEY. 
“Subscribed and sworn to before me this 28th day of 
September, 1891. L. GREENWOOD, 
[SEAL. ] “Notary Public.” 


The plaintiff insists that the affidavits were insufficient, 
and for that reason the court acquired no jurisdiction. 

One objection urged against the affidavits is that they 
were sworn to some two days before the petitions were 
filed in the respective cases. The argument on this point, 
as we understand it, is that between the making of the 
affidavit and the filing of the petition conditions might 
have changed so that service might have been had on the 
defendant in this state, or in some other way, so that the 
affidavit could not have been truthfully made at the time 
‘of filing. It is clear that the law must permit some inter- 
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val to elapse between the making and the filing of the affi- 
davit, because, strictly speaking, the two acts could not 
be simultaneous. That being true, the only question that 
can arise is what length of time it will permit to elapse 
between the two acts. The statute is silent on the subject; 
hence the inference is warranted that it will permit a rea- 
sonable time. Just what will be regarded as a reasonable 
time this court has not decided. However, in Armstrong 
ve. Middlestadt, 22 Nebr., 711, it was held that an affidavit 
inade one day before the petition was filed was sufficient. 
But in that case the court expressly disclaims any inten- 
tion to go beyond the facts, and, of holding that an affi- 
davit made several days before the commencement of the 
action would be sufficient. In our opinion, when tle peti- 
tion is filed within such time after making the affidavit 
that no presumption could fairly arise that the state of 
facts had changed in the interval, it is sufficient. Crombie 
r, Little, 47 Minn., 581; Snell v. Meservy, 91 Ia., 322. Ap- 
plying this rule to the affidavits in question, we do not be- 
lieve that any presumption of a change in the state of 
facts, during an interval of two days, could fairly arise. 
Another objection urged against the affidavits is that they 
are sworn to upon information and belief. The affidavits 
contain the positive statements of the affiant which are 
followed. by these words: “All of which I verily believe to 
be true.” We do not believe the objection is well taken. 
Among other things, the affidavit must show that service 
can not be had on the defendant in this state. In the very 
nature of things, upon this point, at least, the affiant, 
whatever the wording of the affidavit, can never have posi- 
tive knowledge. That he makes such statement upon in- 
formation and belief, is a necessary implication. To ex- 
pressly state that which, in the absence of such statement, 
would be necessarily implied, affects only the form and not 
the substance of the affidavit. Colton v. Rupert, 60 Mich., 
318; Pratt v. Stevens, 94 N. Y., 387; Belmont v. Cornen, 
82 N. Y., 256; Howe Machine Co. v. Pettibone, T4 N. Y., 
68. In Kansas ‘such an affidavit has been held defective, 
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but not void. Harrison v. Beard, 30 Kan., 532. In our 
vpinion, an affidavit for service by publication, sworn to 
upon information and belief, is not for that reason void. 
A more serious objection to the affidavit is that the mat- 
ters set forth are insufficient to warrant service by publi- 
cation, and for that reason the court acquired no jurisdic- 
tion by such service. The section of the statute, under 
which the actions under consideration were brought, here- 
inbefore set out at length, provides that service must be 
as in case of non-residents. Section 77 of the Code of Civil 
Procedure prescribes the manner of making service on 
non-residents, and, so far as is material for present pur- 
poses, is as follows: “Service may be made by publication 
in either of the following cases: First—In actions brought 
under the fifty-first, fifty-second and fifty-third sections 
of this code, where any or all of the defendants reside out 
of the state. * * * Fourth—In actions which relate to, 
or the subject of which is, real or personal property in 
this state where any defendant has or claims a lien or in- 
terest, actual or contingent therein, or the relief denianded 
consists wholly or partially in excluding him from any 
interest therein, and such defendant is a non-resident of 
the state.” The actions mentioned-in sections 51, 52 and 53, 
referred to in the section just quoted, are actions for the 
recovery of real property, or of an estate or interest 
therein, actions for the partition of real property, actions 
for the sale of real property, under a mortgage lien or 
other incumbrance or charge, and actions to compel the 
specific performance of a contract for the sale of real 
estate. Section 78 of the Code of Civil Procedure relating 
to the affidavit for service by publication is as follows: “Be- 
fore service can be made by publication, an affidavit must 
be filed, that service of a summons cannot be made within 
this state, on the defendant or defendants to be served by 
publication, and that the case is one of those mentioned 
in the preceding section. When such affidavit is filed the 
party may proceed to make service by publication.” 
One of the grounds urged against the sufficiency of the 
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affidavits is that the object of the action is not set forth. 
Each affidavit contains the following statement: “This case 
is one of those named in section 77, title V, of the Code 
of Civil Procedure of the state of Nebraska.” In Majors 
v. Edwards, 36 Nebr., 56, this court held that such a state- 
ment of the object was sufficient, although at the same 
time it intimated that the better practice would be to set 
out the object of the action more fully. But it will be ob- 
served that the language above quoted is followed by the 
further statement, “and is an action relating to real prop- 
erty in said state, in which the defendants have or claim 
a lien or interest, actual or contingent, and the relief de- 
manded consists, wholly or partially, in excluding the 
defendants from any interest therein.” Plaintiff contends 
that, assuming that the object is sufficiently stated by say- 
ing that the action is one of those named in said section 
77, the subsequent statement renders the affidavit invalid, 
for the reason that the object thereby stated is different 
than that sought in the actions, and that such statement 
being specific must prevail over the general statement. It 
must be kept in mind that an affidavit for service by pub- 
lication is not required for the information of the defend- 
ant as to the nature and object of the action. The sole 
purpose of such an affidavit is to enable the court upon 
inspection to determine whether the action is one in which 
jurisdiction may be obtained by service by publication; 
when it is sufficient for that purpose, it serves the only pur- 
pose for which it isintended. The affidavits under consid- 
eration, fairly construed, mean that the actions, wherein 
they were respectively filed, were those named in section 77 
of title 5 of the Code of Civil Procedure, and that the re- 
lief demanded consisted in part of excluding the defendant 
Root from any interest in the lands described. The relief 
sought by those actions was the foreclosure of certain tax 
liens on the several subdivisions of the land, and the sale 
thereof, for the satisfaction of the amount found due. In 
- the petitions filed in the several cases it is alleged “that 
the owner of said land is not known and that the defend- 
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ant Henry A. Root has, or claims, some interest therein.” 
The prayer of each, in part, is, for the adjudication that 
plaintiff’s tax lien is a first lien on the land, and that the 
deed issued in pursuance of such proceedings be an abso- 
lute bar against each and all of the defendants, and for 
such other and further relief as may be deemed equitable 
in the premises. In our opinion, the affidavits were suf- 
ficient to advise the court of the nature of the actions, and 
that the actions were of such a character that it could ac- 
quire jurisdiction by service by publication. It follows, 
therefore, that the affidavits weve sufficient for all pur- 
poses, especially when assailed in a collateral proceeding. 

It is argued, in support of plaintiff’s second proposition, 
that at the time of the commencement of the actions to 
foreclose the tax liens, Algernon S. Patrick, plaintiff in 
the attachment proceedings in the United States circuit 
court, by virtue of such proceedings had a lien on the land © 
in controversy and was therefore an owner within the 
sections of the revenue law, hereinbefore quoted; that his 
lien was a matter of record in IXnox connty, and that, 
therefore, the plaintiff in such foreclosure proceedings 
had the means of knowledge of such lien; that means of 
knowledge, being equivalent to knowledge, the owner of 
the land was not unknown to the plaintiff in the actions 
to foreclose the tax liens, and that as the proceeding 
against the land was purely statutory, and authorizcd 
vnly in case the owner is unknown, the several decrees are 
not binding on Patrick, nor those claiming under thie title 
acquired in the attachment proceedings. The validity of 
the argument stated depends on the meaning to be given 
to the word “owner.” Its meaning varies according to the 
context. In proceedings in the exercise of the delegated 
right of eminent domain by a railroad company, the word 
has been held to include any person having any interest 
in land. Gerrard v. Omaha, N. & B. H. R. Co., 14 Nebr., 
270; Dodge v. Omaha & 8S. W. R. Co., 20 Nebr., 276. In 
those cases the meaning given to the word by this court 
would include an attaching creditor; but it is clear from 
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a comparison of the statutes regulating the exercise of 
the delegated right of eminent domain by a railroad com- 
pany, and the revenue act, that the legislature intended 
to give the word “owner” a wider meaning in the former 
than in the latter. In the revenue act the word is fre- 
quently employed, and always, in the sense of absolute 
owner. For example, it provides that real estate becoming 
taxable for the first time shall be listed to the “owner” 
thereof; that the “owner” of the property, on the first day 
of April in any year, shall be liable for the taxes of that 
year; that the purchaser of property on the first day of 
April shall be construed the owner on that day; that land, 
comprising more than one subdivision, belonging to one 
owner, may, at his request, be listed as one tract. Coin- 
piled Statutes, ch. 77, art. 1, secs. 48-45. These, and many 
other provisions of the revenue act, clearly indicate that 
the legislature used the word “owner” in the popular 
sense, the sense in which it is understood by the people at 
large; and having employed it in that sense in the other 
parts of the act, the inference is warranted that they used 
it in the same sense in the sections providing for the fore- 
closure of ‘tax liens. TJ'racy v. Reed, 38 Fed. Rep., 69. At 
first sight, it may seem anomalons that a person should 
‘be concluded by a proceeding to which he was not a party 
and of which he had no notice. But it must be kept in 
mind that the procedure providing for the foreclosure of a 
tax lien is a part of the revenue system of the state, and 
that the necessities of a government will not always per- 
mit an overscrupulous regard for private rights. In many 
states the land is sold and the title of all parties inter- 
ested divested without any judicial investigation whatever, 
. but by the purely ministerial acts of the county treasurer. 
Relatively speaking, our procedure for the collection of 
taxes, including the procedure under consideration, even 
when construed broadly as the language will permit, is 
eminently calculated to conserve the rights of the owners 
of property subject to taxation. In our opinion, Patrick 
was not the owner within the meaning of the statute, and 
27 
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the proceedings for the foreclosure of the tax lien were in 
substantial compliance with the statute, and conclusive 
against the whole world. 

The validity of the proceedings for the foreclosure of 
the tax liens is assailed on still another ground, and that 
is, they were brought, tried and determined and the land 
sold in pursnance thereof, while the land was subject to 
an attachment issued in an action pending in the circuit 
court of the United States, and for that reason, it is urged, 
the proceedings were void, and the deed executed by the 
sheriff to the defendant conveyed no title. The doctrine 
of the supreme court of the United States is that when two 
courts have concurrent jurisdiction, that which first takes 
cognizance of the cause has the right to retain it to the 
exclusion of the other; that where property is in gremio 
legis, if it be a court of rightful jurisdiction, no other 
court can interfere and wrest from it the possession and 
jurisdiction first obtained ; and that a sale, under an order 
of one court, of property in the custody or possession of 
another conveys no title. Gumbel v. Pitkin, 124 U. S., 131; 
Heidritter v. Oil-Cloth Co., 112 U. S&S. 294; Freeman v. 
Howe, 24 How. [U. S.], 450; Krippendorf v. Hyde, 110 U. 
S., 276; Covell v. Heyman, 111 U. &., 176; Vaughan v. 
Northup, 15 Pet. [U. S.], 1; Williams v. Benedict, 8 
How. [U. 8.], 107; Peale v. Phipps, 14 How. [U. S8.], 
367, 372; Barton v. Barbour, 104 U. S., 126; Taylor v. 
Carryl, 20 How. [U. S.], 583; Gay v. Brierfield Coal & 
Tron Co., 94 Ala., 303, 16 L. R. A., 564. The case last 
cited contains an exhaustive review of the authorities 
from which the rule just stated is deducible. This rule has 
its fonndation, it would appear, not merely in comity, but 
in necessity ; for were it otherwise, the orders of one court 
might be offset by those of another, and the parties left 
without any remedy; besides, in their rivalry for posses- 
sion of property in controversy, a conflict would arise that 
would not only be embarrassing in the administration of 
justice, but would be liable to lead to unseemly strife and 
personal conflicts between the officers of the different 
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courts. A study of the cases cited shows that in each case 
the property was in the actual or constructive possession 
of the court whose jurisdiction was invaded. The decis- 
ions are based, in most cases, upon the facts that the sub- 
sequent proceedings in another court would interfere with 
such possession. In none of these cases was the question 
of the effect of a foreclosure of a mortgage, or other lien 
on real estate, and the sale thereof in a state court, pend- 
ing an action between other parties in a federal court, 
wherein the same property had been levied upon under 
an order of attachment directly raised, nor was the de- 
termination of that question necessary to a decision in any 
of said cases. Hence, whatever expressions they may con- 
tain on that point are dicta. 

In the case of Prugh v. Portsmouth Savings Bank, 18 
Nebr., 414, which was brought to restrain a United States 
marshal from selling certain lands on an execution issued 
from the United States circuit court, it was held “that 
when land has been levied upon, it is as much in custody 
of the court, and under the control of the process, as 
when personal property has been seized on execution or 
in attachment, and the state court was, therefore, without 
any authority by injunction or otherwise to interfere with 
the marshal in the execution of the writ.” It will be ob- 
served that the foregoing is, to some extent at least, dic- 
tum. It was not necessary to decide in that case whether 
the lands levied upon were in the custody of the court; 
the precise question involved was, whether the state court 
might, by injunction, restrain the execution of the process 
of a federal court. With due regard for the learning of 
the writer of that opinion, we do not believe the dictum in 
that case should be adopted as a rule in this state. By the 
levy of the attachment on the real estate the federal court 
did not obtain possession of the premises; the possession 
remained unchanged. The effect of the levy was merely 
to give the attaching creditor a lien on the equity of re- 
demption of the defendant. By the subsequent foreclosure 
and sale of the premises under the tax lien the state court 
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having concurrent jurisdiction, no contest for the posses- 
sion between officers of the different courts arises, nor can 
arise; neither can there be any conflict of. jurisdiction; 
neither the parties nor the res were the same. The pur- 
chaser, under the judgment rendered in the attachment 
suit, and the purchaser at a foreclosure sale were left to 
their remedies, for the adjustment of their respective 
rights. The jurisdiction of the circuit court of the United 
States, after judgment and a sale of the premises for the 
satisfaction thereof, was at an end. It was not, like a 
court of equity, required to place the purchaser in posses- 
sion, and such purchaser acquired only the interest of the 
execution defendant. The proceedings to foreclose the 
tax liens in the state court in no manner interfered with 
the federal court or its process, nor with the due and 
orderly administration of justice. Hence none of the rea- 
sons upon which the rule of non-interference between the 
courts of concurrent jurisdiction is based apply to this 
case. Where the reasons for a rule cease, the rule should 
no longer apply. 

In National Foundry & Pipe Works v. Oconto City 
Water-Supply Co., 81 N. W. Rep., 125, the supreme court 
of Wisconsin held that the commencement of a suit in the 
federal court, to enforce a mechanic’s or material-man’s 
lien on property, does not preclude the foreclosure of a 
mortgage on the same property in the state court; that 
where there is no possession, other than constructive, a 
suit on a different cause of action may be commenced in 
the state court and carried to judgment, and actual pos- 
session of the property obtained under it, notwithstand- 
ing the pendency of the action in the federal court; citing 
Compton v. Jesup, 68 Fed. Rep., 263. In re Hall & Stilson 
Co., 73 Fed. Rep., 527, it was held that the rule of comity 
which forbids the seizure of property subject tu the juris- 
diction of one court of concurrent jurisdiction applies only 
where there is actual or constructive possession of the 
property by the former court; that the levy of an attach- 
ment on real estate gives the court whence the process is- 
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sues neither actual nor constructive possession of the 
property, but only creates a lien thereon in favor of the 
attaching creditor. The doctrine stated in these cases 
meets with our unqualified approval, especially as applied 
to this case. The opposite doctrine would require the 
holder of a tax lien, under the circumstances, to apply to 
the federal court for leave to enforce it. But it will not 
be claimed-that the state, under any circumstances, may 
be compelled to resort to the federal courts for the col- 
lection of its revenues. For it to do so would be incon- 
sistent with its sovereign character. The tax sales in 
question operated as an assignment of the lien of the state 
to the purchaser. Good faith, as well as the efficiency of 
our revenue system, requires that the state afford such 
purchaser the same facilities for the enforcement of his 
lien it would command for itself. 

In our opinion, therefore, the pendency of the action in 
the federal court was no obstacle to the prosecution by the 
holder of the tax lien, of the actions in the state courts for 
their foreclosure, and the sales made in pursuance of such 
actions are valid and binding, and the defendant in this 
case thereby acquired a good title to the land in contro- 
versy as against the plaintiff. We therefore recommend 
that the decree of the district court be reversed and the 
cause remanded with directions to enter a decree in ac- 
cordance with this opinion. 


DuFFIB and AMES, CC., concur. 
By the Court: For the reasons given in the foregoing 
opinion the judgment of the district court is reversed 


and cause remanded, with directions to enter a decree in 
accordance with this opinion. 


REVERSED AND REMANDED. 
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MICHAEL O’NEILL V. CHricaGo, Rock IstAnpn & PACIFIC 
RAILWAY COMPANY.* 
FILED JUNE 19, 1901. No. 9,992. 
Commissioner’s opinion, Department No. 3. 


1. Bill of Exceptions: PonDEROUsS ExHiBITs. Where ponderous articles, 
which do not admit of physical attachment to the record proper, 
are part of the evidence in the case, are referred to in the bill 
of exceptions, and articles, answering to such reference, are 
filed in this court with the record in the case, and produced at 
the hearing, bearing the marks of identification of the official 
reporter of the trial court; and their identity is unchallenged, 
save in the course of the argument, the articles produced will 
be treated as a part of the bill of exceptions. 


2. Employee Has Right to Assume Ordinary Care in Employer. An 
employee of «a railroad company has a right to assume that his 
employer has taken ordinary precautions to protect him from 
injury in the course of his employment. 


8. Contributory Negligence: BrakEMAN GOING BETWEEN Cars. It is 
error to hold, as a matter of law, that a brakeman who, in the 
course of his employment, goes between cars moving at the 
rate of four or five miles an hour, is guilty of such negligence 
as will preclude a recovery for injuries sustained by him while 
in that act, where such injuries result from the negligence of 
his employer. ; 


4. Negligence of Employer Assumption of Risk. Negligence of the 
employer, of which the employee is ignorant, is not one of the 
risks assumed by the latter by his contract of service. 


5, Evidence: DirEcTING VERDICT. Evidence examined, and held, that 
the trial court erred in directing a verdict for the defendant. 


Error from the district court for Sarpy county. Tried 
below before Scorr, J. Reversed. 


James Hassett and Michuel &. Harrington, for plaintiff 
in error. 


F, Evans, Woolworth & MeHugh, M. A. Low and 


Bi a ley & Greene, contra: 


cited: On challenge to bill of exceptions, Wells, on Ques- 
tions of Law & Fact, sec. 826; Cow v. Chicago, R. I. & P. 


*Rehearing allowed. 
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; O'Neill vy. Chicago, R. I. & P. R. Co. . 
R. Co., 51 Pac. Rep. [Kan.], 904; 3 Ency. Pl. & Pr., £18; 
Atterberry v. Railway Co., 18 Ore., 85. On contributory 
negligence, Towner ». Missouri P. R. Co., 52 Mo. App., 
647, 


Cause was argued orally for plaintiff by Michael F. 
Harrington and by W. FE. Evans, contra. 


ALBERT, ©. 


This is an action brought by the plaintiff to recover for 
personal injuries sustained by him by reason of the al- 
leged negligence of the defendant. At the close of the tes- 
timony the conrt directed a verdict for the defendant, and 
from a judgment rendered thereon the plaintiff prosecutes 
error to this court. 

At the threshold of this case we are met by an objection 
to the bill of exceptions. The defendant insists that a 
part of the evidence is omitted therefrom, and for that rea- 
son the bill of exceptions should be disregarded. The evi- 
dence, which it is claimed is omitted, consists of ponder- 
ous articles which do not admit of physical attachment to 
the record proper. These articles are all referred to in the 
written portion of the bill of exceptions, and articles an- 
swering to such reference were filed with the record in the 
case, and produced at the hearing in this court, bearing 
the marks of identification of the official reporter of the 
trial court. ‘Their identity is unchallenged, save in 
the course of the argument. Under such circumstances, 
the articles produced will be regarded as a part of the bill 
of exceptions. The bill of exceptions, therefore, is com- 
plete and will be considered as a part of the record in the 
case. 

Coming down to the merits of the case, it is undisputed 
that at the time of the injuries complained of the plaintiff 
was in the service of the defendant in the capacity of brake- 
man on one of its freight trains. In the course of his 
employment he stepped. between two cars to uncouple them. 
While between the cars his foot caught between the guard- 
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vail and one of the main rails, and before he could extri- 
cate himself he was struck by one of the cars, thrown 
down and part of the train passed over both his legs, 
whereby they were crushed and mangled, so that amputa- 
tion was necessary. The negligence imputed to the de- 
fendant by the plaintiff is its omission to fill or block the 
space between the guard and the main rail of the road. 
That the guard-rail is a-source of danger to those employed 
in operating trains is sufficiently clear from the evidence. 
Tt is an ordinary iron rail, varying in length according 
to the requirements of the particular place. It is placed 
on the inner side of the main rail, and parallel with it, 
at points on the road where there is danger of derailment. 
‘Yhe space between the guard and main rail is usually 
about four inches, except at the ends of the former, which 
are somewhat curved. What renders this contrivance 
dangerous is that the rails in cross-sections are in the 
form of the letter “IT,” and the guard-rail being curved, 
at its ends, from the main rail, the foot of one walking on 
the track is liable to be forced into the space between the 
two rails, and when it is, it is difficult to withdraw it. It 
sufficiently appears from the evidence that long prior to 
the injury complained of most railway systems had 
adopted the precaution of blocking the space between the 
two rails with wood, thereby lessening the danger to the 
employees. As to the relative advantages and disadvant- 
ages of this precaution, the evidence is conflicting; but 
the court having directed a verdict, it will suffice for pres- 
ent purposes to say that there was sufficient evidence to 
sustain a finding that ordinary care and prudence, and a 
due regard for the safety of its employees, required the 
defendant to keep such spaces blocked, and that the injury 
to the plaintiff would not have occurred but for the omis- 
sion of the defendant in this regard. In other words, 
there was sufficient evidence to establish negligence on the 
part of the defendant. , 

The defendant invokes the rule that a servant, by his 
contract of service, assumes the risks and dangers incident 


Vou. 62] JANUARY TERM, 1901. 361 


O'Neill v. Chicago, R. I. & P. R. Co. 


to his employment, and insists that such rule relieves 
it of liability for the injury sustained by the plaintiff. 
That the servant, by his contract of service, assumes cer- 
tain risks is true. Just what such risks are we are not re- 
quired to determine in this case, because it is sufficient to 
say that the negligence of his employer is not one of the 
risks assumed. On the contrary, a servant has a right to 
assume that his employer has used ordinary care and 
prudence to insure his safety in the course of his employ- 
ment. Seley v. Southern P. R. Co.,2 American R.& C.Rep., 
151; Miller v. Southern P. R. Co.,4 American R. & C. Rep., 
1; Nord Deutscher Lloyd Steamship Co. v. Ingebregsten, 
51 Am. St. Rep. [N. J.], 604; Carter v. Oliver Oil Co., 27 
Am. St. Rep. [S. Car.], 815; Chicago & H. I. R. Co. v. 
Hines, 22 Am. St. Rep. [Tl], 515; Southern Pacific Co. v. 
Yearyin, 48 U. S. C. C. A., 497. We have not overlooked 
.the case of the Missouri P. I. Co. v. Baxter, 42 Nebr., 793. 
We do not deem it necessary to discuss the rule laid down 
in that case, because, in our opinion, ‘t is not applicable 
to the state of facts shown by this record. In that case it 
was neither alleged nor shown in evidence that the plain- 
tiff was ignorant of the defects causing injury. In the rea- . 
soning employed in the deduction of the rule in that case 
vreat stress is laid on that omission. In the present case 
it is alleged in the petition, and shown by the evidence, 
that the plaintiff had been in the employ of the defendant 
but a short time when the injury occurred, and was ignor- 
ant of the defect causing the injury. Hence the rule stated 
in the case referred to does not apply to the one at bar. 
This brings us to what we regard as the most difficult 
question presented by the record, and that is, whether the 
plaintiff himself was guilty of such negligence in the 
premises as to preclude a recovery. It is conclusively es- 
tablished that the train by which the plaintiff was injured, 
at the time of such injury, was under his control and di- 
rection; that at the time he stepped between the cars to 
uncouple them, they were moving at the rate of about 
four or five miles an hour; that he might, by a mere signal, 
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without danger to himself. There is evidence sufficient to 
sustain a finding that the plaintiff, though an experienced 
man, had been in the employ of the defendant but a short 
time when the injury occurred, and was ignorant of the 
guard-rail at the point where the injury occurred. The 
defendant insists that plaintitt’s acts, under the circum- 
stances, amount to contributory negligence and bar a re- 
covery. It would serve no useful purpose to cite authori- 
ties in support of the general rule that there can be no 
recovery if the negligence of the injured party proximately 
contributed to the injury. The soundness of the rule is 
not questioned; the only question is whether it was cor- 
rectly applied in this case. In other words, the question 
is whether the trial court was warranted in holding, as a 
matter of law, that the acts of the plaintiff, in the light of 
all the circumstances, constitute such negligence as would. 
defeat a recovery. Negligence is rarely an unmixed ques- 
tion of law. It has been defined by this court as doing 
that which an ordinarily careful and prudent man would 
not do under the existing circumstances. Dailey v. Bur- 
lington ¢ M. R. R. Co., 58 Nebr., 396, 400. The risk in- 
volved is the deterring cause. If the risk is so great that 
an ordinarily careful and prudent man would not, under 
the circumstances assume it, then to assume it is negli- 
gence. The magnitude of the risk is to be determined by 
many considerations. Among them is the experience and 
skill of the individual in the performance of such acts; the 
time and place and the instrumentalities involved. These, - 
and other elements affecting the risk, which readily sug- 
gest themselves, the plaintiff was bound tc take into ac- 
count in deciding whether to assume the risk of going be- 
tween the moving cars to uncouple them. But he was not 
required to weigh the chances of negligence on the part of 
the defendant. On the contrary, he had a right to assume 
that it had used ordinary care and taken due precautions 
to protect its employees from danger. He was not re- 
quired to anticipate the negligence of his employer, but 
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had a right to assume that it liad performed its duty. The 
cases just cited amply sustain this proposition. Such an 
assumption is not only warranted, but is essential to the 
successful operation of a railroad, which will not admit 
of the employee’s stopping to weigh the probabilities of 
negligence or a mistake on the part of his superiors, but 
requires prompt and unquestioning obedience. 

This leaves then the bare question whether, as a matter. 
of law, one who goes between cars, moving at the rate of 
four or five miles an hour, on a road where ordinary pre- 
cautions have been taken for the safety of the employees, 
is guilty of negligence. As before stated, negligence is 
seldom an unmixed question of law. Whether an ordi- 
narily careful and prudent man would do a particular act 
depends upon the attendant risk. As we have seen, the 
risk depends in part on the individual doing the act. A 
yonng man, with long experience as a brakeman, might 
go between moving cars and uncouple them without in- 
. curring any serious risk, while the same act by an old and 
inexperienced man would be perilous in the extreme. 
Again, the risk would vary according to the condition of 
the road, being greater if it should be rough and uneven 
or covered with ice and snow than if smooth and level and 
free from such covering. These, and an almost infinite 
number of other elements, must be taken into account in 
estimating the risk incurred by the individual doing the 
act. In view of the manifold factors entering the prob- 
lem of estimating the risk, it is impossible to say, as a mat- 
ter of law, what an ordinarily careful and prudent man, 
under the circumstances would do. From the evidence rea- 
sonable minds might reach different conclusions; hence 
the question was one of fact for the determination of the 
jury. Omaha Street R. Co. v. Martin, 48 Nebr., 65; Omaha 
& Rk. V. R. Co. v. Morgan, 40 Nebr., 604; Trott v. Chicago, 
"RIL & P. R. Co., 86 N. W. Rep. [1a.], 33; Chicago, B. & 
Q. R. Co. v. Wymore, 40 Nebr., 645. 

It follows, therefore, that the trial court erred in di- 
recting a verdict for the defendant, and the judgment 
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should be reversed and the cause remanded for a new trial, 
and such is our recommendation. 


DUFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


GRORGE C. GRAHAM ET AL. V. Estate oF WILLIAM Town- 
SEND, DECEASED. 


FinED Jury 10, 1901. No. 9,829. 


1. Claim Against Estate: OpsEcTIons: Proor. Under objections to 
a claim presented for allowance to the probate court, (1) that 
deceased did not, at the time of his death, owe claimant any- 
thing whatever, and (2) that the estate did not owe claimant 
anything at the time the objection was filed, the administrator 
may prove payment, release, fraud or any other fact which will 
show that claimant has no valid claim against the estate. 


Ow 


. Appeal: PLEA of FrRaup: IssuE. And, on an appeal from an order 

’ allowing or disallowing such claim, an answer charging that 
plaintiff’s claim originated in and grew out of a fraudulent 
transacton, does not raise a new issue in the appellate court. 


3. Subsequent Creditors Can Not Attack Fraudulent Conveyance. 
Section 17, chapter 32, Compiled Statutes, 1899, makes convey- 
ances and assignments in fraud of the rights of creditors void 
and of no effect as against persons who have been hindered, 
delayed or defrauded by such conveyance or assignment. Sub- 
sequent creditors who have not been in any way prejudiced by 
a fraudulent transfer can assert no rights under this section. 


4, Fraudulent Transfer for Use of Vendor Is Void. But where a 
fraudulent transfer of property, or choses in action, is made 
in trust for the use and benefit of the person making the same, 
it is void both as to existing and subsequent creditors. 


. Subsequent Sale for Satisfaction Valid. A debtor who has made 
a conveyance of property which is void under either section 7 
or 17, chapter 32, Compiled Statutes, 1899, may afterwards trans- 
fer the title and ownership of such property to a creditor who 
is willing to receive it in satisfaction of his claim. 


uw 
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Error from the district court for Nuckolls county. 
Tried below before Hasrines, J. Reversed. 


S. W. Christy, for plaintiffs in error. 


Cole & Brown and 8. A. Searle, contra. 


SULLIVAN, J. 


This controversy originated in the county vourt of 
Nuckolls county, where the estate of William Townsend, 
deceased, was being administered. The plaintiff in error, 
George C. Graham and S. W. Christy, claiming to be as- 
signees and owners of a debt due from Townsend to James 
W. Carson, presented to said court for examination, ad- 
justment and allowance a claim, whereof the following is 
a copy: “The estate of William Townsend, deceased. In 
account with Gcorge C. Graham and S. W. Christy. 
March ‘1st, 1894. Account of James W. Carson, assigned 
to Geo. C. Graham and S. W. Christy, June 28th, 1894, 
$625.00. And 7% interest from March 1st, 1894, to July 
Sth, 1895, $58.28. Total, $683.28.” The administrator, 
Duane Townsend, objected to the allowance of this claim, 
and in a formal manner stated the grounds of his objec- 
tion to be: “William Townsend did not at the time of his 
death owe James W. Carson, assignor, $625, nor any 
amount whatever, nor did he owe claimants, and said es- 
tate does not now owe said Carson, or claimants any sui 
of money whatever.” Upon the claim and written objec- 
tion a hearing was had, which resulted in an order of dis- 
allowauce. From this order an appeal was taken. In the 
district court pleadings were filed, a trial was had, the 
issues were found in favor of the estate, and judgment was 
rendered dismissing plaintiffs’ claim. 

The first point urged upon our attention is that the 
court erred in refusing to strike out a paragraph of the 
» answer in. which it is charged that plaintiffs’ claim orig- 
inated in, and grew out of a frandulent transaction—a 
transfer of property made by Carson to Townsend with 
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the intention, and for the purpose, of hindering, delaying 
and defrauding Carson’s creditors. It is said that this 
paragraph raised a new issue, and that the ruling com- 
plained of disregarded plaintiffs’ right to have the case 
tried upon the issue made in the county court. We are 
not able to accept this view of the matter. The objection 
to the allowance of the claim was not limited to a denial 
of facts; it stated mere conclusions of law: First, that 
Townsend did not at the time of his death owe Carson any 
sum whatever; and, second, that the estate did not owe 
the claimants anything at the time the objection was filed. 
Under. these denials, it seems to us, it was competent for 
the administrator to prove payment, release, fraud or any 
other fact which might show that the plaintiffs had no 
valid claim against the estate. If the assigned account is 
for any reason unenforceable, it is entirely true, as stated 
in the objection, that “said estate does not owe said Car- 
son or claimants any sum of money whatever.” , 

It is next contended by the plaintiffs that they were 
creditors of Carson; that the account was assigned to 
them in satisfaction of their claim; and that they are, con- 
sequently, not affected by the fraudulent transaction be- 
tween their assignor and Townsend. This contention must 
be sustained. The evidence warrants no other conclusion 
than that the transaction between Carson and Townsend 
was fraudulent, and that the latter held in trust for the 
former a portion of the proceeds of the property fraudu- 
lently conveyed. Whether the plaintiffs were creditors 
of Carson at the time of the fraudulent conveyance does 
not clearly appear. If they were not, it must be conceded 
that they could not, according to the weight of modern 
authority, claim any rights under section 17, chapter 32, 
Compiled Statutes, 1899. Sheppard v. Thomas, 24 Kan., 
780; Keeler v. Ullrich, 32 Mich., 88; Hanson v. Power, 
8 Dana [Ky.], 91; Fullington v. Northwestern Importers 
& Breeders Assn, 48 Minn., 490; Reid v. Gray, 37 Pa. St., 
508; Bewich v. Mrutr, 83 Cal., 368; Sledge v. Obenchain. 
58 Miss., 670; Lehmberg v. Biberstein, 51 Tex., 457; Porter 
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v. Pittsburg Bessemer Stecl Co.,120 U.S.,649. That section 
declares conveyances and assignments made to hinder, de- 
lay or defraud creditors to be void and of no effect only “as 
against the persons so hindered, delayed or defrauded.” 
But section 7 of chapter 32 declares: “All deeds of gift, 
all conveyances, and all transfers or assignments, verbal 
or written, of goods, chattels, or things in action, made in 
trust for the use of the person making the same, shall be 
void as against the creditors, existing or subsequent, of 
such person.” Under this section there can, we think, be 
no doubt but that the fraudulent transfer, to the extent 
that it resulted in the creation of a trust for the benefit 
of Carson, was void as to all his creditors, whether prior 
or subsequent. The theory of the statute seems to be that 
property held in trust is to be regarded, so far as creditors 
are concerned, as the property of the beneficial owner. 
Whether a transfer of property is the result of an honest 
or corrupt motive is not, under section 7, of the least tm- 
portance. If the parties to the transaction regard the 
vendor, or assignor, as the real owner, his creditors may 
so regard him; and the fact that he does not possess the 
legal title is no obstacle to the enforcement of their claims. 
Whatever belongs to the debtor may be seized by his cred- 
itors; and whatever they may take by judicial process they 
may acquire by assignment. A conveyance which is void 
under either section 7 or 17, although vood between the 
parties, does not, as against creditors, change the owner- 
ship of the property conveyed. Senter v. Williams, 61 
Ark., 189; Mason v. Vestal, 88 Cal., 396; Bradtfeldt v. 
Cooke, 27 Ore., 194. 
The judgment is 


“REVERSED AND REMANDED. 
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WALTER ERrickSON v. MINNIE SCHMILL. 
FILED JuLy 10, 1901. No. 10,056. 


. Bastardy Proceeding: UNpuxE INTIMACY BeTwkEN PRosEcuTRIX AND" 
THIRD Party IRRELEVANT. In a proceeding under the bastardy 
act, evidence of a rumor to the effect that there existed an 
undue intimacy between the complainant and a man other than 
the defendant at or about the time the illegitimate child was 
begotten, is not relevant to the issue. 

. Sexual Intercourse With Others Than Defendant Competent. In 
prosecutions for bastardy, evidence is admissible to show that 
the complainant had sexual intercourse with men other than 
the defendant about the time she became pregnant. 

. Judicial Cognizance: Preriop oF GEsTaTion. Courts do not take 
judicial notice of the fact that the possible period of gestation 
exceeds ten calendar months. ; 

4. Exclusion of Evidence Proper at Time Bars Further Inquiry. {un 
reviewing the rulings of the trial court excluding evidence, this 
court will only inquire whether the evidence was properly 
rejected at the time it was offered. 

. Refusal to Receive Evidence Not Covered by Question No Error. 
A refusal to receive evidence embraced within an offer to prove, 
but not covered by any question propounded to the witness 
wpon the stand, is not error. 

6. Instruction on Burden of Proof and Credibility of Witness Need 

Not Direct to All Matters. ‘The giving of an instruction with 

respect to the burden of proof and the credibility of witnesses 

is not erroneous because it fails to direct the attention of the 
jury to all the matters proper to be considered in determining 
the questions submitted to them. 


e 


i) 


ow 


oe 


7. Evidence. Evidence examiued, and found to sustain the verdict. 


Error from the district court for Wayne county. Tried 
helow before Robinson, J. Affirmed. 


Barnes & Tyler, for plaintiff in error. 


A. A. Welch, contra. 


SULLIVAN, J. 


Walter Erickson, who was-defendant below, is seeking 
in this court the reversal of a judgment of affiliation ren- 
dered against him in a proceeding under the bastardy act. 
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The first specification of error discussed in the briefs 
of counsel relates to the exclusion of evidence, which it is 
claimed had some tendency to show that an undue inti- 
macy existed between the.complainant, Minnie Schmill, 
and one Henry Brugeman at or about the time the illegiti- 
mate child was begotten. The evidence offered by the de- 
fendant and refused by the court was to the effect that 
the witness, Annie Fredolph, had beard an evil rumor con- 
cerning Minnie and Brugeman, and that Minnie’s father 
had also heard this rumor and had declared it to be false 
and altogether groundless. It is past question that the 
ruling of the court was right. Neither the rumor nor the 
denial of it was relevant to the issue. 

Another assignment of error challenges a ruling of the 
court refusing to permit the defendant to show by cross- 
exaniination of the complainant that she was with other 
men under suspicious circumstances about ten months 
before her child was born. It is, of course, a rule every- 
where recognized that in prosecutions for bastardy, evi- 
dence is admissible to show that the complainant had sex- 
ual intercourse with men other than the defendant about 
the time she became pregnant (Burris v. Court, 34 Nebr., 
187; Stoppert v. Nierle, 45 Nebr., 105); but the record 
before us does not disclose any violation of this rule. The 
court, it is true, struck out the name of one of the young 
men with whom Miss Schmill attended a dance and stayed 
out all night, but the main fact remained in the record and 
was considered by the jury. We are not able to see any 
possible prejudice in the order granting the motion to 
strike. But if the evidence excluded from the jury were 
material, the defendant has no just ground of complaint, 
for the events which he claims throw doubt on the pater- 
nity of the child, with whose maintenance he stands 
charged, occurred outside the normal period of gestation; 
and when the court made its ruling it was not advised 
that the period between conception and birth is, in ex- 
ceptional cases, as great as ten months. While there is 
no absolute rule upon the subject, by general consent, 

28 
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based on extended observation, the usual period of gesta- 
tion is considered to be about 280 days. This is common 
knowledge which courts may be assumed to possess; but 
that the possible period of embryonic existence is more 
than 300 days is a fact which courts are not bound to know 
and act on in the trial of causes. 

' Hddy v. Gray, 4 Allen [Mass.], 485, was a case in which . 
the complainant’s child was born August 1, 1860. The 
court, over objection, admitted evidence of circumstances 
tending to show illicit intercourse with men other than 
the defendant about the last of September or first of Oc- 
tober, 1859. The admission of this evidence, without proof 
that the period of gestation was prolonged beyond the 
usnal duration according to the common and _ natural 
course of life, was held to be reversible error. This de- 
cision was cited with approval in Ronan v. Dugan, 126 
Mass., 176, and in Hasdale v. Reynolds, 148 Mass., 126. 
The evidence taken from the jury had no apparent rele- 
vancy at the time the motion to strike it out was sustained. 
The ruling was not erroneous when made, and it did not 
become so by the subsequent reception of evidence tending 
to prove that there are cases in which more than ten cal- 
endar months have intervened between impregnation and ~ 
delivery. For the reason just stated the defendant’s of- 
fers to prove were properly rejected. And they were 
properly rejected for other reasons. They embraced some 
matters which were clearly irrelevant in any view of the 
case; and they were not covered by any questions pro- 
pounded to the witness who was being examined. 

Complaint is made of the instructions with respect to 

the credibility of witnesses and the preponderance of 
proof, It may he conceded that these instructions did not 
direct the attention of the jury to all the matters proper 
to be.considered in determining the question which they 
were called upon to decide, but that, in our opinion, is not 
wa fatal fault. If the defendant was not satisfied with 
either of the instructions given he was at liberty to tender 
a better one. If he desired elaboration or amplification he 
‘had only to ask for it. 
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It is contended that the evidence does not sustain the 
finding of the jury; but, from a careful reading of the bill 
of exceptions, we are well satisfied that it does. The state- 
ment of counsel for defendant, that the story of the com- 
plainaut contradicts, and is opposed to, all the experience 
of mankind, must be regarded, in view of the verdict and 
the approval of it by the learned trial judge, as too broad 
a generalization. 

The petition in error contains no other specifications 
that can be considered. The judgment is 

“AFFIRMED, 


NotEe.—Period of gestation. Nicholas, Adulterine Bastardy, 212, 213; 
‘Taylor, Medical Jurisprudence [Reese’s 8th Am. and 10th London ed.1, 
pp. 683-701; Wharton & Stille, Medical Jurisprudeuce [4th ed.], vol. 
IIl., ch. TIT, pars. 40-43; Le Merchant, Report of Gardner Case; Tidy, 
Legal Medicine, Part IT., pp. 65-70; Rodgers, Domestic Relations, 
601; Lyall, Medical Evidence, p. 8; Greenleaf, Evidence [Lewis’s ed.}, 
vol. Il., par. 152 and authorities cited in note 2; Hohl, Annals of Hy- 
giene, vol. II., p. 153; State v. Read, 45 Ja., 469; Zweifel v. State, 27 
Wis., 396; Humphrey v. State, 47 N. W. Rep. [Wis.], 836; Beers v. Jack- 
man, 103 Mass., 192; O’Brien v. State, 14 Ind., 469; Benham vu. State, 91 
Ind., 82; State v. Smith, 61 Ia., 538; Masters ». Marsh, 19 Nebr., 458, 461; 
Sang v. Beers, 20 Nebr., 365, 373; Oleson v. Peterson, 33 Nebr., 358, 365; 
Harrington v. Barfield, 30 La. Ann., 1297,.—REPORTER. 
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Epwarp NIGHTINGALE V. STATE OF NEBRASKA. 
FILED Jury 10, 1901. No. 11,951. 


1. Deputy Clerk of Court May Swear Prosecutor to Information. A 
deputy clerk of the district court has authority to swear the 
county attorney to an information in a criminal case. 


2, If Answer to Improper Question Has No Prejudicial Tendency, 
Not Reversible Error. ‘The overruling of an objection to an 
improper question propounded to one of the witnesses for the 
defendant in a criminal case is not reversible error if the answer 
of the witness has no prejudicial tendency. 


3, Trial Judge May Cross-Examine Witness for Accused. ‘The trial 
judge may cross-examine witnesses for the accused, in a crim- 
inal case, in order to prevent a miscarriage of justice. but the 
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right to do so should be exercised sparingly and with great 
discretion. 


4. Reasonable Doubt. The court as part of its charge gave to the 
jury an instruction on the subject of reasonable doubt almost 
identical with the one set out in the fifth point of the syllabus 
to Willis tv. State, 43 Nebr., 102. Held, Not, error. 


5. Where Defense Is Alibi, Presence of Accused at Locus in Quo 
Must Be Established Beyond Reasonable Doubt. An instruction 
in which the court said to the jury that the evidence tended 
to show that the defendant. was, when the crime was being com- 
mitted, at such a distant and different, place that he could not 
have participated in its commission, and that they should acquit 
unless the evidence satisfied them beyond a reasonable doubt 
that he was present when the crime was committed, held not 
errar. 


ErRok from the district court for Douglas county. 
Tried below before Baker, J. Affirmed. 


John M. Macfarland, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


SULLIVAN, J. 


In the district court for Douglas county Edward Night- 
ingale was charged with the crime of robbery. The jury 
found him guilty and he was sentenced to imprisonment 
in the penitentiary for a period of ten years. The testi- 
mony given by the state to establish defendant’s guilt was 
direct, positive and, in our opinion, quite sufficient. The 
crime was a bold and reckless one committed in broad day- 
light in a saloon in the city of South Omaha. That the 
prosecuting witness was robbed by some one seems to be 
admitted. Two witnesses identified the defendant as the 
robber, and a third claimed to have received from him an 
order for the payment of money which was one of the 
fruits of the crime. The defense relied upon was an alibi, 
but the evidence in support of it is neither satisfactory 
nor convincing. Certainly it is not so persuasive as to 
compel belief. 
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The second specification of error discussed by counsel 
is that the information was not properly verified. It was 
sworn to before the deputy clerk of the district court, who 
had, by virtue of his appointment, all the power and au- . 
thority in the premises that his principal possessed. In 
the absence of an implication to the contrary in the stat- 
ute the rule is that a deputy is authorized to do any official 
act that may be done by his principal. In Scottish-Ameri- 
can Mortgage Co. v. Nye, 58 Nebr., 661, it was decided that 
a deputy sheriff has authority to appraise property for the 
purpose of a judicial sale; and in other cases it was held 
that such an appraisement is not a ministerial, but a judi- 
cial act. Vought v. Foxworthy, 38 Nebr., 790; Hcklund v. 
Willis, 44 Nebr., 129; Kearney Land & Investment Co. v. 
Aspinwall, 45 Nebr., 601; Burkett v. Clark, 46 Nebr., 466. 
That the clerk of the district court has authority to swear 
the county attorney to an information in a criminal case 
is settled in this state by State v. Lauver, 26 Nebr., 757, 
Sharp v. State, 61 Nebr., 187, and Trimble v. State, 61 
Nebr., 604. 

Defendant excepted to a ruling by which one of his wit- 
nesses was required to answer this question: “Are you re- 
lated to Mr. Boylan, who was charged in this court with 
Mr. Nightingale’s son in some crime?” While the ruling 
is not to be commended, it affords no ground for reversing 
the judgment. The answer cast no imputation on the pris- 
oner; it afforded no ground for an inference that he had 
been previously charged with the commission of a public 
offense of any grade. | 

It is alleged as error that the trial judge was perni- 
ciously active in assisting the county attorney during the 
progress of the trial. The record, we regret to say, does 
show that the learned judge did on several occasions in- 
terrogate defendant’s witnesses, but the questions pro- 
pounded were not important and they elicited no material 
information. It can not be fairly said, we think, that the 
indiscretion complained of is ground for reversal. When 
the interests of the state are manifestly in incompetent 
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hands, the presiding judge may, to prevent a miscarriage 
of justice, examine witnesses who have testified on behalf 
of a person charged with crime; but, as was said by 
_ REESE, J., in Mager v. State, 22 Nebr., 332, the right to do 
so should be exercised sparingly and with great discretion. 
In this case there was clearly no occasion for the court to 
take charge of the cross-examination of defendant’s wit- 
nesses, for the state was represented by an able and zeal- 
ous prosecutor. 

. The giving of the seventh paragraph of the court’s charge 
to the jury is assiyned for error. This instruction, at 
least the part of it to which counsel objects, was given in | 
the Anarchists’ Case (Spies v. People, 122 Ill, 1), and 
will be found in Sackett on Instructions to Juries [2d ed.], 
p. 716. ‘To the writer it has always seemed objectionable, 
as tending to obscure a plain matter by prodigality of deti- 
nition. But in Willis v. State, 48 Nebr., 102, it was dis- 
tinctly approved, in an opinion by Commissioner Ragan; 
and in other cases in which it was challenged it was not 
condemned. Barney v. State, 49 Nebr., 515; Leisenberg 
v. State, 60 Nebr., 628; Savary v. State, 62 Nebr., 166. It 
must now be regarded as an instruction which it is not 
error to give. 

The fifth paragraph of the charge is as follows: “There 
is evidence in this case tending to show an alibi, that is, 
at the time the crime, with which the defendant stands 
charged, was being committed, the defendant was at such 
a distance and different place that he could not have par- 
ticipated in its commission. You will carefully consider 
the testimony on the subject of an alibi, with all the other 
evidence in the case, and from that if you are not satisfied 
beyond a reasonable doubt of the defendant’s presence at 
the commission of the crime charged against him, then 
you should acquit him; but after a full and careful con- 
sideration of all the evidence in the case you are satisfied 
of the guilt of the defendant, then you should find him 
guilty.” This instruction, we think, is not subject to any 
just criticism. It did not say to the jury, as it was as- 
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sumed the instruction in Peyton v. State, 54 Nebr., 188, 
did, that to entitle the defense of alibi to consideration it 
must appear that the place where the defendant claimed 
to have been was so great a distance from the place where 
the crime was committed as to preclude the possibility of 
participation therein. 

There is no reversible error in the record and the sen- 
tence is, therefore, 


AFFIRMED. 


Kent K. HAYDEN, APPELLANT, VY. Enwarp T. HUFF FT AL., 
APPELLEES. 


Fired Jury 10,1901. No. 9,186. 


1. Action May Be Revived in Name of Representative of Deceased 
Party Within One Year. Under the provisions of the Code en- 
titled “Revivor of Actions,” sections 456-470, an action may 
be revived in the name of the representatives or successor in 
in interest of a deceased party to the action, on a conditional 
order, without the consent of the adverse party, at any time 
within one vear from the time when the order might have been 
first entered. 


», Action Not Revived in One Year, Should Be Stricken from Docket. 
lf an action is not revived within one year from the time an 
order of revivor might have been first made, and this fact is 
made to appear by affidavit, it is made the duty of the court 
in which the action is pending to strike it from the docket. 


3. Statutory Method Not Exclusive. The summary mode pointed out 
in the statute referred to for the revivor of an action is not 
exclusive. 


4. Surviving Action May Be Continued by Pleading and Summons. 
By section 45 of the Code, where the cause of action survives, 
the court may allow the action to continue by or against the rep- 
resentatives or successor in interest by the filing of supplemental! 
pleadings and the service of summons, as in the commencement 
of an action. 


a 


. Limitation Does Not Apply to Proceeding Under Section 45. The 
limitation of the statute as to time, contained in the provisions 
for summary proceedings to revive an action on a conditional 
order, does not apply to proceedings for revivor under the pro- 
visions of section 45 of the Code. 
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6. Striking Cause from Docket Suspends, But Does Not Dismiss. 
Striking an action from the docket, as provided for in the sum- 
mary proceedings referred to, is not equivalent to dismissing 
the case out of court; the legal effect is to suspend further pro- 
ceedings till some other steps are taken by which a final dispo- 
sition thereof can be made, and the case yet remains in’ the 
court in which it was pending. 


7. Right to Revivor in Discretion of Court. The right to revivor 
under the provisions of section 45 rests in the exercise of a 
sound discretion by the trial court, governed by equitable prin- 
ciples, which requires reasonable diligence and good faith 
on the part of-those invoking its action; the right to revival 
to be granted or refused according to the circumstances and 
nature of the case. Carter v. Jennings, 24 Ohio St., 188. 


8. Petitioner Entitled to Revivor. Held, In the present case, that the 
petitioner is entitled to have the action revived in his name as 
the lawful representative of the deceased plaintiff. 


APPEAL from the district court for Lancaster county. 
Heard below before HoLMgs, J. 


Application, on rehearing being allowed, by adminis- 
trator for order of revivor. Allowed. i 


Cobb & Harvey, for appellant. 


Wolfenbarger & Williams, A. 8. Tibbets, James E. Phil- 
pott and Lumbertson & Hall, contra. 


HOLcoMB, J. 

The present action is one in equity pending in this court 
on an appeal from a judgment rendered in the district 
court of Lancaster county in favor of the defendants, ap- 
pellees in this court. The cause was submitted on its mer- 
its for a decision on the issues raised by the pleadings and 
the evidence, and an opinion handed down October 18, 
1900, affirming the decree of the lower court. Hayden v. 
Huff, 60 Nebr., 625. A motion for a rehearing was in due 
time presented, which, on consideration, was sustained and 
a rehearing allowed. 

At this stage of the proceedings, the appellee, Alice A. 
Minick, suggested the death of plaintiff and appellant, ac- 
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companied by a showing that his death occurred in July, 
1898; that Minnie E. Hayden was, on the 15th day of 
August following, duly appointed administratrix of the 
estate of the deceased, and because no application had 
been made to have the action revived in the name of the 
administratrix for more than one year after her appoint- 
ment, it was moved that the appeal be stricken from the 
docket. The motion was sustained and the action stricken 
from the docket. The administratrix having died in the 
meantime, Edwin T. Peters was duly appointed adminis- 
trator de bonis non of the estate of the appellant, Kent K. 
Hayden, deceased, and appears in this action for the pur- 
pose of having it revived in his name as such administra- 
tor. The application is made by a supplemental petition 
in the nature of a bill of revivor. By the answer filed to 
the petition for revivor the issue presented is one of law 
only, and that is, whether, when more than a year has 
elapsed after the appointment of the administratrix of the 
estate of the deceased appellant, without any steps having 
been taken to have the action revived in her name, and 
after the action has been stricken from the docket on mo- 
tion of the appellee, by the proceedings now resorted to 
for that purpose, a revivor may be rightfully ordered. The 
law governing the subject, in this state at least, appears to 
be somewhat obscured by doubt and diversity of opinion. 
More or less confusion on the part of the bench and bar 
has been the natural result thereof. There is no question 
in the present case as to the cause of action existing in 
favor of the deceased being one which under the law sur- 
vives his death when the proper steps are taken to have 
the action revived in the name of the proper party as suc- 
cessor in interest. The question is not whether the cause 
of action survives, but by what method, and whether more 
than one, may the action be revived, which otherwise 
would abate by the death of the plaintiff and appellant. 
Under the title, “Revivor of Actions,” sections 456-470, 
of the Code of Civil Procedure, it is provided by section 
459 that the revivor shall be by a conditional order that 
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the action be revived in the names of the representatives 
or successor of the party who died, or whose powers ceased, 
and proceed in favor of or against them. By section 460 
the conditional order may be made on the motion of the 
adverse party or the representatives or successor of the 
party who died. Sections 461 and 462 provide for the 
manner in which notice of the conditional order shall.be 
served, unless the order is made by consent, in which case 
the action shall forthwith stand revived. In section 466 
it is declared that an order to revive an action against the 
representatives or successor of a defendant shall not be 
made without the consent of such representatives or suc- 
cessor, unless in one year from the time it could have 
been first made; and in the following section (467), with 
reference to the death of a plaintiff, it is provided that the 
order may be made forthwith, but shall not be made with- 
out the consent of the defendant after the expiration of one 
year from the time the order might have been first made; 
but where the defendant shal] also have died, or his powers 
ceased, the order of revivor on both sides may be made in 
the period limited in the last section. By section 468 it 
is provided that when it is made to appear to the court by 
affidavit that either party to an action has been dead for a 
period so long that the action can not be revived in the 
names of his representatives or successor without the con- 
sent of both parties, it shall order the action to be stricken 
from the docket. 
From the foregoing, and other sections relating to the 
‘subject, the following is fairly deducible from our statu- 
tory enactment concerning the proceedings of a summary 
character by which an action may be ordered revived in 
the nanie of the proper party in interest, where the cause 
of action survives: (1.) By the consent of all parties in 
interest an order of revivor may be entered at any time. 
(2.) By a conditional order served on the opposite party 
or parties, if no cause is shown to the contrary, the order 
of revivor may be made at any time within one year from 
the time the order might have been first made. (3.) That 
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if un action is not revived within one year from the time 
an order of revivor might have been first made, and this 
fact is made to appear by affidavit, it is made the duty of 
the court in which the action is pending to strike it from 
the docket. The provisions under consideration, no doubt, 
apply to all actions pending in this court, whether upon 
appeal or by proceedings in error, to the same extent and 
with equal force, as to actions before judgment, pending 
in the district courts of the state. If these statutory pro- 
visions for revivor were exclusive, the questions under con- 
sideration would require no further discussion, and our 
conclusion of necessity would be adverse to the application 
of the petitioner. That the summary method pointed out 
by the statute referred to is not exclusive has already been 
determined by the former adjudications of this court. 

By section 45 of the Code it is provided that in case of 
the death or other disability of a party, where the cause 
of action survives, the conrt may allow the action to con- 
tinue by or against his representative in interest. This 
section has been construed as giving the right to revive an 
action independent of the provision of the statute under 
the title of revivor heretofore referred to. In Rakes vw. 
Brown, 34 Nebr., 304, it is decided. by the fourth paragraph 
of the syllabus that: “The mode provided by title 13 of 
Civil Code, for reviving actions by conditional order of 
revivor, is not exclusive. Section 45-of the Code confers 
authority upon the court to allow the action to be prose- 
cuted by or against the representatives or successors in 
interest of a deceased party. For this purpose supple- 
mental pleadings may be filed and summons served as in 
the commencement of an action. Fox v. Abbott, 12 Nebr., 
333; Carter v. Jennings, 24 Ohio St., 182.” Says Norvat, 
J., in the opinion in that case: “True, no conditional or- 
der of revivor in the names of the heirs was made by the 
district court. But the mode provided by title 13 of 
the Civil Code, for reviving actions by conditional or- 
der, is not exclusive. Section 45 of this Code provides, 
among other things, that ‘in case of the death, or other 
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disability, of the party, the court may allow the action to 
continue by or against his representative or successor in 
interest.’ It has been held that the proper practice to re- 
vive an action under this section is by filing supplemental 
pleadings, and the service of summons, as in the com- 
mencement of an action.” Fox v. Abbott, 12 Nebr., 328, 
333 ; Carter v. Jennings, 24 Ohio St., 182. In this case no 
summons was necessary, as all the parties voluntarily ap- 
peared. 

In the opinion in Fox v. Abbott, cited above, MAXWELL, 
J., who wrote the opinion, says, ‘he chapter providing 
for:a summary revivor of actions is not exclusive. The 
court undoubtedly has power under section 45 of the Code, 
to allow the action to be prosecuted by or against the 
representatives of a deceased party, in which case supple- 
mental pleadings may be filed and summons served as in 
the commencement of an action. And this is the practice 
in Ohio under a similar statute. Carter v. Jennings, 24 
Ohio St., 182.” 

While somewhat in the nature of a 1 dictum, because the 
question for decision was the limitation as to time of reviv- 
ing a dormant judgment, it is observed by Maxwet, J., 
in Hunter v. Leahy, 18 Nebr., 80, 81, that “the mode of 
reviving actions by motion is not exclusive. A party may, 
after the expiration of a year, revive an action by bill or 
supplemental petition. Carter v. Jennings, 24 Ohio St., 
188; Fox v. Abbott, 12 Nebr., 328; Pendleton v. Fay, 3 
Pai. Ch. [N. ¥.], *204; 2 Daniels, Ch. Pr. (4th ed. ), 1509; 
Maxwell, Pl. & Pr. (3a ed.)}, 695.” 

It is insisted, however, by counsel for appellee that, con- 
ceding the summary proceedings authorized by the stat- 
ute on a conditional order are not exclusive, yet the limi- 
tation as to time must control, whatever may be the mode 
pursued to revive, and if the action is not revived by either 
method within the time limited, further proceedings are 
forever barred, and the action must stand abated. If the 
summary proceedings are to be construed as not exclusive, 
we know of no sound reason for taking the position that 
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the section therein limiting the time within which the ac- 
tion may be revived. against the consent of the opposing 
party should apply to all proceedings brought to revive 
an action. In other words, the limitation as to time therein 
mentioned could not logically be held to extend further 
than the provisions of which it forms a part. If other 
proceedings are authorized independent of the statute pro- 
viding for summary proceedings, then the time limit men- 
tioned for the summary proceedings does not govern in 
the independent action. It was not, as we construe the leg- 
islative intent, intended to operate beyond and regarding 
proceedings not within the scope and purview of the stat- 
ute in which the limitation for proceedings thereunder is 
prescribed. ; 

But there exists yet another and a stronger reason for 
holding the limitation as to time mentioned in the sum- 
mary statute is not of general application to all proceed- 
ings brought to revive an action because of the death of a 
party in interest. In the first place, it is provided un- 
equivocally that by the summary method pointed out a 
final order of revivor shall not be made without the con- 
sent of the parties after one year from the time when it 
might have been first made. Secondly, the provision is 
that after the time has elapsed in which an order of re- 
vivor may be made without the consent of all parties, the 
court shall, when it is made to appear by affidavit that such 
is the fact, strike the action from the docket. It is no- 
where provided that the action shall abate, or that no re- 
vivor shall thereafter be had. The action is only stricken 
from the docket. This is not, in our view of the law, equiv- 
alent to dismissing the case out of court, either by dismiss- 
ing the action, or the appeal, or the proceedings in error. 
The legal effect is to suspend further proceedings until 
some other steps are taken by which a final disposition 
thereof can be made. The case yet remains in the court 
in which it is pending. It has not been finally disposed of. 
It is a temporary abatement of the case, which must con- 
tinue until the proper steps are taken by which the action 
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may be revived and proceed to final judgment. It is not 
a final order abating the action. Whether such an order 
may be entered on notice to the proper parties need not 
now be decided. The action, however, is not finally dis- 
posed of by the entry of the order striking it from the 
docket. 

In Carter v. Jennings, supra, under Code provisions for 
the revivor of actions similar to our own, and from which 
ours were almost bodily taken, it is held by the supreme 
court of Ohio, first, that the chapter providing for the 
summary proceedings is not exclusive, but that the court, 
under the general provision for the revivor of actions (our 
section 45), in the exercise of a sound discretion, is author- 
ized to allow actions to be prosecuted by or against the 
representatives or successor in interest of a deceased party, 
for which purpose supplemental pleadings may be al- 
lowed, and process served, as in the commencement of an 
action; and second, that the court, in the exercise of the 
discretion by it possessed for such purpose, is governed 
by equitable principles, which require reasonable diligence 
and good faith on the part of- those invoking its action; and 
where the time has elapsed within which an action can be 
revived by a conditional order under the chapter providing 
for summary proceedings, the application for leave to con- 
tinue the suit by supplemental pleadings may be granted 
or refused, according to the nature and circumstances of 
the case. Says White, J., in writing the opinion: “The 
limiting the right of continuing an action against the rep- 
resentative of a party to the year within which a condi- 
tional order may be made, would evidently in many cases 
work great inconvenience, and sometimes defeat the ends of 
justice. In equity cases, the parties are often very numer- 
ous, many of them living remote from the place of litiga- 
tion. If the failure to revive an action against the repre- 


tativa at ot athy + 
sentatives of a necessary party within the time allowed 


for a conditional order, necessarily defeats the action, the 
consequences may be very serious to litigauts chargeable 
with no laches. That a new suit may be brought is true; 


Vou. 62] JANUARY TERM, 1901. 383 


Hayden v. Huff. 


but, in the meantime, the cause of action may have become 
barred. Besides, whatever expense may have been in- 
curred or progress made in the former suit, in the way of 
taking testimony or otherwise, goes for nothing. If a new 
action has not become barred, the representatives of a de- 
ceased party would not be benefited, while the opposite 
party would be unnecessarily embarrassed. The tendency 
of the rule would be to multiply litigation and prolong the 
final determination of the controversy. No such absolute 
limitation upon the right of reviving an action was found 
in the former practice. And before we are authorized to 
say it was intended to be introduced by the Code, we think 
the intention ought to be more clearly evinced.” 

In Black v. Hill, 29 Ohio St., 86, the case of Carter v. 
Jennings, supra, was cited, approved and followed. It 
was also therein held that the provision of the Code for 
reviving or continuing actions in favor of or against the 
successors in interest of a party, or the representatives of 
a deceased party, may be applied to proceedings in error, 
and that the court was authorized, on the application of 
the representatives of a deceased party, to allow them to 
become parties, and the proceedings in error to be carried 
on in their names, although more than a year may have in- 
tervened from the death of the original party to the time 
of the application. 

In Pavey v. Pacey, 30 Ohio St., 600, it was alsuv held that 
notwithstanding more than a year had elapsed after the 
death of the origina] party, the action might be revived by 
or against his representatives or successor in interest, fol- 
lowing the two prior decisions on the same point. 

In Reid v. Stuart, 20 W. Va., 382, it is held that an ac- 
tion in equity may be revived either by the statutory mode 
or by bill of revivor. Of the same import is Hall v. Hall, 1 
Bland’s Ch. Rep. [Md.], 130. See, also, 18 Ency. Pl. & 
Pr., 1100, and authorities cited in notes 4 and 5; dfe- 
Arthur v. Williamson, 45 Fed. Rep., 154; Pingree v. Cof- 
fin. 12 Gray [Mass.], 288; Barr v. Chapman, 11 Ohio Cir. 
Ct., 196; Russell v. Craig, 3 Bibb [sy.], 377. 
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In the case at bar, the appeal to this court was perfected 
and briefs were filed under the rules of court during the 
time the plaintiff and appellant was living. Because of 
the accumulation of business and the crowded condition 
of the docket no submission for a decision could be had 
for quite a period of time after the case was docketed. At 
the time of its submission for final decision, and when 
the opinion was filed, no action had been taken by either 
party suggesting the death of the plaintiff, although the 
event had transpired over a year prior thereto, and noth- 
ing had been done to secure a revivor in the name of his 
legal representative. After the granting of the motion for | 
a rehearing, for the first time the attention of the court 
was called to the death of the plaintiff, and the suggestion 
was accompanied by the motion to strike the case from 
the docket. ‘This order the moving party: was entitled to 
under the provisions of the section heretofore quoted. At 
the time, the administratrix of the deceased plaintiff .was 
also deceased, having died but a short time prior thereto. 
The present application is by her successor as adminis- 
trator de bonis non, and was made soon after his appoint- 
iment. Adherence to safe rules of practice, and commend- 
able diligence in the prosecution of the case, would, we 
think, have suggested the advisability of reviving the ac- 
tion within a reasonable time after the death of the plain- 
tiff arid the appointment of the administratrix of his es- 
tate. Both parties appear to have been content to let the 
action proceed in his name, notwithstanding his death. 
There could be no legal abatement of the action until the 
death was suggested in some way to make it a matter of 
record in the court in which the action was pending. All 
proceedings had and orders entered after death, but before 
suggestion thereof, would, we apprehend, relate back to 
the time prior to death of plaintiff, and become as valid 
and binding on ali parties to the record, or those entitled 
to become parties, as though -he were living. There is no 
objection offered or existing for not ordering the action 
revived, save the contention that the limitation of the stat- 
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ute bars the right of the present applicant to have the 
cause revived. We are not willing to hold that plaintiff’s 
representatives have been negligent to such a degree that 
under equitable considerations and in good conscience the 
order ought not now to be granted. Otherwise, his legal 
and equitable rights, as the duly appointed and regularly 
constituted representative of the deceased, entitled to en- 
force every right and obtain all the relief that the deceased’ 
may be found to have been entitled to, are beyond any’ 
serious question. 

By the application of the equitable principles hereto- 
fore considered to the facts and circumstances in the case 
at bar, relating to the right of revivor, we arrive at the 
conclusion that the supplemental petition for revivor is 
‘well grounded, and ought to be sustained. An order will, 
therefore, be entered, reviving the action in the name of 
the petitioner as the representative of the deceased plain- 
tiff, and directing its continuance in his name in such 
representative capacity. 

JUDGMENT ACCORDINGLY. 


Prrxixn & Brooxs ET AL., APPELLANTS, V. BURNHAM, 
HANNA, MUNGER & COMPANY BT AL., APPELLEES. 


Fitep Jucy 10,1901. No. 9,451. 


1. Judgment Confessed to Defraud Creditors, Voidable, Not Void. 
Judgment confessed for the purpose and with the intent to 
defraud creditors of the judgment debtor, the court having juris- 
diction over the parties and the subject-matter, is not abso- 
lutely void, but voidable only at the instance of the person or 
persons attempted to be defrauded, in a proper proceeding 
brought for the purpose of avoiding such judgment. 


», Execution Issued on Such Judgment Can Not Be Treated as 
a Nullity. An execution issued on such judgment for like pur- 
pose, and levied by an executive officer on the property of the 
judgment debtor, can not be treated as a mere nullity by an- 
other officer holding process against the judgment debtor issned 
out of a different court and the possession of the officer mak- 
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ing the first levy forcibly wrested from him for the purpose 
of levying thereon the process subsequently issued and held by 
such officer. : 


Property Taken Under Such Execution In Custodia Legis. A legal 
levy on personal property of a writ of execution valid on its 
face issued on a judgment voidable only and not void and taking 
possession of the property levied on by the officer serving the 
writ places the property in custodia legis. 


Test of Liability Is: Was Officer Trespasser? The test of the valid- 
ity of a levy upon personal property is whether or not the acts 
of the officers under his writ have been such as would make 
him liable as trespasser but for the protection afforded by such 
writ. Grand Island Banking Co. v. Costello, 45 Nebr., 119. 


. Constable Acquires Special Property by Levy. When a constable 


has levied on personal property under a valid process and taken 
the property in his possession he has a special property therein 
which can not be interfered with or taken away by another 
‘officer holding another process against the same debtor. 


. Judgment Described in First Paragraph, May Be Vacated. When 


property has been levied upon under an execution issued on a 
judgment confessed for the purpose of defrauding the creditors 
of the judgment debtor such levy may be vacated and held for 
naught as against the creditors thus attempted to be defrauded 
in any proper proceeding brought for that purpose. 


. Property Held Under Such Levy, Not Subject to Lawful Second 


Levy. When personal property has been legally levied upon, 
during the existence of the lien created thereby, it is not sub- 
ject to a lawful second levy by another officer under a different 
process, and when a subsequent levy by another officer is accom- 
plished by force or fraudulent means or by an unauthorized 
procedure such levy is illegal and void. 


. Officer May Make Successive Levies or May Be Garnished. When 


personal property has been lawfully seized under mesne or final 
process successive levies on the same property may be made 
thereon by the same officer; or by garnishment proceedings 
such officer may be charged as garnishee and the property 
bound from the time of the service of summons in garnishment 
on him. 


. Proceeding Binds Garnishee From Service of Notice. Proceedings 


im garnisuiuent bind the garnishee from the time of the service 
of the notice, and the property in his hands is not thereafter 
subject to levy and sale on process thereafter issued against 
the debtor during the continuance of the attachment. North- 
field Knife Co. v. Shapleigh, 24 Nebr., 635. 
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ApPEAL from the district court for Adams county. 
Heard below before Buaty, J. Reversed. 


Tibbets Bros., Morey & Ferris, for appellants. 


J.B. Cessna, Batty, Dungan & Burton, M. A. Hartigan, 
John Hartigan, Smith & Olmstead and Johu C. Stevens, 
contra. ‘ 


HOLCOMB, J. 

The present action has its origin in a controversy be- 
twéen creditors of an insolvent merchant in regard to 
their respective rights in, and priorities to, the proceeds 
of a sale of a stock of merchandise formerly owned by the 
insolvent debtor. The plaintiffs, appellants, claim prior- 
ity by virtue of proceedings taken in attachment and gar- 
nishment, and processes issued therein and served on one 
David Barlass, a constable, who, it is claimed, was in pos- 
session of the stock of merchandise under and by virtue of 
several successive levies of writs of execution issued out 
of the county court of Adams county on judgments against 
the debtor by confession which were in favor of several 
alleged creditors who are not parties to this action. The — 
defendants, appellees, lay claim to the proceeds of the 
debtor’s property by reason of several writs of attachment 
levied or attempted to be levied directly thereon by the 
sheriff of said county in whose hands they were placed, 
and who, ignoring the possession of the constable, by acts 
amounting to force and violence wrested from him the 
possession of the property the proceeds of which are in 
dispute. 

The salient features of the case as we gather them from 
the record appear as follows: One Rollins, a retail mer- 
chant, was indebted in various sunis to all the parties to 
this action save the sheriff and constable; and being in 
failing circumstances went before the county court of said 
county at about 2 o’clock in the morning, and confessed 
judgments in favor of different parties, who it is claimed, 
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were relatives of the debtor and who were represented 
by attorney, for various sums of money alleged to be due 
and owing such parties aggregating in amount between 
sixteen and seventeen thousand dollars. Immediately af- 
ter the confession of the several judgments and the entry 
thereof executions were issued thereon and delivered to the 
said David Barlass, constable, for service. In the execu- 
tion of these several writs the constable went to the build- 
ing containing the stock of goods of the judgment debtor 
and served the same by taking possession of the property, 
declaring that by virtue of the executions which he held 
and for their satisfaction he levied on all the property in 
the building; after fastening the doors and windows, put- 
ting a locked padlock on the front door, and posting a 
notice to the effect that the store was closed on executions 
levied on the property therein, he temporarily departed 
from the building. While the constable was thus absent, 
the sheriff of the county, in whose hands there had been 
placed several writs of attachment issued at the instance 
of the appellees, who are creditors of the judgment debtor 
or some of them, knowing of the possession taken by the 
constable, his levy of the writs of execution, and that he 
claimed the property by virtue of the levies he had made 
thereon and the actual possession taken thereunder, en- 
tered the building and in form levied on the stock of goods 
under the writs of attachment he then held, in utter dis- 
regard of the rights and claims and possession of the con- 
stable under his several executions theretofore levied. It 
appears that some one, whether the sheriff or some person 
for him, is not disclosed by the record, had broken open 
the rear door of the building and by this means the sheriff 
gained an entrance to the building. When the constable 
sought to regain possession, he was barred from entrance 
into the building until finally, after gaining admission by 
strategy, he was forcibly ejected therefrom and by superior 
force denied any further control or possession of the prop- 
erty on which he had levied the executions placed in his 
hands for service. Immediately following the levy by the 
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sheriff of the attachment writs in the manner stated, the 
appellants, as creditors also of the judgment debtor, insti- 
tuted attachment and garnishment proceedings for the re- 
covery of the debts due them and garnisheed the constable 
as having in his possession property and goods of the 
debtor subject to attachment which could not otherwise 
be reached. Later on the judgments rendered against Rol- 
lins by confession were satisfied of record and the con- 
stable directed to return the executions issued thereon, 
which was accordingly done, with a return indorsed 
thereon showing what had been done in pursuance thereof, 
and that the constable, while the levy was in force, had 
been garnisheed by other creditors of the judgment debtor 
as having property in his possession belonging to such 
debtor. The constable also answered in the garnishment 
proceedings, disclosing in his answers the facts as to his 
levy on the property of the debtor under the executions 
he then held, and the subsequent transactions with refer- 
ence to the property being wrested from his possession by 
the sheriff. 

In the petition filed in this cause it is alleged: “That 
during the night between said December 28, 1896, and the 
following day, said Harry B. Rollins, for the purpose and 
with the intent of hindering and delaying his said cred- 
itors, confessed judgments before the county judge of said 
county and procured executions to issue thereon forth- 
with.” This allegation is, by the different answers filed, ad- 
mitted to be true. Because it stands admitted under the 
pleadings by all the parties to this action that the judg- 
ments on which the executions were issued, and by the con- 
stable levied on the judgment debtor’s property, were con- 
fessed for the purpose and with the intent of hindering and 
delaying the creditors of the judgment debtor, it is con- 
tended by those claiming under the levies of the attachment 
writs made by the sheriff that the judgments and execu- 
tions issued thereon are mere nullities and wholly void and 
no rights of any kind were or could be acquired thereunder 
or thereby, while the other creditors who garnisheed the 
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constable while in the constructive possession of the prop- 
erty by virtue of the executions levied thereon insist that 
the judgments and the executions were valid and binding 
and the possession of the constable lawful until the time 
the judgments were satisfied and the execution withdrawn, 
or until it was judicially determined that the judgments 
were fraudulent and void as against the creditors of the 
judgment debtor; that the judgments were at most void- 
able only, and not void. 

A. correct decision of the case therefore hinges on the 
legal status of the property in the possession of the con- 
stable under the executions he held, issued on the judg- 
ments, which we may, for the purpose of this case, assume 
to have been fraudulently confessed for the purpose of de- 
frauding the other creditors of the judgment debtor. Tt 
is not suggested nor is there anything to warrant the in- 
ference that either the county judge entering the judg- 
ments by confession or the constable in whose hands the 
executions were placed for levy and satisfaction of the 
judgments, acted other than in good faith and in an honest 
discharge of official duty. If the judgments were fraud- 
ulent, the officers connected with their rendition and en- 
forcement are free from any taint of the fraud thus sought 
to be perpetrated. All parties to this action then acting 
on the assumption that the judgments by confession were 
procured for the purpose of defrauding the good-faith 
creditors of the debtor, what are the rights of the consta- 
ble in possession of the property under the writs of execu- 
tion placed in his hands for service and the other good- 
faith creditors who sought to charge the constable as 
garnishee so holding the property by a constructive, if not 
actual, possession before the judgments by confession were 
satisfied of record and the executions recalled? Or stating 
the preposition in another way, can the sheriff make a 
valid levy under the attachment writs placed in his hands 
for execution on the same property which the constable 
had levied on, in disregard of the levy and possession of 
thé constable under the executions issued on the judgments 
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thus fraudulently confessed? Counsel for the appellees 
take the affirmative of the last proposition and say in their 
brief: “Property levied upon and taken into possession 
on judgments fraudulently confessed and executions issued 
to hinder and delay creditors is not in custodia legis, but is 
subject to another process issued from another court.” 
Counsel for appellants vigorously combat the proposition 
thus contended for. Let us briefly examine the question. 
The judgments were not void. They were only voidable. 
The court had jurisdiction over the parties and over the 
subject-matter. The judgments on their faces were in all 
respects regular and valid and the court was possessed 
of power to render them. The parties were before it an1 
it had jurisdiction of their persons. The judgments were 
binding on the parties and all the world, save perhaps the 
creditors of the judgment debtor, who could assail them as 
being fraudulent and void in so far as by them the prop- 
erty of the debtor was sought to be taken in fraud of their 
rights. The judgments were not nullities; they were not 
absolutely and altogether void. They were enforceable 
except in so far as they conflicted with the rights of the 
creditors, and as to them they were voidable, and together 
with any lien on property attempted to be created by an 
execution issued thereon could be set aside in any proper 
proceedings and subordinated to the rights of creditors 
thereby attempted to be defrauded. Says Mr. Freeman in 
his excellent work on Judgments (4th ed., sec. 116, vol. 1), 
in speaking of void judgments; that they must be so from 
one or more of the following causes: “1. Want of juris- 
diction over the subject-matter; 2. Want of jurisdiction 
over the parties to the action, or some of them; or 3. Want 
of power to grant the relief contained in the judgment.” 
And in Black on Judgments, sec. 170, speaking on the same 
subjects, it is stated: “Now a void judgment is in reality 
no judgment at all. Itisa mere nullity. It is attended by 
none of the consequences of a valid adjudication, nor is 
it entitled to the respect accorded to one. It can neither 
affect, impair, nor create rights. * * * On the other 
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hand, a voidable Judgment is one which, though not a mere 
nullity, is liable to be made void when a person who has 
a right to proceed in the matter takes the proper steps to. 
have its invalidity declared. It always contains some de- 
fect which may become fatal. It carries within it the 
means of its own overthrow. But unless and until it is 
duly annulled, it is attended with all the ordinary conse- 
quences of a legal judgment. he party against whom it 
is given may escape its effect as a bar or an obligation, but 
only by a proper application to have it vacated or reversed. 
Until that is done, it will be efficacious as a claim, an 
estoppel, or a source of title. If no proceedings are ever 
taken against it, it will continue throughout its life to all 
intents a valid sentence.” 

Whether the judgment entered by confession and the 
levy of execution issued thereon were in fact fraudulent 
and void as to creditors was a question of fact to be de- 
termined in a proper proceeding at the instance of those 
having an interest in the matter upon judicial inquiry and 
- investigation, and before that fact is determined, or ‘before 
the executions are recalled and the levies abandoned, can 
it be said that an executive officer of another court, hold- 
ing process mesne or final, may by his fiat declare the judg- 
ment void and a nullity, the executions of no force or 
vitality and forcibly wrest the property taken under such 
execution from another officer who, acting in the legitimate 
sphere of his duties, possesses such powers and rights of 
equal degree? It would seem to us not; that such action, 
instead of being calculated to advance the due and orderly 
administration of justice, would briny about conflict of 
authority, insecurity, strife and contention and “confus- 
ion worse confounded.” The executions under which the 
constable held the property were regular and valid, and in 
all respects duly levied and free from imperfection, except 
that the Hen created thereby might be subordinated and 
annulled as to the creditors of the judgment debtor be- 
cause confessedly fraudulent as to such creditors. The 
sufficiency of the levy is not questioned and as made comes 
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entirely within the rule announced by this court in Gren 
Island Banking Co. v. Costello, 45 Nebr., 119 and Boslow 
vu. Shenberger, 52 Nebr., 164. In fact counsel rely princi- 
pally, if not exclusively, on the proposition announced by 
them and heretofore quoted in support of the right of the 
attacliment creditors to levy on the property, treating the 
constable’s possession as that of the debtor and ‘the writs 
of execution as nullities and without any force or effect 
whatever: It is to be borne in mind that the present con- 
troversy is not one between bona-fide creditors on the 
one part and those claiming under judgments fraudulently 
confessed for the purpose of hindering and defrauding the 
vood-faith creditors. It will not. be seriously contended 
that a judgment creditor of such a judgment who partici- 
pates in the fraud can not by means of an execution ac- 
quire a lien on property or a special interest.therein as 
against the good-faith creditors of the judgment debtor, 
who, in any proper proceeding brought for the purpose of 
testing the rights of the respective parties, proves the facts 
from which the fraudulent intent and purpose may be in- 
ferred. ; 

The contest here is between bona-fide creditors, each 
contending for a superior right to the proceeds of the 
debtor’s property by virtue of steps of a different char- 
acter taken by them respectively to establish such right. 
While we are cited to a number of authorities by counsel 
for appellees which, it is claimed, sustain the proposition 
contended for by them, in none, so far as our examination 
has extended, has it been held that property seized by an 
officer under an execution valid on its face, issued on a 
judgment voidable only, is subject to seizure by another 
officer on a process issued out of a ditferent court in entire 
disregard of the right and custody of the officer holding 
the first writ; nor do the authorities hold that such prop- 
erty is not in custodia legis when taken under a writ ona 
‘judgment voidable only or confessed for the purpose of 
defrauding other creditors. In most of the authorities 
thus cited the controversy was between parties who 
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claimed through successive levies by the same officer as 
to priority or between those securing a first levy which 
was challenged and others: who had intervened for the 
purpose of challenging the levy so made. To the general 
proposition that a levy made for the purpose of satisfying 
a judgment confessed for the purpose and with the intent 
to defraud creditors may be vacated and held for naught 
by those sought to be defrauded we are all agreed. In the 
case at bar appellants sought to have the principle applied 
and the levies first made by the constable held for naught 
as to them, by garnisheeing the constable and thereby ob- 
taining a lien on the property in his possession and chal- 
lenging the right of the judgment creditors to a superior 
lien because of the alleged fraud in the procurement of 
such judgments and the executions issued thereon, while 
the appellees, through the sheriff, by force and violence 
wrested the property from the possession of the constable, 
treating the writs under which he held as utterly void. Be- 
cause the levy of executions thus made may in a proper ac- 
tion be attacked and defeated, it does not necessarily or 
logically follow that the execution writs in the hands of the 
constable may be treated as a nullity and his possession 
that of a trespasser. Had the writs been void or the levy 
inade illegal, an entirely different question would be pre- 
sented. A void judgment or illegal levy would afford the 
officer no protection whatever, nor would the property be 
in custodia legis. The possession of the constable, however, 
was lawful. The execution writs were regular and valid 
on their face, and the levy was made as required by law. 
The judgments were rendered by a court of competent 
jurisdiction having the power and authority to act, both 
with respect to the person and the subject-matter of the 
action. We know of no principle of law that would permit 
an executive officer having another writ for service, on the 
advice of counsel or otherwise, to declare the possession of 
the officer making the first levy wrongful and the judg- 
ments and executions under which he acted mere nullities 
and his acts thereunder those of a trespasser, and to forci- 
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bly seize the propevty, relying upon future investigatZon to 
justify his action, upon the assumption that the judgments 
and executions could be proven to have been confessed and 
sought to be enforced for the purpose of defrauding other 
creditors of their lawful demands. Until successfully 
challenged by some suitable proceedings, the judgments 
and the executions issued thereon were valid and enforce- 
able. They could not be set aside and disregarded by the 
mere ipse dixit of the officer holding the second writ. He 
could not take the law into his own hand, declare the wvits 
void and forcibly dispossess the officer in whose possession 
he found the property. Such acts are not only wrongful, 
but lawless in the extreme, and well calculated to breed 
strife, conflict of authority, and possibly  conse- 
quences much more serious in their character. In 
[Isley v. Nichols, 29 Mass., 269, 275, a case in principle 
analogous to the present one, it is said in the opin- 
ion: “These cases therefore seem to establish the 
general principle, that a valid and lawful act can not 
be accomplished by any unlawful means; and whenever 
such unlawful means are resorted to, the law will interpose 
and afford some suitable remedy, according to the nature 
of the case, to restore the party injured by these unlawful 
means, to his rights.” Shaw, C. J., who wrote the opinion, 
enters into an exhaustive and interesting discussion of the 
effect and result of levying an attachment writ by means 
of acts which are wrongful and unlawful and reaches the 
conclusion that a levy accomplished by such methods is 
invalid. We are cited to authorities which hold that the ~ 
lien arising by the levy of an attachment writ when ob- 

tained on false grounds will be postponed to the lien of 

subsequent attachments on the same property by other 

creditors in good faith (Kollette v. Seibel, 26 8. W. Rep. 

[Tex.], 863; Bateman v. Ramsey, 12 8S. W. Rep. [Tex.], 

235), and that other creditors may set aside an execution 

issued on a fraudulent judgment. Corning v. Dreyfus, 

20 Fed. Rep., 426; Walton v. First Nat. Bank, 22 Pace. 

Rep. [Colo.], 440; Setbert v. Switzer, 35 Ohio St., 661; 
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Patterson v. Stephenson, 77 Mo., 829. Our views fully coin- 
cide with the authorities cited, but we think counsel has 
inadvertently overlooked the proper practice by which such 
questions shall be determined. Can it be done outside of 
the courts and without judicial inquiry as to the facts on 
which the lien challenged as fraudulent is based? [It is, 
we think, in this particular regard that the proper remedy 
of the attaching creditors who rely on the sheriff’s wrong- 
ful acts and unlawful seizure have been miscon- 
ceived. Authorities in abundance are cited to the 
proposition that a judgment may be attacked col- 
‘laterally for fraud, and that executions issued on such 
judgments are tainted with the original fraud. While 
unveservedly acceding to the propositon thus _ad- 
vanced they do not, we think, with all due deference to 
the learned counsel, control in the disposition of the case 
at bar. If the property was in custodia legis at the time 
the sheriff wrested it from the possession of the constable, 
as we think it undoubtedly was, then the validity of the 
lien by virtue of the executions the constable held and the 
special property he had therein must be determined by 
some recognized principle in the enforcement and appli- 
cation of which it will be unnecessary to resort to force, 
but rather an orderly and lawful procedure by which the 
rights and interest of all will be fully protected and sub- 
served. The constable being in the lawful possession of 
the property under valid writs of execution on judgments 
then in full force, it becomes pertinent to inquire respect- 
ing the method of effectnating other liens upon the same 
property to satisfy other lawful demands, and in what 
manner can a successful attack be made on the validity 
of the levies made on the property because of the fraud- 
ulent intent and purposes entering into and becoming a 
part of the judgments by confession and the executions 
issued thereon. The constable acting within the scope of 
his authority and under a valid process is as much an 
officer of the court out of which the process is issued and 
brings the property into possession lawfully and in the 
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law’s custody as effectually and to the same extent as 
though the acts were performed by a sheriff of a state court 
or a marshal of one of the federal courts. There is no dif- 
ferent principle to be applied to the possession of one than 
the other, and to the lawful possession of either there must 
be given equal consideration and protection from the 
courts in matters of controversy growing out of conflict- 
ing claims to the same property. The lawful possession 
of one can not rightfully bé invaded and set at naught by 
the other because of the assumption of arbitrary power 
todo so. The possession in each instance first taken under 
a valid process binds the property from the time of iaking 
and brings it in custodia legis, to be respected alike by all 
other officers and courts. Code of Civil Procedure, sec. 
477; Stationery & Paper Co v. Case, 26 Kan., 299; MeKin- 
ney Uv. Purcell, 28 Kan., 446; Gilman vo. Williams, T Wis., 
287. The property having been levied upon under a 
valid process by one officer and reduced to possession, he 
has a special property therein which can not be interfered 
with or taken away by another officer holding another 
process against the same debtor. 1 Freeman, Executions 
[3d ed.], sec. 185; Murfree, Sheriffs, sec. 269; Tejft v. 
Stenberg, 40 Fed. Rep., 2; Covell v. Heyman, 111 U. &., 
176; Hagan v. Lucas, 10 Pet. [U. S.], *400; Stationery & 
Paper Co. v. Case, supra, 

In Gumbel v. Pitkin, 124 U. S., 181, cited by counsel for 
appellees, although a United States marshal had levied 
upon property under an attachment writ from a circuit 
court of the United States issued and levied on Sunday, 
and for that reason admittedly invalid, it is held that the 
* property in possession of the marshal under his attach- 
ment writ was in custodia legis and could not be taken or 
levied on by a sheriff under process out of the state court, 
but that the creditor represented by the sheriff must in- 
tervene in the action pending in the federal court and there 
have his right to the property determined and the priority 
of liens ascertained as between himself and the marshal 
holding under an illegal levy. Says Mr. Justice Mathews, 
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who delivered the opinion of the court (p. 144): “In the 
subsequent case of Covell v. Heyman, 111 U.S., 176, it was 
decided that the principle that whenever property has been 
seized by an officer of the court, by virtue of its process, 
the property is to be considered as in the custody of the 
court and under its control for the time being, applies both 
to a taking by a writ of attachment under a mesne process 
and to a taking under a writ of execution. It was there 
also decided that‘property thus levied on by attachment or 
taken in execution is brought by the writ within the scope 
of the jurisdiction of the court whose process it is, and as 
long as it remans in the possession of the officer it is in 
the custody of the law. It is the bare fact of that posses- 
sion under claim and color of that authority, without re- 
spect to the ultimate right to be asserted otherwise and 
elsewhere, as already sufficiently explained, that furnishes 
to the officer complete immunity from the process of every 
other jurisdiction that attempts to dispossess him.’ ” 
While the property in the case at bar was in the posses- 
sion of the constable under the levies he had made thereon, 
it was incapable of a legal and valid levy by another officer 
under a process, mesne or final,issued out of another court. 
Possession of personal property is essential and necessary 
to a valid levy, and two officers can not at the same time 
hold possession of the same property under two different 
writs issued out of different courts of co-ordinate juris- 
diction. One of the levies so attempted to be made must, 
in the light of the essential requirements of a valid levy, be 
held and deemed to be illegal and unavailing. Says 
Brewer, J., in Stationery & Paper Co. v. Case, supra, p. 
304: “It matters not whether the officer in possession be - 
a constable, a sheriff, or a receiver—it is still in custodia 
‘legis. It is true the remedies may be different, whether 
the possession be that of a constable or a receiver, but 
still the ultimate fact is the same, that the possession is the 
possession of the law. Such possession when once estib- 
lished is absolute and exclusive; it cannot be interfered 
with, it cannot be divided. When a sheriff has levied, a 
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marshal cannot touch, and vice versa; when a sheriff has 
levied, a constable can not touch, and vice versa; when a 
constable has levied, no other constable can touch. The 
levy made must in some way be carried out to completion, 
whether by sale of the property or by payment of the judg- 
ment before any other legal process can attach, because if 
the first levy implies absolute and exclusive possession, 
there is nothing for the second levy to touch.” The prop- 
erty, whenever levied upon during the existence of the lien 
created thereby, not being subject to a Jawful second levy 
by another officer under a different process, it logically 
follows that a subsequent levy accomplished by force or 
fraudulent means and by an unauthorized procedure is il- 
legal and void. Drake, Attachment [Tth ed.], sec. 193; 
Ilsley v. Nichols, 29 Mass., 269, 275; Lewis v. Dillard, 76 
"ed. Rep., 688; 1 Am. & Eng. Ency. Law, p. 927, and cases 
cited in note 5. 

Adherence to the doctrine that but one officer can have 
the lawful custody of property levied upon under a process 
placed in his hands for service in nowise militates against 
the legal or equitable rights and interests of other persons 
for the satisfaction of demands against the same debtor. 
The law furnishes a speedy, adequate and effective means 
for the subjection of the property thus levied upon to all 
lawful demands, in so far as it is capable of satisfying such 
demands according to the priority of the liens acquired 
thereon. Nor is a party prohibited from challenging andl 
attacking the validity of all prior levies upon any ground 
which may be found sufficient to vitiate the levy or subor- 
dinate the lien to others prior in right even though subse- 
quent in time. The property having been lawfully seized 
and brought within the law’s custody, successive levies 
may be made by the officer having the possession of such 
property, and the property may also be constructively at- 
tached and a valid lien acquired thereon by suitable pro- 
ceedings, in which the officer in possession may be gar- 
nisheed, as was done in the case at bar by appellants, as 
having in his possession goods and chattels of the debtor 
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subject to attachment. In such case, the attaching cred- 
itor acquires a lien thereon, and an interest therein to the 
same extent and of like effect as though the property had 
been directly attached in the first instance, subject of 
course to all prior valid levies existing thereon at the time 
of serving on the officer summons in garnishment. In 
Northfield Knife Co. v. Shapleigh, 24 Nebr., 635, it is held: 
“Proceedings in garnishment bind the garnishee from the 
time of the service of the notice, and the property in his 
hands is not thereafter subject to levy and sale on pro- 
cess thereafter issued against the debtor during the con- 
tinuance of the attachment.” Says MAXWELL, J., in the 
opinion (p. 638): “The goods and the party garnisheed 
being both within the jurisdiction of the court, it will exer- 
cise such jurisdiction over them as the necessities of the 
case may require. We are aware that in Bigelow v. An- 
dress, 31 Ll., 322, it was held that garnishment imposed 
no lien upon. the goods in the garnishee’s hands and did 
not put them in custodia legis. If this was the rule, pro- 
ceedings by garnishment would be an expensive farce, 
which would give the attaching creditor no rights under 
the attachment. Neither can the right be restricted to the 
personal liability of the garnishee, as he might be insolvent 
or unable to pay the value of the property. We hold, there- 
fore, that garnishment is an attachment of the goods in the 
hands of the garnishee, and that such goods are not subject 
to levy and sale upon process thereafter levied, durin. 
continuance of said attachment.” See, also, Piteyerald 
v. Fitegerald & Mallory Construction Co., 44 Nebr., 463, 
496; Grand Island Banking Co. v. Costello, 45 Nebr., 119; 
Drake, Attachment [7th ed.], sec. 263; Bates v. Days, 17 
Ted. Rep., 167, 168; Locke v. Butler, 19 Ohio St., 587; 
Bailey v. Childs, 46 Ohio St., 557. In the case last cited, 
it was decided by the supreme court of Ohio “that the 
property in the custody of the sheriff was not subject to 
levy and seizure by the constable. While different attach- 
ments of the same property may be made by the same 
officer (Revised Statutes, sec. 5535), personal property 
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held under attachment by one officer can not be levied 
upon under a writ in the hands of another officer. In 
order to attach the property in the hands of the sheriff, 
he should have been proceeded against as a garnishee. 
Locke v. Butler, 19 Ohio St., 587. His assent to the so- 
called levy did not change the rule.” 
Applying the principles deducible from what has hereto- 
fore been said to the facts in the case at bar, our conclu- 
sions are: (1.) The judgments by confession and the exe- 
cutions issued thereon under which the constable levied 
on the property, the proceeds of which are in controversy, 
were not absolutely void, and to be treated as nullities but 
voidable only at the instance of a bona-fide creditor in a 
proper proceeding who was being defrauded of his rights 
by such confessions of judgment and the levy of executions 
issued thereon on the property of the judgment debtor. 
(2.) That at the time of the forcible seizure of the prop- 
erty by the sheriff, the constable was in the lawful posses- 
sion thereof under writs of execution valid and binding 
on their face and the property was in custodia legis. (3.) 
That the act of the sheriff in forcibly seizing the property 
was unlawful and unauthorized and rendered the levy at- 
tempted to be made thereby illegal and void as against 
the rights of the constable and those he represented and 
was ineffectual to deprive him of his special interest in 
the property by reason of his levy thereon and the liens 
acquired by the subsequent constructive attachment of the 
property by garnishment process served on him while law- 
fully entitled to the possession of such property. (4.) 
That the property, having been levied upon by the consta- 
ble under the executions in his hands and the possession 
thereof taken by him, was not subject to a further levy by 
the sheriff under writs of attachment issued from another 
court, while the first levy continued in force and before 
the judgments were satisfied and the execution recalled. 
(5.) That the property levied on by the constable and in 
hig possession could only be reached by other creditors by 
virtne of subsequent levies of mesne or final process made 
30 
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by the same officer, or by attachment of the property by 
garnishment process served on the constable having in his 
possession property of the debtor subject to attachment. 
‘(6.) That as between those claiming under and through 
the sheriff by virtue of the levies attempted to be made 
by him under writs of attachment in the manner stated, 
and those claiming through garnishment proceedings 
against the constable as having the lawful possession of 
the property, the latter, by the process of garnishment, 
acquired liens on the property seized by the constable 
superior to the former and are entitled to precedence in 
the distribution of the proceeds of the sale of such prop- 
erty. 

While some other questions are presented in briefs of 
counsel they are included in, and necessarily disposed of 
by, what has already been said and will not further be con- 
sidered. 

We are therefore of the opinion that the judgment must 
be reversed and the cause remanded for further proceed- 
ings in harmony with the views herein expressed, which is 
accordingly done. 

REVERSED AND REMANDED. 


JOHN W. ARGABRIGHT V. STATH OF NEBRASKA. 
FILep Juny 10,1901. No. 11,340. 


1. Action on Application for Change of Venue Discretionary. An 
application for a change of venue in a criminal prosecution is 
addressed to the sound discretion of the trial court .and its 
ruling thereon will not be disturbed when no abuse of discretion 
is disclosed. Welsh v. State, 60 Nebr., 101. 


2. Overruling Application Not Error Where It Is Not Shown that 
Defendant Can Not Have Fair Trial in Original Venue. It is 
not error to overrule an application for a change of venue in 
a criminal trial when from all the evidence introduced in sup- 
port and in resistance of the application, there is not shown to 
exist any reasonable ground for the belief that the defendant 
can not have a fair and impartial trial in the county from which 
a change of venue is applied for. . 
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3. Law of the Case. Where, in a criminal prosecution, instructions 
given the jury are assigned as error and on appeal such instruc- 
tions held properly given, and on a subsequent trial the same 
instructions are given and again assigned as error, the decision 
of the question on the first appeal will be held to be the law 
of the case and followed in reviewing the case on the appeal 
last, taken. 


4. Not Error to Refuse Cumulative Instructions. It is not error to 
refuse to give an instruction stating a proposition of law which 
is substantially covered and included in an instruction already 
given. 2 

5. Misconduct of Counsel. Misconduct of counsel for the state in the 
argument of the case, in order to work prejudicial error, must 
have been in disregard of the rules of legitimate argument of 
the evidence, and sufficient to unduly influence the jury and 
prejudice the rights of the defendant. 


6. Where Counsel Argues Dehors the Record, Misconduct May Be 
Cured by Court’s Instructions. Where counsel for the state re- 
ferred in an argument to the jury to facts not in evidence, and 
upon objection that the statements were unwarranted by the 

‘ evidence the district court instructed the jury to disregard 
such statements, there was left no ground for complaint, for 
the reason that the court, when appealed to, granted all relief 
prayed for. Hoover v. Staie, 48 Nebr., 184. 


7. Alleged Misconduct Insufficient. Alleged misconduct of assist- 
ant counsel for the state examined, and /eld insufficient to have 
improperly influenced the jury or prejudiced the rights of the 
defendant. 


8. Question Not Prejudicial When Objection Is Sustained. Record 
examined, and held no prejudicial error was committed by coun- 
sel for state asking questions of witness claimed to have been 
pregnant with assumptions and insinuations, the objections in- 
terposed to such questions having been sustained by the trial 
court. 


9. Refusal to Call Impeached Witness Not Suppression of Evidence. 
The refusal of the state to call certain witnesses, on a second 
trial, whose testimony on a former trial had been impeached, 
there being many other trustworthy witnesses by which the 
same facts could be proven, held not a suppression of evidence 
nor prejudicial to the rights of the defendant. 


10. Law of the Case. The defendant on a former trial was found 
guilty of murder in the first degree, and on error to this court 
the evidence was examined and found sufficient to support the 
verdict. A subsequent trial resulted in a like verdict, and on 
error it is again urged that the evidence is insufficient to sup- 
port the verdict. The evidence in the last trial being substan- 
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tially the same and fully as strong and convincing on the part 
of the state as in the former, held that the decision first had 
on the sufficiency of the evidence has properly become the law 
of the case decisive of the question and to be followed in the 
subsequent review of the case. 


11, As an Original Question, the Verdict Sustains the Evidence. Held 
further, as an original and undecided question from an examina- 
tion of the record, that the evidence is sufficient to support the 
verdict of guilty of murder in the first degree as found by the 
jury. 


12. Verdict Not Result of Passion and Prejudice. Held, also, from an 
examination of the record, that the verdict is not the result of 
passion and prejudice on the part of the jury. 


Error from the district court for Nemaha county. 
Tried below before Lrerron, J. Affirmed. 


William H. Kelligar and Francis Martin, for plaintiff 
in error: 


The defendant was prosecuted in the district court of 
Nemaha county under an indictment for murder in the 
first degree, for the killing of one William Smelser on the 
night of February 9, 1894. At the time of the tragedy the 
defendant was a resident of South Omaha, where he had 
resided about three years, and at the date named was one 
of the police force of that city. The defendant's wife, 
Rose Smelser Argabright, was the daughter of the de- 
ceased. By this union there were two children, one about 
two and one-half years old at the time of the tragedy, and 
the other aninfant. Until within about four months of the 
date of the tragedy, the defendant’s family resided with 
him at South Omaha; but at said date were living at thie 
home of the deceased. It appears of record that there had 
been some trouble between the defendant and his wife. The 
cause is not disclosed and is immaterial. The difficulty 
ending in the tragedy, occurred in an ordinary country 
schoolhouse. The building was thirty-six feet long by 
twenty-four feet wide, and was supplied with thirty-three 
idlesks, a stove, and a platform eight feet wide and’ twenty 
feet long. At the time of the shooting there were some 
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forty to sixty people in the schoolhouse, congregated in 
the rear part. On the 8th day of February, 1894, the de- 
fendant left South Omaha, came by rail to Howe, Nemaha 
county, and from thence went to his father’s place for 
the purpose of seeing his children, who were then at Mr. 
Smelser’s home in the same neighborhood. He had made 
a prior visit to the same place, for the same purpose, on 
November 28, 1893. At the former visit, with considerable 
difficulty, he had seen his baby only. He had not seen 
his little boy since he was first taken from him, more than 
three months before. The first time he came to the county 
to visit his children, he met the defendant, on the road 
from Howe, and requested to see them. The request was 
denied, with a command to keep off the premises of de- 
ceased. On the occasion of the second visit he again met 
the deceased, who refused to speak to him. Both the de- 
fendant and his father failed in an attempt to arrange a 
meeting between the father and his children at the home 
of Mrs. Copeland, a daughter of the deceased, who resided. 
across the road from her father. The deceased refused to. 
permit the meeting. On the night of February 9th, an en- 
tertainment was given at the Champion schoolhouse. The 
defendant attended it. After it was over he saw Mrs. 
Smelser with his sleeping boy in her arms; and. as she 
started to leave the room he stepped forward, and re- 
quested her to let him see the boy. When he did this the 
deceased assaulted him; and a fight took place, which cul- 
minated in the death of William Smelser. The defendant 
claims that he acted in self-defense. 

The defendant was entitled to a change of venue. 4 
Ency. Pl. & Pr., 398; Muscoe v. Commonwealth, 87 Va., 
460, 462. 

The minds of the jury were not purged of the gangrene 
of the statements and reprehensible arguments by the 
court’s instructions. People v. Ah Len, 92 Cal., 283, 284; 
Martin v. State, 63 Miss., 505; State v. Towler, 13 R. L., 
661, 666. 

There is no evidence that the killing was premeditated. 
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The purchase of the Colt’s revolver was necessary to the 
performance of his duties as night policeman. The mack- 
intosh was a necessity in cold weather. No statement 
made by the defendant prior to the shooting has been 
shown to have referred to any contemplated killing of the 
deceased. 


Constantine J. Smyth, Attorney General, and Willis D. 
Oldham, Deputy, for the state. 


HOLCOMB, J. 


The plaintiff in error was the defendant in a criminai 
prosecution had in the district court of Nemaha county, 
in which he was charged with murder in the first degree 
for the killing of one Willian Smelser in said county on 
the night of Febrnary 9, 1894. The prosecution resulted 
in a conviction of guilty of murder in the first degree, the 
jury fixing the punishment at imprisonment in the state 
penitentiary for life. Prior to the trial we are now asked 
to review, the defendant has been twice before tried, the 
first trial resulting in a verdict of manslaughter and the 
second of murder in the first degree. By proceeding in 
error to obtain a review and reversal of the judgments 
rendered on the verdicts thus returned the defendant has 
in each instance been successful, and the judgments so ren- 
dered were reversed by this court and new trials awarded. 
The opinions resulting in such reversals and the reasons 
therefor are found in Argabright v. State, 49 Nebr., 760, 
and under the same title on the second appeal in 56 Nebr., 
363. After the case was reversed and remanded the second 
time the defendant applied to the trial court for a change 
of venue on the grounds that a fair and impartial trial 
could not be had, and a fair, impartial and unprejudiced 
jury could not be obtained, in said county. The specific 
grounds for the application were, in substance, that by rea- 
son of the defendant’s conviction in the two former trials 
great notoriety and wide publicity had been given the 
transaction surrounding the homicide, and that a general 
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sentiment was prevalent that the defendant was guilty as 
charged, which would prevent a calm and dispassionate 
inquiry into the merits of the case. It is also claimed that 
a strong prejudice existed against the defendant because 
of the cost of the prosecution of the defendant, which per- 
meated the whole county and tended to influence the action 
of a jury, to the defendant’s prejudice. The application 
for a change of venue was resisted by the state, and upon 
a hearing, in which there were filed numerous affidavits in 
support of the application and in resistance thereof, the 
trial court overruled the motion, to which the defendant 
excepted, and now assigns error on the ruling. The de- 
fendant filed his own affidavit In support of his motion, in 
which, with some particularity as to causes set forth in the 
motion, and also of alleged false reports of his conduct 
while imprisoned, placing him in the light of being unruly 
and recalcitrant, he sought to sustain the contention that 
there existed a deep-seated prejudice against him, extend- 
ing to all parts of the county, which would prevent a fair 
and impartial hearing of the charge pending against him. 
Some eight or ten other affidavits of a general nature sus- 
taining the grounds stated in the application were also 
filed. In opposition there were presented some sixty affi- 
davits of citizens from all parts of the county, the sub- 
stance of which was that no undue excitement or interest 
had been created by reason of the former trials; that no 
prejudice existed against the defendant and no feeling 
manifested because of the expense entailed on the county 
arising from the prosecution of the defendant. In many 
of the affidavits it was stated that in many of the localities 
but little was known of the supposed facts surrounding 
the homicide, and no unusual interest manifested at any 
time. In all the affidavits it was stated that a fair and 
impartial jury could be, secured to try the case; other affi- 
davits denying specifically some of the statements in sup- 
port of the motion were also introduced. The record does 
not show any abuse of discretion in the ruling complained 
of. From all the evidence presented in support of the mo- 
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tion it seems reasonably clear that there existed no reason- 
able grounds for the belief that the defendant could not 
have a trial by a jury free from prejudice and fair and 
impartial in all respects. The showing we regard as in- 
sufficient to establish error in the court’s ruling denying 
the motion. In Welsh v. State, 60 Nebr., 101, it is held 
that “An application for change of venue or a continuance 
is addressed to the sound discretion of the court, and its 
ruling thereon will not be disturbed where no abuse of 
discretion is disclosed.” Applying the rule to the case at 
bar the defendant’s contention must be held not well 
founded. 

Instructions 4 and 5, given the jury, are excepted to and 
the giving thereof assigned as error. These instructions 
are almost identical with instructions numbers 4 and 13 
given on the second trial and held on review of the case tv 
have been properly given. Argabright v. State, 56 Nebr., 
363, 366. The decision there made has become the 
law of the case and will be adhered to on this, a subsequent 
appeal involving the identical question there passed upon. 
While there was a‘slight modification in one of the instruc- 
tions as compared with the one first given and approved 
by this court, the change was altogether favorable to the 
defendant and conformed more nearly to his contention 
as to the evidence bearing upon his actions immediately 
preceding the tragedy. 

Complaint is made because the trial court refused to 
give an instruction requested by defendant on the law of 
self-defense. The requested instruction is as follows: 

“No. 1. If the jury believe from the evidence, that at the 
time the said defendant is alleged to have shot the deceased 
the circumstances surrounding the defendant were such as 
in sound reason would justify, or induce in his mind, an 
honest belief that he was in danger of receiving, from the 
deceased some great bodily harm, and that the defendant, 
in doing what he then did, was acting from the insfinct of 
self-preservation, then he is not guilty, although there may 
-have been no real or actual danger.” 
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On its own motion the court gave instruction number 
20 on the same subject. 

“No. 20. Upon the question of self-defense the court in- 
structs you when a person is assaulted by another in such 
a manner as to incite in him a reasonable belief that he is 
in danger of losing his life, or receiving great bodily in- 
jury, he may legally resist the attack by employing such 
reasonable means within his power as are apparently nev- 
essary to defend himself. In order to justify self-defense, 
it is not indispensable that there should exist actual and 
positive danger. A party who is assaulted in such a way 
as to infuse in him a well grounded and reasonable belief 
that he is in danger of suffering great bodily harm will be 
justified in defending himself, although the danger be not 
real, but only apparent. In other words he is justified in 
acting upon the facts as they appear to him at that time 
and is not to be judged by the facts as they actu- 
ally are. And in this case, if the jury believe from the 
evidence that the defendant was assaulted by the deceased - 
in such a way, and under such circumstances as to infuse 
and fix in his mind a sincere conviction that his life was in 
danger, or his body in eminent peril, then he was justified 
in defending himself, whether the danger was real or only 
apparent. The law considers that men when threatened | 
with danger, are obliged to judge from appearances and. 
determine therefrom as to the actual state of things sur- 
rounding them; and in such cases if persons act from hon- 
est conviction induced by reasonable evidence they will not 
be held responsible criminally for a mistake as to the ex- 
tent of the actual danger.” 

We regard the subject as having been fully covered in 
the court’s own instruction as favorably to the defendaut 
as the one requested, and for that reason it was entirely 
proper to refuse to give a second instruction covering the 
same point. It is said the instruction is faulty because by 
some of the testimony there is evidence tending to show 
that a son-in-law of the deceased also and at the same time 
made an assault on the defendant. We do not so regard 
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it. All the evidence was before the jury and it was for 
them to say whether, under all the facts and circumstances 
disclosed by the evidence, the defendant was justified in 
shooting the deceased in order to repel the threatened as- 
sault. The assault made by the deceased’s son-in-law, if 
found by the jury, was one of the circumstances to be con- 
sidered in determining the situation of the defendant, and 
whether there existed at the time reasonable grounds for 
a well-founded belief that he was in real or apparent 
danger of death or great bodily harm and killed the de- 
ceased under an honest conviction that the act was neces- 
sary for self-preservation. There was no error in refusing 
to give the requested instruction. 
Much of the brief of counsel for defendant is devoted to 
a discussion of alleged misconduct of counsel assisting in 
the prosecution of the case, which, it is urged, was preju- 
dicial to the defendant’s rights, and on account thereof 
the judgment should be reversed. From the record we 
infer that a great deal of warmth of feeling was engendered 
between assistant counsel for the state and defendant’s 
counsel. Much of the criticism grows out of the arguments 
made to the jury after the introduction of the evidence. 
Assistant counsel for the state made the closing argument, 
and it is claimed he departed, in several instances, from a 
legitimate discussion of the evidence in the case. Some 
of the objections are based on statements made in reply to 
the line of argument adopted by counsel for the defendant 
and do not seem to merit the criticism offered. In sey- 
eral instances we regard the statements of counsel for the 
state as reprehensible, and an apparent attempt to discuss 
matters not warranted by the evidence. The defendant’s 
counsel, however, on all such occasions, was prompt to in- 
terpose an objection, and the court, when the objection was 
well taken, with equal promptness sustained the objection, 
instructed the jury to disregard the statement and all state- 
ments of counsel not founded on the evidence and admon- 
ished counsel to keep within the sphere of legitimate argu- 
ment. The court would have been justified in more severely 
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rebuking the counsel than was done. The defendant’s sub- 
stantial rights were not, we think, invaded or prejudiced 
by the conduct complained of. Usually the matters re- 
ferred to were not pertinent to the issues in the case. They 
were petty references to matters outside of the record 
which, as we view the subject, neither assisted nor in any- 
wise obstructed the jury in arriving at a fair and impartial 
verdict. Frequently objections to the argument of counsel 
were interposed, which, upon consideration, the court 
properly overruled on the ground that the argument was 
legitimate and warranted by the evidence. In no instance 
was an objectionable argument engaged in to the extent of 
stating with fullness the subject referred to. No very ac- 
curate or intelligent idea could be formed as to counsel’s 
meaning or the impressions he sought to convey by the 
objectionable remarks. Counsel for defendant, vigilant iu 
protecting the rights of his client, would instantly object 
at the beginning of the statement, and upon the objection 
being sustained, the argument would again be resumed on 
lines unobjectionable. The record does not disclose a per- 
sistent effort to override the court and continue arguing 
any particular matter objected to, or wantonly overstep 
the bounds of propriety, but rather, in many instances dur- 
ing the closing argument, probably through inadvertence, 
a want of a clear conception of the line of legitimate argu- 
ment, and an under-estimation by counsel of his duty to, 
with circumspection, maintain the dignity of the state and 
assist to enforce its laws only by methods and arguments 
entirely unquestionable in character, the bounds of legiti- 
mate argument would be trespassed upon, when an objec- 
tion would be interposed, sustained, if proper, and ac- 
- quiesced in by counsel, and the argument would be brought. 
within its proper sphere. The court having in the main 
sustained the objections interposed by counsel for defend- 
ant, instructed the jury properly regarding the matter and 
admonished assistant counsel for the state to refrain from 
the objectionable line of argument, secured the protection 
of defendant’s rights to which he was entitled and he has 
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now no substantial ground of complaint on that account. 
Hoover v. State; 48 Nebr., 184. An investigation of the 
record satisfies us that the jury were not influenced by the 
misconduct complained of, nor were the rights of the de- 
fendant prejudiced thereby, and that no sufficient reason 
appears for disturbing the verdict on that ground. 

In this connection, it is also contended that there was 
misconduct of counsel for the state amounting to prejudi- 
cial error in asking witnesses leading and improper ques- 
tions pregnant with assumptions and insinuations detri- 
mental to the rights of the defendant and in violation of 
the rules of legal evidence. No complaint is made on the 
admission of improper evidence. It is conceded that the 
‘rulings of the court on the alleged improper questions 
were without error, but it is insisted that the questions 
propounded are, obviously, objectionable and for the pur- 
pose of unduly influencing the jury, counsel knowing full 
well that an answer would not be permitted. We are un- 
willing to believe counsel’s motives were as contended for, 
or that prejudice to the defendant was occasioned by such 
questions. Many of the questions, it is true, were im- 
proper, and the trial court properly excluded the witnesses’ 
answers thereto. But this occurs in all trials. It is one 
‘of the most common incidents to every trial of importance 
to have many questions propounded by counsel on both 
sides of the controversy which are by the trial court held 
improper. There is in this case, as we gather the pro- 
ceedings from the record, no such willful misconduct of 
counsel in propounding questions to the different wit- 
nesses, or wanton disregard of the rules governing the ex- 
amination of witnesses and the introduction of evidence, 
as to amount to prejudicial error, and the assignment of 
error in respect thereof can not be sustained. 

Error is sought to be predicated because the court per- 
mitted the attorneys for the state to suppress alleged evi- 
dence within their knowledge and under their control 
which was used on the former trials of the case and which 

the defendant could not use except by way of cross-exam- 
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ination, and which suppressed evidence, it is claimed, 
would reduce the finding. of the jury as to the degree or 
grade of the crime committed or result in an acquittal. 
This assignment of error is based on the following circum- 
stances, which transpired subsequently to the homicide, 
but in relation thereto: Three witnesses called by the 
state on the former trials to give evidence regarding the 
facts surrounding the homicide to which they were eye 
witnesses, after testifying, were, by the defense, appar- 
ently successfully impeached by proving by the coroner, 
and perhaps otherwise, that at the coroner’s inquest the 
witnesses had given testimony radically opposed and quite 
contradictory to their testimony given on the trial of the 
case. It was proven or admitted that these witnesses gave 
testimony at the time of the coroner’s inquest more fayovr- 
ably to the defendant, and the tendency of which was to 
prove that the defendant had been, not only by the de- 
ceased, but also by his son-in-law, vigorously assaulted 
until he was crowded down and apparently overpowered 
and hard pressed at the time the fatal shot was fired. The 
statements made by these witnesses before the coroner's 
jury at the inquest gave substantial support to the theory 
of the defense that the killing was done in self-defense. 
On the former trial the same witnesses called by the state 
testified regarding the circumstances of the homicide sub- 
stantially in harmony with the other witnesses examined 
by the state regarding the same matter, and which tended 
to show that the act of shooting was not justified on the 
ground of self-defense, and that the defendant was in no 
immediate, real or apparent danger when he fired the fatal 
shot. The witnesses being thus impeached, the state de- 
clined to use them further. There were many who wit- 
“nessed the tragedy and whose testimony was not of the un- 
reliable character of those who were not called and of 
which complaint is made. The evidence of these witnesses 
was certainly: unworthy of much credence. They were 
sadly mistaken in their first version of the affair or the 
one later testified to. Having been thus proven unreliable, 
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we know of no rule of law that would compel the state to 
call them as witnesses in order that their evidence might 
be impeached. Declining to call them was not a suppres- 
sion of evidence, but a refusal to ask a conviction of the 
defendant on confessedly unreliable, if not false, testi- 
mony. The homicide having been committed in a crowded 
schoolhouse and witnessed by a large number of persons, 
there existed no reasonable necessity for resorting to the 
testimony of witnesses so unworthy of belief. The state 
could not be required to place these witnesses on the stand 
and interrogate them for the purpose of allowing the de- 
fendant to show that they made statements regarding the 
transaction favorable to his theory of the case. The true 
inquiry was not whether certain witnesses had made con- 
tradictory statements regarding a material fact, but what 
were the true facts regarding the matters in issue, and this 
was to be ascertained by the best and most reliable evi- 
dence obtainable. The defense, as well as the state, had 
recourse to the testimony of a number of witnesses to the 
transaction who were just as competent and much more 
reliable and worthy of belief than those not called on the 
last trial. The trial court did not err in refusing to re- 
quire the state to produce the three witnesses mentioned 
and have them testify. 

It is earnestly argued that the verdict is not supported 
by sufficient evidence; that there is a total want of evi- 
dence to prove premeditation; that malice is not shown, 
except as it may be inferred from the act of shooting; and 
that the verdict is the result of passion and prejudice 
caused by the improper conduct of the prosecution and the 
refusal of the court to grant a change of venue. While 
there is some merit in the argument we are disposed to the 
_ view, after a consideration of the entire record, that the 
contention of counsel in this regard ought not to prevail. 
The question can hardly be considered an open one. On 
the former hearing the same question was presented and 
decided adversely to the defendant. Argabright v. State. 
56 Nebr., 363. It is there stated in the first paragraph of 
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the syllabus: “Evidence examined, and held sufficient to 
sustain a verdict of murder in the first degree.” Says 
Norvau, J., writing the opinion: “The killing is ad- 
mitted, but it is asserted that there is no evidence to es- 
tablish premeditation, deliberation, and mialice. A care- 
ful perusal of the bill of exceptions convinces us that this 
contention is without foundation. It was established that 
defendant, a short time before the tragedy, purchased the 
revolver with which the fatal shot was fired, also bought a 
long-caped mackintosh, under which the revolver was con- 
cealed the night of the tragedy; that before leaving South 
Omaha he was advised by a friend not to take the fire-arm 
with him on his trip to Nemaha county, else he might get 
into trouble; that the defendant related his family diffi- 
culties to W. H. Beckett, and in that conversation with 
reference to his children and his father-in-law stated to 
Beckett ‘that he would have his children or kill the old 
son-of-a-bitch’ ; that just before the defendant entered the 
train at South Omaha on Iebruary 7 he showed his re- 
volver to James Emerick and stated to the latter as he 
stepped on the cars: ‘I shall surprise you wonderfully 
when I come back’; and that while the defendant was at 
the home of Mrs. Copelaud the day preceding the tragedy 
he stated to her ‘that he had offered everything that was 
fair, and they would not let him see the children, and that 
he proposed to make it hot for them’; and in the same con- 
versation stated that he would see the children before a 
week. These facts detailed by disinterested and credible 
witnesses, considered in connection with the actions and 
conduct of the accused at the schoolhouse the night of 
the homicide as detailed by the state’s witnesses, are ample 
to show that the life of the deceased was taken with de- 
liberation and premeditation, and that the verdict is not 
the result of either passion or prejudice on the part of the 
jury.” These observations of the present chief justice ap- 
ply with equal force to the evidence in the record now be- 
. fore us. We may, with perfect fairness to the defendant, 
say that the evidence on the last trial is fully as strong and 
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convincing as on the former trial, and that there is no 
substantial difference between the evidence on the part 
of the state in the two trials. Our attention has been in- 
vited by the defendant to the bill of exceptions containing 
the evidence taken on the second trial, and we have the 
same now before us. If the evidence is not materially dif- 
ferent on the last trial from that introduced on the second 
trial, then the holding as to the sufficiency of the evidence 
on the former hearing has become the law of the case, to 
be followed in all subsequent proceedings. Treating the 
objection, however, as an original and undecided question, 
an independent examination of the record of the proceed- 
ings of the last trial must, we think, lead to the same con- 
clusion. To review the evidence in detail would require 
us to repeat much that is said by Chief Justice Norvab 
in the opinion from which we have quoted, which it would 
serve no useful purpose to do. It is said that the witness 
Beckett’s testimony as to the alleged threats of the de- 
fendant bas been rendered worthless by the testimony of 
the former county attorney and four members of the grand 
jury presenting the indictment against the defendant, to 
the effect that the witness, when called before the grand 
jury, stated that he had never heard the defendant make 
any threats against the deceaséd, but that he knew of two 
or three men who did. Grant that such is the case, and 
yet there is aside from such testimony sufficient evidence 
to warrant the finding of the jury. Leaving out of con- 
sideration altogether Beckett’s testimony, the purchase of 
the revolver shortly before the homicide, the purchase of 
a mackintosh overcoat for the purpose, according to the 
state’s theory, of better concealing the weapon, the state- 
ment of defendant testified to by one witness, that some- 
thing surprising would happen before he returned, the in- 
controvertible fact remains, and stands prominently tow- 
ering above the surrounding circumstances, that the de- 
_ fendant, obtaining a leave of absence from his duties as a 
policeman in South Omaha, left for the vicinity where the - 
deceased resided with the defendant’s wife and children, 
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armed with a deadly weapon, without any rational excuse 
or cause therefor, and in the face of the advice of the chief 
of police under whom he served, not to take his revolver, 
as it might be the means of getting him into trouble. The 
advice was given the defendant not to take the weapon, 
not only because he might get into trouble, but also be- 
cause it was not thought advisable or proper for a police- 
man when off duty to be carrying deadly weapons about 
his person. It is true there is testimony tending to show 
that the defendant offered to let another officer have his 
revolver shortly before he left for the purpose of seeing, 
as he claims, his children or obtain permission to visit 
them. Unfortunately for him, however, he did not give up 
the weapon but retained it and persisted in carrying it 
with him on a mission in which there existed not the 
slightest excuse for carrying such an article, the carrying 
of which could only be regarded from any lawful point of 
view as a burden and inconvenience. It is urged that the 
defendant visited the neighborhood of the deceased, who 
was his father-in-law, where lived defendant’s wife and 
children who was separated from him, for the purpose of 
seeing his children, and that in the event of his failure to” 
obtain the voluntary consent of the parties interested, he 
intended to apply to the courts for an order granting him 
the desired permission. The evidence, however, shows that 
after an attempt and failing in his object in making some 
amicable arrangement, he took no further steps looking to 
a resort to the courts save to make some mention about 
being taken to a nearby station to telegraph his lawyer, 
and that on the evening of the same day the unsuccessful 
effort was made he went to an entertainment at the school- 
house where the tragedy occurred, armed with his revol- 
ver, which was concealed from view by his overcoat, where 
he remained after the close of the exercises in about the 
same position near the door for twenty or thirty minutes 
and until the family of the deceased started for the door 
to leave the building, when the shooting occurred. It is 
in evidence that the defendant said to a brother-in-law 
31 ; 
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who was with him while standing near the door: “I will 
stand right here.” He was apparently waiting for the ap- 
proach of the family of the deceased. The mother-in-law 
was carrying in her arms one of defendant’s little chil- 
dren. As she approached the defendant, he reached out his 
hands and inquired if the child was his. Some of the wit- 
nesses testify that the defendant reached forth his hands 
as if to take the child. The defendant’s counsel contend 
that he made no attempt to take the child, but only in- 
quired if it were his child and started to lift a veil or cov- 
ering of some kind from its face. We think the evidence 
warrants the inference that he was about to take the child, 
and those in whose custody it was were justified in so be- 
lieving. At the time he stretched forth his hand as if to 
take the child the deceased’s wife, who was holding it, 
turned suddenly around to escape him and at the same 
time deceased struck over her shoulder at and, as testified 
by some, hit the defendant on the head. The act was evi- 
dently for the purpose of driving the defendant away and 
permitting egress from the building to his family. It was 
not a dangerous blow or one calculated to excite grave ap- 
prehensions as to the safety of the person struck. The de- 
ceased’s hands were incased in mittens and remained so 
until after his death. The defendant immediately drew 
his revolver and stepping back only a short distance, while 
the deceased continued to strike, as most of the witnesses 
expressed it, sidewise as if to ward off or strike the re- 
volver in the defendant’s hand, and in a moment’s time the 
fatal shot was fired. The defendant was not crowded to 
the wall, but- was standing out therefrom in an aisle next 
to the one where he had been standing after the conclusion 
of the exercises and with the distance of one ordinary 
school seat between him and the deceased. He was stand- 
ing erect or leaning a little towards the deceased and the 
deceased leaning a little towards him when the shot was 
fired. ‘These are, substantially, the facts as we glean them 
from the record. The theory that the defendant was justi- 

fied in the act on the ground of self-defense we regard as 
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utterly untenable. He appears to have been in no serious 
danger whatever, real or apparent. He drew his revolver 
almost the same instant the deceased struck at him in the | 
manner heretofore stated and fired the shot but a moment 
or two thereafter. He was apparently inviting a conflict 
and seized the first opportunity to attack the deceased in 
a deadly manner and cause his death. If the truth were 
laid bare and the fact considered free from human imper- 
fections, we do not believe the act could be regarded as 
other than malicious. Some doubt may possibly arise in 
the minds of some as to the necessary elements of premedi- 
tation and deliberation in order to constitute murder in 
the highest degree, and of which the defendant was found 
guilty. Murder in the second degree would have been more 
satisfactory to the writer were he permitted to express 
his individual views. But however we may look at the 
question, as triers of fact it can not be said, after consid- 
eration of the record presented, that there is insufficient 
evidence to sustain the conclusion arrived at by the jury, 
whose duty and province it was to weigh the evidence and 
deduce the facts justified thereby. The verdict is sup- 
ported by sufficient evidence. 

Somewhat related to the subject last discussed is an as- 
signment of error to the effect that the verdict is the result 
of passion and prejudice. In the motion for a new trial 
the ground furnishing a basis for this assignment of error 
was supported by several affidavits of divers persons of 
certain alleged statements made by different jurors as to 
the motives which actuated them in returning the verdict 
they did, which, if competent and true, would support the 
contention of counsel that the verdict was not the result 
of a fair and dispassionate consideration of the evidence, 
but of considerations which should not have entered into 
the deliberations of the jury. These affidavits were denied 
individually by the jurors alleged to have made the state- 
ments, and a general affidavit by all the jurors was pre- 
sented denying that any improper influences or considera- 
tions entered into their deliberations or affected the ver- 
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dict returned, and that the verdict was the result of a full 
and fair consideration of the evidence, and nothing else. 
As a question of fact solely the court was, we think, justi- 
fied in finding in favor of the state. The record does not 
warrant the conclusion that the verdict of the jury was 
the result of passion or prejudice. The showing is en- 
tirely insufficient to overcome the presumption, which is 
fully borne out by the record, that the verdict was in re- 
sponse to a faithful discharge by the jury of the obliga- 
tion they assumed to try the questions of fact submitted 
to them impartially from the evidence and the law as given 
by the court. As we have already determined, the evidence 
is sufficient to support the verdict, and we prefer to be- 
lieve that it was from the evidence and not from other 
considerations wholly improper that the jury were con- 
strained to the action taken. 

We find no error in the record prejudicial to the defend- 
ant and must, therefore, overrule the different assignments 
of error and affirm the judgment of the trial court, which 
is accordingly done. 

AFFIRMED. 


IN RH ESTATE OF JOSEPH B. MORTON, DECEASED, ET AL. V. 
CHARLES ‘Tf. Morvron. 


FILED JULY 10, 1901. No. 9,982, 
Commissioner’s opinion, Department No. 1. 


1. Petition for Distribution of Estate Being Denied, Appeal Lies. 
An order of the county court, denying a petition for distribution 
of the personal estate in the hands of an executor and dis- 
tributable under the terms of the will, and dismissing the peti- 
tion on the ground that the petitioner is not an heir nor 
devisee, is appealable. 


2. Meaning of Phrase in Statute. The expression “adopted into his 
family,” in section 31, chapter 23, Compiled Statute, does not 
mean adopted in the manner prescribed by chapter 2, title 25, 
Code, but means admitted and received into one’s family, given 
the family name and acknowledged and recognized as a child. 


3. Rights of Illegitimate Child Under Devise. An illegitimate child 
whose parents, before his death, intermarry and have other 
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children, and whose father has adopted him into his family, as 
above stated, and so acknowledged him, shall be counted among 
the legitimate children of a testator and share in a devise “to 
my children share and share alike” equally with the legitimate 
children. 


ERRor from the district court for Pawnee county. 
Tried below before STULL, J. Affirmed. 


S. P. Davidson, for plaintiffs in error. 
Martin & Barton, contra. 


HASTines, C. 


This action began with a petition in the county court of 
Pawnee county, by Charles T. Morton, defendant in error, 
for distribution to him of a one-seventh part of the pro- 
ceeds of personalty of the estate of Joseph B. Morton, de- 
ceased. This resulted in a finding that petitioner was not 
an heir of Joseph B. Morton and not entitled to share in 
the estate. From this finding, Charles T. Morton appealed 
to the district court of Pawnee county, where the finding 
of the county court was reversed, and a decree of the dis- 
trict court entered that upon the final settlement and dis- 
tribution of the estate of Joseph B. Morton, Charles T. 
Morton have a one-seventh part of the estate. The peti- 
tion in the county court seems to have been resisted on 
the ground that Charles T. Morton was not a child nor 
‘ a devisee of Joseph B. Morton, nor an heir of any portion 
of the estate. Such was the finding of the county court, 
and his action was dismissed. He gave bond for appeal, 
and in the district court filed a petition setting out the 
death of Joseph B. Morton August 26, 1889; the probate 
of his will and provision in it that after the lapse of five 
years the estate should be divided equally among the testa- 
tor’s children ; that the children were seven in all, inelud- 
ing the petitioner; that the executor, Gabriel Morton, had 
$205.90, which should be distributed, and asking for its 
distribution. The executor moved to dismiss the appeal, 
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for the reason that the order of the county court was not 
appealable, not a final order, nor such a judgment as could 
be brought to the district court on appeal. This motiou 
was overruled, and an exception taken by the executor. 
The executor then answered on his own behalf and that of 
all the heirs at law, except Charles T. Morton, denying 
all the latter’s allegations, and denying that he was a son 
or heir of Joseph B. Morton, or interested in the estate. 
They admitted the death of Joseph B. Morton August 26, 
1889, testate, but say that the will provided for the sale 
of his rea] estate; that it had not been sold for want of 
bidders, though all diligence had been used to sell it; that 
final distribution could not be made until the real estate 
could be sold. On the hearing in the district court, a gen- 
eral finding that Charles T. Morton was an heir and en- 
titled to one-seventh of the estate was made, as above in- 
dicated. Motion for a new trial, because the finding was 
against the weight of the evidence, and for error in the 
adinission of certain school director’s reports of the de- 
ceased, and for error in admitting statements of the de- 
ceased, whereby he acknowledged himself to be the father 
of the petitioner, and for error in overruling the motion 
to dismiss the appeal, was filed. It is claimed that the 
district court made its finding on the basis of a supposed 
compliance with section 31, chapter 23, Compiled Statutes, 
in regard to acknowledging parentage of a bastard child, 
in that the deceased had filed sworn reports, as school di- 
rector, in which he had enumerated Charles T. Morton, © 
under that name, as a member of his family, and named 
himself as guardian or parent. He had never been ap- 
pointed guardian, and it was, therefore, urged that the 
designation of parent alone could apply, and that this was 
a sufficient acknowledgment to comply with the statute. 
The petitioner, Charles T. Morton, was born July 18, 1861. 
Joseph B. Morton and the mother were married February 
11, 1862, and a daughter was subsequently born to them. 
Charles T. Morton was brought up in the household of the 
deceased, always went by his name, and was treated as a 


_N 
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child by the family, including deceased. There is ample 
evidence in the record from which a court might find that 
the deceased had acknowledged himself to be the father of 
Charles T. Morton. It is claimed, however, that this in- 
termarriage of his parents, rearing him in the family of 
the deceased, and under his name, and acknowledging him 
as a child, does not legitimate him; that notwithstanding 
this he is not an “heir,” nor legally a child, nor included 
in the “children” to whom the estate is bequeathed ‘“‘share 
and share alike.” As above indicated, the objections to 
the finding and decree of the district court may be summed 
up in two: hat the appeal should have been dismissed, 
and that the finding is against the weight of the evidence. 

As to the first point, the question is simply whether 
Charles T. Morton, claiming to be an heir, could apply for 
a distribution of the personalty in the hands of the execu- 
tor, or whether he was bound to wait until such time as 
the executor had disposed of the real estate. It would 
seem that the question of his heirship, and his right to 
participate in the proceeds of the estate and bring an ac- 
tion with reference to it, might be raised at any point in 
the proceedings, where interference on his part would be 
appropriate; and the fact that when he appeared before 
the county court to ask for a portion of the personalty in 
the hands of the executor, he was met by the objection 
that he had no interest in the estate, brought that question 
at once to the consideration of the court, and its finding, 
‘when once made, if not appealed from, would have been 
conclusive on both the conrt and the parties. If such was 
the case, then, clearly this order of the county court dis- 
missing his petition for that reason was appealable, and 
the motion to dismiss the appeal was rightly overruled. 

In re Jessup’s Estate, 81 Cal., 408. 

The question of the sufficiency of the evidence in this 
case to uphold the district court’s finding that the peti- 
tioner was a child of the deceased, and included in the 
terms of the will, seems to depend upon the construction 
of section 31, chapter 23, Compiled Statutes. The con- 
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tention that the director’s reports are a sufficient acknowl- 
edgment of the paternity of Charles T. Morton has been 
ruled against by this court. Lind v. Burke, 56 Nebr., 785. 
No other acknowledgment in writing is claimed, and plain- 
tiff in error says that he is not permitted, under that stat-- 
ute, to make any claim as heir, nor can he be included 
among the testator’s children, unless he is held to be legiti- 
mated. 1 Blackstone, Commentaries, 459; 4 Kent, Com- 
mentaries, 413; Lind v. Burke, supra. The statute cited 
provides as to an illegitimate child, “he shall not be allowed 
to claim, as representing his father or mother, any part 
of the estate of his or her kindred, either lineal or collat- 
eral, unless, before his death, his parents shall have inter- 
married and had other children, and his father, after such 
marriage, shall have acknowledged him, as aforesaid, or 
adopted him into his family, in which case such child and 
all legitimate children shall be considered as brothers and 
sisters.” It is claimed on the part of the plaintiff in error 
that the acknowledgment must be in the manner provided 
in the previous portion of the section, by writing, signed 
in the presence of a competent witness. It is claimed that 
the adoption into his family must be in the manner pointed 
out by chapter 2, title 25, of the Code. So far as the ac- 
knowledgment is concerned, the contention must be sus- 
tained, because the reference is definite and precise. The 
child must be “acknowledged as aforesaid.” The ques- 
tion remains as to the meaning of the phrase “or adopted 
into his family.” In Blythe v. Ayres, 96 Cal., 532, 31 Pac. 
Rep., 915, and in Eddie v. Eddie, 8 N. Dak., 376, 79 N. W. 
Rep., 856, a statute identical with this one was construed, 
‘and in both cases it was held that the adopting into the 
family consists in “publicly acknowledging the child as 
his own, receiving him as such with the consent of his wife 
into his family, otherwise treating it as if it were a legiti- 
mate child.” But we find that in each of those states there 
is added to the general provision for the adoption of a 
‘child, other than one’s own, a provision that the father. 
of an illegitimate child, who treats it in the manner stated, 
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thereby adopts it, and the child is thereupon deemed for 
all purposes legitimate. Nebraska hds no such statute. 
It had, during all the years that this child was growing up 
in Joseph B. Morton’s family, a provision whereby per- 
sons might adopt the child of another. Code of Civil Pro- 
cedure, title 25, ch. 2, secs. 796-801. This law was not 
changed in its terms until the passage of chapter 94, Laws 
of 1897, eight years after the death of Joseph B. Morton. 
There was in it no authority whatever for the father of an 
illegitimate child adopting it. We are cited to the proposi- 
tion that the common law knows no such thing as adop- 
tion. In re Thorne’s Will, 155 N. Y., 140; Morrison v. 
Sessions, 70 Mich., 297, 88 N. W. Rep., 249; Ballard «. 
‘Ward, 89 Pa. St., 358; Abney v. De Loach, 84 Ala., 393. 
The enacters of the Revised Statutes of 1866, from which we 
get both section 31, chapter 23, Compiled Statutes, and 
the law as to adoption as it stood-before 1897, could hardly 
have meant to refer in section 31 to the process of adop- 
tion of the child of another provided in title 25 of the Code. . 
They must have had some other adoption in view. The 
court manifestly would have had no authority to decree 
an adoption of the party’s own child under the latter act. 
What they intended, it seems, should be taken as indi- 
cated by the phrase “into his family.” The legislation 
which provides that one whose parents have intermarried 
subsequently to his birth, and who has been brought up in 
his father’s family in all respects as his child, shall be 
deemed legitimate, is as old as the time of Constantine 
the Great. Gibbon, Decline & Fall, ch. 44,* Guizot’s note. 
The extent to which such legislation has prevailed among 
the states of the Union is remarkable (2 Kent, Commen- 
taries, 209, note d), and especially the extent to which the 
doctrine has been carried in the state of Ohio, from which 
our Code was mainly drawn. Ives v. MeNicoll, 59 Ohio 
St., 402, 48 L. R. A., 772. It would seem to be the rea- 
sonable interpretation of section 31 that an adoption in 
fact rather than the legal one was what was intended. 
*Hurper’s edition, vol. IV, pp. 352, 353.—REPORTER. 
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It is true that by the Statute of Merton, cited and 
staunchly supported by Blackstone, it was decided that 
in England there should be no such legitimation by sub- 
sequent intermarriage of the parents and rearing and 
treatment of the child as one’s own. 1 Blackstone, Com- 
mentaries, 456. But this rule has been followed in com- 
paratively few of our states, and we do not think it was 
intended to be followed in Nebraska. It was early aban- 
doned in the Roman law, and in Novels 74 and 89 of the 
Corpus Juris are to be found nearly all the provisions of 
modern legislation on this subject. The court was amply 
justified by the evidence before it in this case, in finding 
that the petitioner was the natural child of the deceased ; 
that his parents had intermarried within a few months af- 
ter his birth and other children were born to them; that 
he had been taken into deceased’s family and brought up 
as his child. Does this show that the deceased “adopted 
into his family” the petitioner? It is clear that the law 
of adoption was not available, because we have seen that 
law only provided a manner for doing it, “Whenever it 
may be.desirable that any person or persons shall adopt 
the child of another.” Code of Civil Procedure, sec. 796, 
as it was prior to April 12, 1897. As soon as it appeared 
that the child proposed to be adopted was that of its pro- 
posed foster parent, a competent court would at once say 
there was no jurisdiction, and that the proper step was 
an acknowledgment. Statutes for the legitimation of 
children should have at least a fair construction. In re 
state of Jessup, 81 Cal., 408; Blythe v. Ayers, 96 Cal., 
532; Dickinson’s Appeal, 42 Conn., 491; Swanson v. Swan- 
son, 82 Tenn., 446. Asis remarked in In re Estate of Jes- 
‘sup, supra, “undoubtedly the most satisfactory way of es- 
tablishing the necessary facts [parentage and acknowledg- 
ment] is by proof that the claimant has been received into 
the family, and given the family name.” 81 Cal., 408, 458. 
Mere adoption under the terms of chapter 2, title 25, of 
the Code would not necessarily admit the adopted child 
into the family. It could be maintained elsewhere. It 
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seems then that adoption under the Code could not have 
been sufficient or possible. There is nothing left to do 
but say that “adopted into his family” means simply taken 
in, given the family name and treated and currently recog- 
nized as a child. This is correctly found to have been 
done in this case, and the judgment should be affirmed. 

We therefore recommend that the decision of the district 
court be affirmed. 


Day and KirKPATRIOCK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


Note.—Bastardy: Spurgeon v. Clemmons, 6 Nebr., 307; Oottrell v. State, 
9 Nebr., 125; In re Carleton, 11 Nebr., 99; Hw parte Cottrell, 13 Nebr., 
193; Jones v. State, 14 Nebr., 210; Kremling v. Lallman, 16 Nebr., 280; 
Altschuler v. Algaza, 16 Nebr., 631; State v. Moran, 18 Nebr., 536; Hutch- 
inson v. State, 19 Nebr., 262; Masters v. Marsh, 19 Nebr., 458; Sang v. 
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STATE OF NEBRASKA, BX REL. FRANK N. Prout, ATTORNEY 
GENERAL, V. MarTINn I. AITKEN. 


Finep JuLy 10,1901. No. 12,011. 
Commnissioner’s opinion, Department No. 1. 


1. Act Not Void for Uncertainty. Act of March 27, 1901, relating tc 
the government of cities of 40,000 to 100,000 inhabitants, noi 
void for uncertainty as regards the office of tax commissioner 


2. Uniform Taxation. The provisions of the act as to tax commis- 
sioner do not violate the constitutional requirement of uniform 
taxation. 


3. Special Legislation. It is not, as to tax commissioner, void as 
being forbidden special legislation. 


4. Not an. Amendatory Act. It is not an amendatory act, nor subject 
to the constitutional requirements as to amendments. 


5. Provisions Covered by Title. Its provisions, as to tax commis- 
sioner, are sufficiently covered by its general title. 


ORIGINAL action in the nature of a quo warranto to oust 
the respondent from the office of tay commissioner of the 
city of Lincoln. Dismissed. 


Frank N. Prout, Attorney General, and Chas. O. 
Whedon, for the state. 


E. C. Strode and D. J. Flaherty, contra. 


HASTINGS, O. 


This is an original action by quo warranto to oust the 
defendant from the office of tax commissioner of the city 
of Lincoln. The petition alleges that the defendant, about 
April 10, 1901, assuming that an act of the legislature of 
March 27, 1901, created the office of tax commissioner, 
qualified as such officer, claiming to have been appointed 
by the mayor with the consent of the city council. It is 
alleged that the defendant is not an assessor of any pre- 
cinct in Lancaster county; that since April 10 he has un- 
lawfully held and exercised the office of tax commissioner, 
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and is now engaged, with certain deputies, whom he claims 
to have appointed with the consent of the mayor and city 
council, in assessing and valuing for taxation all the prop- 
erty within the city not exempt from taxation, except rail- 
road property; that he assumes the right to provide blank 
forms for listing property and making assessments of it, 
and assumes the right to administer oaths to the owners; 
assumes to perform all the duties which that act pretends 
to empower a tax commissioner to do, and that so much 
of that act as pretends to create the office of tax commis: 
sioner is unconstitutional, and asks that he be ousted 
from such office. The defendant answers that the legisla- 
ture of the state of Nebraska at its twenty-seventh session 
passed an act entitled “An act to incorporate cities of the 
first class having a population of more than 40,000 and 
less than 100,000 inhabitants; to define, regulate and pre- 
scribe their organization, duties, liabilities, power, and 
government, and to repeal article 1, of chapter 13a of the 
Compiled Statutes of 1899”; that this act was approved 
March 27, 1901, containing an emergency clause, and has 
been ever since one of the Jaws of the state of Nebraska in 
full force and effect; that the city of Lincoln was on and 
prior to March 27, and now is, a city of the first class hav- 
ing more than 40,000 and less than 100,000 inhabitants, 
and is governed by the provisions of that act; that section 
13 of the act provides: “The following officers shall be 
elected by a plurality vote-of the electors of the city, to- 
wit: * * * tax commissioner * * * The term of all 
elective officers under this act shall commence on the Tues- 
day next after their election, and provided further that the 
office of tax commissioner shall be filled by appointment 
by the mayor for a term of two years after the passage of 
this act, after which time the said office shall be filled by 
election as herein provided”; that section 33 of said act 
provides as follows: “The tax commissioner shall be the 
assessor of the city; he shall hold his office for a term of 
two years, and until his successor shall be elected and 
qualified; he shall on or before the first day of April in 
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each year appoint, by and with the consent,of the mayor 
and council, not to exceed five deputies for the purpose of 
assessing the real and personal property. within the cor- 
porate limits of the city subject to taxation. The tax com- 
niissioner shall by himself and his deputies assess and value 
at a fair cash value all property within the corporate lim- 
its of the city which is not exempt by law from taxation. 
Provided that the tax commissioner shall take the valua- 
tion and assessment of railroad property within the city 
limits from the returns made by the state board of equal- 
ization to the county clerk of the county in which the city 
is located. Each of the deputies so appointed, before en- 
tering upon the discharge of his duties, shall take oath to 
impartially list and assess all property required by him 
to be listed and assessed at its fair cash value, and shall 
give bond in such sum as may be required by ordinance 
for the faithful discharge of his duties. The deputies so 
appointed shall be under the direction of the tax commis- 
sioner, and shall be governed by such regulations as may 
be prescribed for the purpose of securing just and equita- 
ble assessments. The deputies shall be allowed for their 
services the same per diem and for the same length of time 
as is allowed to the precinct or county assessor by the 
law of the state. The tax commissioner shall provide such 
blank forms of schedule as in his judgment may be re 
quired for the purpose of listing property and making as- 
sessments, and he and his deputies shall have the same 
power and authority to compel full and complete listing of 
property for taxation as assessors under the state law, and 
they and each of them shall have power and authority 
and it shall be their duty to administer oaths to all per- 
sons required by law to list property for taxation in like 
manner as is required by the revenue laws of the state. 
The tax commissioner shall have such other and further 
duties and powers as may be defined or prescribed by ordi- 
nance” (Session Laws, 1901, ch. 16) ; that respondent was 
duly appointed tax commissioner and has qualified as such 
about April 1, 1901, in compliance with said law, and is 
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now in the discharge of the duties of said office; admits 
that he is assessing for taxation all property in the city 
not exempt, except as provided in the act, and that he as- 
sumes the right to provide forms of schedule for such pur- 
pose, and to administer oaths to, the owners of property ; 
that his office is duly created and established under the 
laws of the state, and himself duly appointed and qualified, 
and is engaged in the discharge of his official duties, and 
he asks to be dismissed with costs. To this answer a gen- 
eral demurrer is interposed, and the relator asks judgment 
as prayed. . 

It will be seen that the sole question presented for con- 
sideration here is the constitutionality of this act of March 
27, 1901, or at least of so much of it as seeks to create thie 
office of tax commissioner. In relator’s brief and argn- 
ment it is objected, first, that this law is so vague and un- 
certain as to be inoperative and void for uncertainty; 
second, that it violates the provisions of our state consti- 
tution in regard to uniformity of taxation; third, that it 
is special legislation, and so prohibited by section 15, arti- 
cle 3, of the constitution ; fourth, that it is void, as being a 
violation of section 11, article 3, of the constitution, in 
that it amends the general revenue law in several places 
which are not referred to in the act, nor the original pro- 
visions repealed; and fifth, that it violates the same sec- 
tion of the constitution, in containing provisions not cov- 
ered by its title. It will be observed that we are concerned 
here with this act only in so far as it seeks to create the 
office of tax commissioner, and that the relator, to make 
out his case, must establish either that the entire act is 
unconstitutional or else that those parts of it which create 
the office of tax commissioner are so. A large share 
of the argument of counsel was directed to the propo- 
_ sition that certain provisions of this act, not directly 
relating to the creation of the office of tax commissioner, 
put relating to the manner in which he shall discharge his 
duties, and in which the city council, in levying taxes, 
should proceed, are unconstitutional. At the same time no 
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attempt was made to establish the unconstitutionality of 
the act as a whole. 

The first contention, that the act is too vague to be oper- 
ative, can not be sustained. It is urged principally upon 
the ground that the tax commissioner is required to make 
oath to the correctness of the entire assessment, and is 
empowered to appoint five deputies to assist in the makin; 
of it, and it is urged that such assistance is incompatible 
with personal knowledge on his part of the correctness of 
the return. It is answered that a similar objection could 
be made to the constitutionality of any of our statutes pro- 
viding for the work of a deputy and a return to be made 
by the principal. It is not thought worth while to consider 
this objection further. The regular precinct assessor is 
required to make such a return, and is authorized under 
certain circumstances to employ a deputy. Compiled 
Statutes, ch. 77, art. 1, sec. 51. The tax commissioner, 
like the assessor, is only required to make oath to his own 
diligence, and that he verily believes that his returns set 
out the true value. If the law is incomplete in some re- 
spects, it could hardly be objected to as inoperative for 
such reason, for we find at the end of section 33 the provis- 
ion “the tax commissioner shall have such other and fur- 
ther duties and powers as may be defined or prescribed by 
ordinance.” If it be found necessary or desirable that he 
should require a like return from his deputies, it may be 
easily provided. , 

It is objected that the deputies are to be under the direc- 
tion of the tax commissioner and governed by such regula- 
tions as may be prescribed for the purpose of securing just 
and equitable assessments, but surely there can be no ob- 
jection to this in view of the provision in section 33, just 
quoted. 

A more serious objection is lack of uniformity. Section 
1, article 9, of our state constitution requires that the val- 
uation within the same taxing district shall be uniform. 
It is complained that under this act all property is to be as- 
sessed at its fair cash value,except railroad property, whose 
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valuation is to be taken as returned by the state board of 
equalization, which latter is required to assess it at its 
actual value. It is urged that under the general revenue 
act personal property is to be assessed at its fair cash 
value, and real property at its fair value, estimated at the 
price it would bring at a voluntary sale where public no- 
tice had been given, upon. a payment of one-third cash and 
the balance secured by moftgage on the property. It is 
further complained that under the general revenue act 
property in transit is to be assessed at the residence of 
the owner, but that this tax commissioner and his deputies 
are authorized and required to assess at its fair cash value — 
all the property in the city. It is further objected that 
under section 27 of the revenue law, in making up the 
amount of credits with which a person shall be assessed, 
he is entitled to deduct the amount of all bona-fide debts 
- owing by him; that no such provision is left in the new act. 
It is claimed, too, that the provision of section 2 of the 
revenue act, for deducting any depreciation occasioned 
by public easement, and that for deducting any increase 
of the value of land by reason of live fences, fruit and 
forest trees, grown and cultivated thereon, are both to be 
disregarded. To this it must be said in the first place that 
the taxation proposed to be levied upon this assessment is 
city taxation, and is governed by the provisions of section 
6, article 9, of the state constitution, which requires that 
such taxes shall be “uniform in respect to persons and 
property within the jurisdiction of the body imposing the 
same.” It is hard to see how any requirement of uniform- 
ity is violated, in letter or in spirit, by the fact that outside 
the municipality, or within the municipality as regards 
other than municipal taxes, a different method of valua- 
tion prevails; the municipal tax falls equally on all prop- 
erty in the jurisdiction, and the state and county taxes 
are not disturbed. No provision of our state constitution 
requiring, in terms, that the municipal taxation shall be 
levied and collected in the same manner as state taxation 
is penis out tous. On the contrary, the constitution, as 
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above cited, has expressly authorized the legislature to 
vest the method of imposing their municipal taxes in the 
corporate authority, towns and villages, and has only lim- 
ited their powers in respect to raising revenue, by the 
requirement that special assessments shall go against the 
property benefited, and municipal taxes shall be uniform 
as to persons and property within the jurisdiction. It is 
hard to see how the fact, if it were a fact, that some things 
which the tax commissioner is authorized to do are un- 
constitutional would do away with his office, in any event. 
It must be conceded that the municipal authorities have 
the right to tax, because the legislature is, by the consti- 
tution, authorized to organize municipalities and invest 
them with the power of taxation. This taxation must be 
according to the value of property. We think it must be 
. conceded that it is within the constitutional power of the 
legislature to authorize the city to make its own valuations 
of property within its limits, so long as the result is that 
the city taxes are uniform in respect to persons and prop- 
erty within the municipality, and there is no interference 
with state and county taxes. The provisions of the act 
in question are that property, which is not exempt from 
taxation, shall be valued. If the general revenue law is 
to be construed as exempting from taxation credits against 
which the owner can show bona-fide debts to an equal 
amount, and all increase of value of property because of 
fruit and forest trees, we see no difficulty in applying it 
to city property under the act in question, and upholding 
both laws. If, however, it should be found that such ex. 
emptions are not provided for in the latter act, we ser 
nothing unconstitutional in holding that as to property 
within the limits of cities the former law is so far modified 
that in respect to municipal taxation there are no such 
exemptions. As long as this is held to apply, as it must, 
only to municipal taxes, the latter would still be uniform 
throughout the municipality, and would not infringe in 
any degree upon the constitution. In any event, the fact 
that unconstitutional requirements are made of an officer, 
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or unconstitutional duties are imposed upon him, would 
not prevent his holding the office and exercising constitu- 
tional and appropriate duties attached to it. The provis- 
ion that justices of the peace might both fine and imprison, 
though unconstitutional, has never been supposed to oust 
all justices in the state of Nebraska from their offices. 
The provision that railroad property shall be assessed at 
the valuation fixed by the state board of equalization cer- 
tainly can not be held, whether constitutional or not, to 
deprive the tax commissioner of all authority to assess 
property within the corporation. Our constitution ex- 
pressly provides that property shall be taxed according 
to its value, to be ascertained in the manner provided by 
the legislature. The legislature in its wisdom has decided 
that the value of railroad property can be more accurately 
and justly estimated by the state board of equalization 
than by local assessors, and has exercised its constitu- 
tional prerogative by providing that railroad property 
shall be assessed in that manner. Whether or not it is 
reasonable to suppose that the state board of equalization 
would have more knowledge and a better opportunity to 
make a just valuation of such property than local asses- 
sors is quite unnecessary to be determined in deciding 
upon respondent’s right to act as tax commissioner. Why 
may not several valuers constitutionally act upon different 
kinds of property, or upon the same property, for the pur- 
pose of different taxes? The real objection to this act on 
the ground of uniformity is, evidently, the idea that value 
is not such a fixed quantity that it is possible for two in- 
dependent appraisers to agree. If values are fixed for 
purposes of municipal taxation by one body of assessors, 
and for county and state by another, it is practically cev- 
tain that the two will disagree. Enough is said above to 
indicate an opinion that the only uniformity required as — 
to any tax is that it should be uniform throughout the 
jurisdiction; i. e., that state taxes shall be uniform 
throughout the state, county taxes throughout the county, 
and city taxes throughout the city. Pleuler v. State, 14 
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Nebr., 547. Such uniformity would be as well secured by 
‘ having one set of assessors value property for county tax- 
ation, another set for city taxation, and still another for 
state taxation, as it would by having all the valuations 
made by one set of assessors, and one appraisement 
adopted in the levy of all the taxes throughout. With the 
good or ill policy, relative expense or cheapness of the two 
methods, this court has nothing to do. The constitution 
has expressly said that the valuations shall be determined. 
in the manner that the legislature points out. If the legis- 
lature chooses a foolish or expensive way, so long as it is 
not a pretext for some unconstitutional purpose, it must 
stand. 

The complaint that this is special legislation prohibited 
by section 15, article 3, seems to be based upon the propo- 
sition that it is special because of the provision with re- 
gard to railroad property. So far as this provision is con- 
cerned, it seems sufficient to have pointed out that the 
office of tax commissioner, and the right of respondent to 
hold it, does not depend in any degree upon the validity 
or invalidity of this provision in the act. Whether in dis- 
charge of his duties he shall obey and follow this provis- 
ion or pay no attention to it, does not need to be decided 
for a determination of his title to the office which he is 
exercising. In none of the cases cited by counsel for the 
relator do we find that the conferring of unconstitutional 
powers upon an officer deprives him of his right to exer- 
cise the constitutional ones; nor do we think that an un- | 
constitutional restriction of an officer’s powers should be 
held to deprive him of them altogether. The remedy for 
an unconstitutional omission to assess property would 
seem to be mandamus rather than quo warranto. This 
objection amounts in effect to saying that no general act 
of the title and for the purpose of this one can be enacted 
by the legislature of the state of Nebraska, owing to the 
inhibition upon special legislation. The objection is just 
as good against any other provision of this charter for 
cities from 40,000 to 100,000 inhabitants as it is against 
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the provision for a tax commissioner. So far as the ob- 
jection of special legislation is concerned, we can see no 
difference between the provisions of the old charter, sec- 
tion 50, that the assessment of property values as equal- 
ized by the county board shall be the assessed valuation 
for general city taxation, and the provision here. The 
question whether or not the legislature may classify cities 
seems to have been conclusively determined in this state. 
State v. Graham, 16 Nebr., 74; State v. Stuht, 52 Nebr., 
209. In the latter case it was expressly held, without dis- 
sent: “If the provisions of a law establishing a class of 
cities on the basis of population are such that other cities 
may in the future, without additional legislation, enter 
the specified class, the law is general.” 

The further objection that the law is amendatory of the 
state revenue law and unconstitutional, because of its form. 
can not be maintained. It is expressly provided by our 
state constitution that such a charter may contain provis- 
ions for municipal taxation. Such provisions are not 
amendatory of the state revenue law. The fact that the 
title was comprehensive and not detailed, makes no differ- 
ence so long as such title is fairly descriptive of the pur- 
poses anu intention of the act. State v. Stuht, supra. 
To say that this act may be abused and may, in its prac- 
tical workings, result in a failure of uniformity of taxa- 
tion is not to establish its unconstitutionality. If all laws 
which may fail to bring about a just and equal valuation 
of property and a perfectly fair and equitable adjustment 
of taxation are to be unconstitutional, it is to be feared . 
that not only the city of Lincoln, but every other munici- 
pality in the state of Nebraska, might have to wait a long 
while for authority to collect its revenues. 

It is therefore recommended that this case be dismissed. 


Day and Kirkpatrick, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion this case is hereby 
. DISMISSED. 
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JOHN M. WAUGH ET AL. V. J. K. NEWELL. 
inrp JULy 10, 1901. No. 9,947. 
Commissioner’s opinion, Department No. 1. 


1. After Foreclosure, Mortgage Creditor Must Obtain Leave of Court 
to Further Proceed. Under the provisions of sections 847, 848, 
849 and 850 of the Code of Civil Procedure prior to the amend- 
ments of 1897, a creditor whose debt is secured by mortgage, 
having foreclosed the mortgage, can not proceed in an action 
at law to recover a judgment for the remainder due upon the 
note or obligation, without leave obtained of the court having 
jurisdiction of the action of foreclosure to commence such 
action at law. . 


2. Plaintiff Must Plead Authority. The lack of authorization to 
bring such an action is not a defense necessary to be pleaded, 
but should be alleged, or at least. proved by the plaintiff, as 
without such authorization the action can not be maintained. 
Meehan v. First Nat. Bank, 44 Nebr., 213. 


ERRor from the district court for Douglas county. 
Tried below before SLABAUGH, J. Reversed. 


Ellery H. Westerfield, for plaintiffs in error. 
McCabe, McGilton & Rath, contra. 


Day, C. 


On November 5, 1896, J. K. Newell commenced an ac- 
tion in the district court for Douglas county against the 
defendants, John M. Waugh‘and Jane Waugh, to recover 
upon certain promissory notes alleged to have been exe- 
cuted and delivered by the defendants to the Central In- 
vestment Company and by that company assigned to the 
plaintiff. The petition discloses that one note for $4,000 
had been given by the defendants, and that to secure the 
payment thereof.a mortgage upon certain real estate had 
also been executed by the defendants; that the mortgage 
had been foreclosed and the premises sold for $2,270, and 
after deducting the expenses of the foreclosure sale there 
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remained to be credited upon the note $1,888.32. The 
other eight causes of action alleged in the petition were 
each upon a note of $80, claimed, likewise, to have been 
executed and delivered by defendants to the Central In- 
vestment Company and by it transferred to plaintiff. No 
reference is made in the petition to any mortgage security 
for these notes. The plaintiff also caused an attachment 
to be issued and levied upon certain real estate, the 
grounds therefor being the non-residence of the defend- 
ants. On December 28, 1896, defendants appeared spec- 
ially by a plea in abatement, and alleged that the court 
had no jurisdiction of the subject-matter of the action set 
forth in the several counts of the petition, for the reason 
that a suit had been commenced by plaintiff in the district 
court for Douglas county against the defendants to fore 
close two mortgages upon real estate given to secure the 
indebtedness claimed in the several causes of action of 
plaintiff’s petition, and that plaintiff had obtained no au- 
thority of court to bring the action as required by the 
statutes of the state. The plea asked that the writ of at- 
tachment be quashed and the levy discharged. The facts 
alleged in the motion were supported by affidavit and are 
not disputed. The trial court overruled the plea in abate- 
ment and entered judgment for the plaintiff. ‘To review 
this ruling error is brought to this court. 

The question presented may be stated as follows: Was 
it necessary for plaintiff to obtain leave of the court in 
which the foreclosure proceedings were prosecuted, before 
commencing this action to recover for any amount remain- 
ing due on the notes? All of the proceedings heréin oc- 
curred prior to the act of 1897, repealing sections 847 and 
849 and amending section 848 of the Code of Civil Pro- 
cedure. The question. presented must be determined in 
view of the statutes as they existed prior to the amend- 
ments of 1897. In Meehan v. First Nat. Bank, 44 Nebr., 
213, the opinion of the court set out at length the provis- 
ions of sections 847 and 848 and the substance of 850 and 
851 of our Code of Civil Procedure as they existed prior 
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to the amendments of 1897, and commenting thereon uses 
this language: “By reading and construing these sections 
together, as they should be, we reach the following con- 
clusions: That if a creditor whose debt is secured by 
mortgage, commences an action at law for the recovery 
of the debt and obtains judgment, before he can afterward 
foreclose his mortgage by suit, he must show that he has 
exhausted the reinedy at law; and if he first begins an ac- 
tion of foreclosure to enforce payment of the debt, inas- 
much as he may, in the suit by foreclosure, recover a de- 
ficiency judgment against all proper parties who are liable 
for the payment of the indebtedness for and amount of 
the debt which the proceeds of the sale of the mortgaged 
property under the decree are insufficient to meet, then he 
inust, if for any reason they have not been made parties 
to the foreclosure suit, or for any valid reason he desires 
to commence an action at law against any one of them, 
obtain permission so to do of the court before which fore- 
closure proceedings are pending or were instituted. It 
seems to have been contemplated by the law-makers in 
the enactment of these provisions embodied in the sections 
referred to that whichever course of procedure the creditor 
might elect to pursue for the recovery of his debt, he 
should pursue it to the end, and that while either a suit 
at law or action of foreclosure was in progress, the other 
should not and could not be, and whichever was first com- 
wmenced, full relief should be afforded and obtained by it 
if possible before resorting to the other.” It is urged by 
the plaintiff that the rule announced in Meehan v. First 
Nat. Bank, supra, has no application to the case under 
consideration, because, in the foreclosure proceeding, serv- 
ice was obtained upon defendants by publication, and 
that, therefore, no deficiency judgment could have been 
entered against them and that the reason of the statute 
would in consequence fai]. There is nothing in the record 
showing that the defendants did not appear in the fore- 
closure suit. True, the petition alleges in the first cause 

of action that service was obtained on defendants by pub- 
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lication, but this is far from an allegation that defendants 
did not appear or that a personal judgment could not have 
been entered against them. In New York, under a similar 
statutory provision, in Scofield v. Doscher, 72 N. Y., 491, 
itis held: “The owner of a debt secured by mortgage, who 
holds an obligation or covenant for its payment or col- 
lection, given by a person other than the mortgagor, can- 
not enforce the obligation by action during the pendency 
of, or after judgment in an action to foreclose the mort- 
gage unless authorized by the court; also held that the 
lack of authority to sue was not a defense necessary to be 
pleaded and proved affirmatively by defendants; but as 
there was no right of action without the authority it was 
for the plaintiff to allege, or at least to prove it in order to 
maintain his action.” And in Meehan v. First Nat. Bank, 
supra, the same rule has been adopted in language as fol- 
lows: “The lack of authorization to bring such an action 
is not a defense necessary to be pleaded, but the contrary 
should be alleged, or at least proved by the plaintiff, as 
without such authorization the action can not be main- 
tained.” But granting there was personal service or ap- 
pearance of defendants, the principle announced by this 
court in the above mentioned case is conclusive against 
plaintiff’s contention. In that case the record shows that 
service was had by publication upon Little, the maker of 
the note and mortgage, and that he made no appearance, 
and no service was attempted to be made upon the in- 
dorser, Meehan; and yet the court held that, having be- 
come liable by the indorsement and transfer for the pay- 
ment to the holder of the whole amount of the debt or any 
sum remaining due thereon after the sale of the mort- 
waged premises and application of the proceeds to its pay- 
ment, he was a proper, if not a necessary, party to the 
action, and judgment could have been rendered against 
him for deficiency, and, therefore, in order to bring suit . 
at law against him as indorser the plaintiff should have 
obtained leave of the court in which the foreclosure suit 
was commenced to bring the action at law. 
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It is therefore recommended that the judgment be re- 
versed and the cause remanded. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


FARMERS & MERCHANTS BANKING COMPANY v. Crry or 
RED CLOUD. 


FILED JULY 10, 1901. No. 10,019. 
.sCommissioner’s opinion, Department No. 1. 


Municipality May Recover Public Money Deposited by Officer in His 
Own Name. When an officer charged with the collection and 
custody of public money unlawfully deposits the same in a bank 
for safe-keeping, and the same is subject to the check or demand 
of such officer, the state, county or other municipal body for 
whom such officer acted may maintain an action in its own name 
to recover such deposit. State v. Keim, 8 Nebr., 63, overruled. 


Error from the district court for Webster county. 
Tried below before BEALL, J. Affirmed. 


J. 8. Gilham and Randolph MeNitt, for plaintiff in 
error. 


James McNeny and George R. Chaney, contra. 


Day, C. 


The city of Red Cloud brought this action against the 
Farmers & Merchants Banking Company to recover $6,087 
alleged to be due it on account of city funds deposited in 
said bank by one Henry Cook, treasurer of said city. The 
principal error complained of is the overruling of defend- 
ant’s demurrer to the amended petition and the rendition 
of a judgment against defendants for $5,349.17. he 
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facts alleged in the petition will sufficiently appear in the 
course of the opinion to make clear the point raised by the 
demurrer. 

It is contended by the defendants that the deposit of 
the city funds in the bank by Cook, treasurer, was un- 
authorized and illegal, and in consequence thereof an ac- 
tion could not be maintained by the city for its recovery. 
In support of this contention the case of State v. Keim, 
8 Nebr., 63, is cited, in which it was held that the state 
could not maintain an action against a bank to recover 
the money of the state, deposited in a bank by the state 
treasurer in violation of law, unless such act of the treas- 
urer had been ratified by the legislature. Whether the 
plaintiff can maintain this action depends upon the ex- 
tent to which State v. Keim, supra, is now to be consid- 
ered as an authority in this state. In McIntosh v. John- 
son, 51 Nebr., 33, the present chief justice, in commenting 
upon the principle announced in State v. Keim, supra, 
used the following language: “The writer by no means 
concedes that an illegal or unauthorized deposit of state 
money in a bank constitutes no cause of action in favor of 
the state to recover such money.” In the case of State v. 
Hill, 47 Nebr., 456, 527, Justice Post says: “All [Ne- 
braska cases mentioned] depend for their authority upon 
State v. Keim; but that. case, although in this state ac- 
cepted as an authoritative statement of the law, appears 
from a more careful analysis to rest upon premises wholly 
false, while the doctrine therein asserted has been, by a 
verdict practically unanimous, rejected in other jurisdic- 
tions. Reduced to the form of a syllogism the reasoning 
there employed may be thus stated: Public money, unlaw- 
fully loaned by an officer charged with its collection and 
safe keeping, can not, in the absence of an express ratifica- 
tion, be followed and recovered by the state,county or other 
public body. The deposit in bank for safe keeping, by an 
officer, of public money in his official custody is a loan 
thereof within the meaning of the Criminal Code. There- 
fore, public money can not be recovered in an action 
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against the bank in which it is deposited for safe keeping 
without an express ratification of such unlawful loan. The 
subject might in view of the obvious fallacy of that argu- 
ment be dismissed without further comment, but in view of 
the importance of the controversy and the gravity of the 
question involved, a reference to a few of the many author- 
ities in conflict with the utterances of this court will be 
here indulged. Mr. Mechem, in a note to section 922 of his 
valuable work on Public Officers, after a careful review of 
the authorities, intimates that State v. Keim stands alone 
in denying to the state the right to recover upon the facts 
reported, and adds that it ‘is not consistent with reason 
or authority if it was intended to hold that the state could 
not recover the money at all” And in Wolffe v. State, 79 
Ala., 201, Chief Justice Stone, in criticising that case, de- 
clares that it ignores ‘the principle that an outsider, by 
aiding in the misapplication of trust funds, knowing them 
to be such, constitutes himself a trustee and must account 
as trustee.’ San Diego County v. California Nat. Bank, 52 
led. Rep., 59, arose out of a state of facts quite similar to 
First Nat. Bank of South Bend, Ind., v. Gandy, [11 Nebr., 
431]. There one D.made a deposit of money to his account 
as county treasurer, there being no agreement that the iden- 
tical money should be returned, and it was in fact mingled 
with the funds of the bank. It was held, in an elaborate 
opinion by Judge Ross, that the county could recover on 
the ground that the bank was a mere trustee and was lia- 
ble as such; and the principle there stated was distinctly 
recognized by this court in the recent case of Cady v. South 
Omaha Nat. Bank, 46 Nebr., 756, holding that trust funds 
do not lose their’character as such by being deposited in 
bank to the trustee’s own account, but may be followed 
through any number of transformations and reclaimed by 
the owner so long as they can be distinguished in the 
hands of the trustee or his assignees.” In this case, State 
u. Hill, it was held that the “loans” of public money that 
were prohibited by the statutes and made criminal acts’ 
on the part of the officials making the loans include those 
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transactions only in which the conventional relation of 
borrower and lender exists, and have no application to 
the deposit in bank, for safekeeping, of public funds by 
the custodian thereof who so far retains his control over 
them that they may be by him at any time reclaimed. 
And on page 540, Judge Post, at the close of the opinion, 
says: “And the cases mentioned, so far as they conflict 
with the rule herein stated, should be overruled.” The 
allegations of the petition in the case before us show that 
the deposit in controversy was a demand deposit, made in 
the usual course of business and subject to the check and 
demands of Cook, the city treasurer, and was not a loan 
as that term is ordinarily used and understood in com- 
mercial transactions where the conventional relation of 
borrower and lender exists. In our view, the rule an- 
nounced in State v. Keim is not supported by any sound 
principle of justice or reason; it has been criticised by our 
own court and censured by the courts of other states, and 
can no longer be said to be an authority in this state. We 
hold, therefere, that a cause of action was stated in the 
petition, and that the general demurrer was properly over- 
ruled, and in doing so expressly overrule the principle an- 
nounced in State v. Keim, supra. 

There is no evidence preserved by bill of exceptions, 
and the presumption must be indulged that on the merits 
of the case a proper judgment was rendered. 

It is therefore recommended that the judgment be af- 
firmed. , 


Hastings and KirKpatriok, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


Notr.— Embezzlement by public officer. Cedar County v. Jenal, 14 
Nebr., 254; State v. Knox, 17 Nebr., 683; Conley v. State, 46 Nebr., 187; 
State v. Hill, 47 Nebr., 456; Bolln v. State, 51 Nebr., 582; Bartley v. State, 
53 Nebr., 310; Whitney v. State, 53 Nebr., 287; Moore v. State, 53 Nebr., 
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831. Embezzlement of public funds by a private person. Mills v. State, 
53 Nebr., 263. In the Jenal Case, supra, the county treasurer turned 
over to his successor the funds in a bank which was universally con- 
sidered a solvent institution. His successor received the money on 
deposit without a manual delivery. The bank failed. The county 
board elected to sue the old treasurer instead of the new. The Jenal 
Case is apparently overruled in the Hill Case, supra. In the Knox 
Case, supra, the justice, in refusing to issue a warrant in a case of 
embezzlement, was but following the ruling of the district judge who 
had sustained a demurrer to an indictment in the same form for the 
same offense. The case State v. Knox was brought by the ex-district 
attorney to test the correctness of the ruling by the district judge.— 
REPORTER. 


JOHN S. MorGAn, Sr., v. Hog Raisers MuTuAL INSURANCE 
COMPANY. 


FILeD JULY 10, 1901. No. 12,092. 
Commissioner’s opinion, Department No. 1. 


1. Mutual Insurance Company: LimirepD Liasibity. A mutual insur- 
ance company organized under chapter 46, Session Laws, 1899, 
can not by contract limit the number or amount of assessme?' : 
for which its members are liable. 


2, Void Contract. That portion of a contract of insurance between 
a company organized under the provisions of chapter 46, Session 
Laws, 1899, and one of its members, which seeks to limit the 
liability of a member as to number or amount of assessments, 
is contrary to law and can not be sustained. 


3. Continuing Liability. The liability of a member of such insurance 
company to pay his proportionate share of all assessments re- 
quired to satisfy the indebtedness of the company is a continu- 
ing one so long as he remains a member of the company. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Affirmed. 


T. M. Wimberly and A. G. Greenlee, for plaintiff in 
error. ' 


E. J. Clements, contra. 
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KIRKPATRICK, C. 


This is an action brought by the defendant in error, 
the Hog Raisers Mutual Insurance Company, against John 
S. Morgan, Sr., plaintiff in error, to recover the sum of 
$23.65, being a nine per cent. assessment on the amount 
of his insurance made to cover losses sustained by the mem- 
bers of the company. Judgment was entered in the dis- 
trict court for the company, and Morgan brings his case 
here by proceeding in error. 

The defendant in error organized under the provisions 
of chapter 46, Session Laws, 1899, providing for the organ- 
ization of mutual insurance companies to insure against 
loss of hogs by disease. From the record it appears that 
plaintiff in error made an application in due form to the 
insurance company for insurance on his hogs in the sum 
of $250. His application was approved, a policy was 
issued to him and he became a member of the company. 
At the time of making his application plaintiff in error 
paid the company $5, and signed an application, which, 
among others, contained a clause in the following lan- 
guage: “Future liability of the applicant for assessments 
or otherwise under this application or the policy issued 
thereon shall not exceed double the amount paid for this 
policy, as stated on the back of this application.” The 
policy issued by the company contained, among other pro- 
visions, one as follows: “Future liability of the applicant 
for assessments or otherwise under his original applica- 
tion, or this policy issued thereon, shall not exceed double 
the amount paid for this policy, as stated on the back 
hereof.” It appears that two assessments were made 
against plaintiff in error, which he paid, aggregating $10, 
which was double the amount he paid when he made his 
application, and, according to the foregoing provisions in 
_ the application and policy, was all he was obliged to pay. 
The sole question presented by the record in this case is 
whether or not plaintiff in error can be required to pay 
an additional assessment of nine per cent., which is his 
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proportionate share of the losses and expenses of the com- 
pany. A determination of this question requires a con- 
sideration of sections 130, 137 and 140 of chapter 43, 
Compiled Statutes 1899, which are part of the statute 
under which the company was organized, and for conven- 
jence they will be set out: 

“Sec. 130. All persons who take insurance in such com- 
pany shall thereby become and continue members of such 
company during the period their insurance is in force and 
no longer. Such persons shall sign an application obligat- 
ing themselves to pay all assessments made for losses sus- 
tained by a member and expenses of such company while 
they continue members of such company, and they shall 
also at the time of taking such insurance pay such an 
amount in cash as the by-laws may require.” 

“Sec. 1387. If any member for the space of thirty (80) 
days after personal notice of assessment, or by having the 
same mailed to him or her directed to the post office stated 
in the application for insurance, shall neglect or refuse to 
pay the sum assessed, then such company may sue for and 
recover such amount, together with costs. Suits at law 
may be brought against such company by the members 
thereof for the loss sustained if payment is withheld after 
the same becomes due.” 

“Sec. 140. Whenever the liabilities of such company 
shall exceed the amount of cash on hand there may be an 
assessment on the members payable in cash within thirty 
(30) days thereafter. No assessment shall be made on a 
member for liabilities incurred prior to his or her mem- 
bership. Any member shall be excluded from all benefits 
of insurance during all the time in which he or she may be 
in default of payment of assessinents. Such company by 
proper provisions in the by-laws may elect to make only an 
annual assessment, and no member shall be liable directly 
for losses and expenses otherwise than as in this act pro- 
vided. In such event should it becuine necessary such com- 
pany may borrow money to pay its losses and expenses to 
the date of the ‘annual assessment.” 
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From an examination of these sections it very clearly 
appears, first, that the person becoming a member is by 
law obliged to pay all assessments necessary to satisfy 
the losses and expenses of the company arising during his 
membership; second, that it is the duty of the board of 
directors of the company to make assessments whenever 
money is required to meet claims against the company ; 
third, that upon failure of the members to pay for thirty 
days after notice of an assessment, the company is au- 
thorized to maintain a suit to collect such assessment. It 
was the manifest intention of the legislature that all losses 
and expenses of the company should be paid, and under 
the law as we find it the member must respond to any and 
all assessments required to satisfy the indebtedness of the 
company. ; ows 

It is claimed by plaintiff in error that each member of 
the company made a like contract with plaintiff in error, 
limiting his liability, and that each member must be held 
to have contracted to accept in full of his loss the propor- 
tionate share realized from the assessments provided for 
-in the application and the policy. We find no merit in this 
contention. The law in force when the contract was made 
entered into and became a part of it, and members of a 
mutual insurance company, such as defendant in error, 
will not be permitted to avoid a liability created by stat- 
ute in the manner attempted in the case at bar. Russell 
v. Berry, 16 N. W. Rep. [Mich.], 651. 

There appears to be no error in the judgment of the trial 
court, and it is therefore recommended that the same be 
affirmed. 


Hastines and Day, CC., concur. 
‘By the Court: I*or the reasons stated in the foregoing 


-opinion the judgment of the trial ccurt is 
AFFIRMED, 


33 
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WARREN COCHRAN ET AL. V. L. LETITIA COCHRAN. 
FILED JuLy 10, 1901. No. 10,084. 
Commissioner’s opinion, Department No. 2. 

1. Finding of Execution Duly Issued by Proper Court and of Return 
Nulla Bona Sufficient. Upon proceedings in error from a decree 
in equity, the error assigned in the motion for new trial being 
that the decision is contrary to law, the finding that execution 
was duly issued out of the proper court, directed to the sheriff 
and against the proper defendant in execution, and that the 


execution was returned unsatisfied, is a sufficient finding that 
defendant had no property subject to execution. 


2. Court May Subject Beneficial Interest in Realty to Payment of 
Judgment. If a defendant owns real estate having the entire 
beneficial interest therein, the legal title being in another, a 
court of equity may, in proper proceedings, subject such real 
estate to the payment of a judgment against the owner with- 
out finding that the title was so placed in another with fraud- 
ulent intent. 


3, Finding of Facts Sufficient, of Fraudulent Intent Not Necessary. 

If the court finds all of the facts from which the law will infer 

a fraudulent intent, a decree based thereon will not be reversed 

- as contrary to law because the court failed to state in its finding 
that the fraudulent intent existed. 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


B. F. Cochran, for plaintiffs in error. 


Jno. Porte: , Bartlett & Baldrige and William V. Allen, 
contra. : 


SEDGWICK, C. 


This action was begun in the district court for Douglas 
county. It was tried to the court without a jury, and 
there were findings and decree in favor of the defendant 
in error, L. Letitia Cochran. The decree was entered on 
the 1st day of June, 1897, and directed the sale of the land 
involved in the suit upon an order for the payment of per- 
manent alimony in favor of this defendant in error and 
against the plaintiff in error, Warren Cochran, and the 
defendants in the court below prosecute in this court a 
petition in error from the decree. 
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Nearly all the questions argued in the briefs upon the 
petition in error may be disposed of by the suggestion that _ 
no bill of exceptions nor any pleadings appear in the rec- 
ord. There is in the motion for a new trial in the court 
below an assignment of error that “the decision of the 
court is contrary to law,” and in the assignments of error 
in this court it is alleged ‘The decision of the court ex- 
pressed in the decree is contrary to law and the court erred 
in rendering judgment for the plaintiff,’ and “The decis- 
ion of the court is not sustained by the findings,” and upon 
these assignments of error it is argued in the brief that 
the finding of the trial court, that the defendant had not 
sufficient property to satisfy an execution, is not suffi- 
ciently definite. The court found that the execution was 
duly issued out of the proper court and directed to the 
sheriff against the proper defendant in execution, and that 
the execution -was returned unsatisfied, and we do not 
think it can be said that the decree is contrary to law on 
account of any insufficiency in this finding. 

It is next urged that the decision is contrary to law, be- 
cause as to one of the pieces of property described therein 
there was no finding of fraud, and the judgment seeks to 
subject an equitable interest of defendant. The finding was 
“That the title to [describing the land] is in the name of 
the defendant Elmer G. Cochran in trust for the defend- 
ant Warren Cochran and that Warren Cochran is the 
owner of all the beneficiary interest in and to the said 
premises and that the said defendant Warren Cochran is 
not in possession of the said premises and that the said 
property is subject to the payment of said debt.” In. the ab- 
sence of the evidence and the pleadings, we can not say 
that this is not a sufficient finding to support the decree 
directing the sale of the land upon the judgment against 
Warren Cochran. If the judgment debtor owns real es- 
tate, the legal title to which is in another, but without any 
beneficiary interest, and the judgment debtor owns all 
the beneficiary interest in the land, a court of equity may, 
in proper proceedings, direct the defendant’s interest in the 
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land to be sold whether or not the title was so placed in 
the third person with fraudulent intent. If the result is 
to prevent the creditor from enforcing his claim against 
the land, the impediment may be removed by a court of 
equity and the land sold to satisfy the judgment. 

In regard to another piece of real estate embraced in 
the decree it is objected that although it is found that the 
co-defendant paid a valuable consideration for the land 
the court subjects the whole estate to the payment of 
the judgment without finding fraudulent intent on the 
part of the purchaser or that he knew of fraudulent intent 
on the part of the seller. It is true the words “fraudulent 
intent” do not appear in this finding, but the court finds 
the facts in detail, from which it appears that the fraud- 
ulent intent must have existed, and this finding is, we 
think, sufficient to justify the decree. Upon this point 
many references are made in the briefs to the pleadings in 
the case, which of course can not assist us, as the plead- 
ings do not appear in this record. 

There are no errors discussed in the briefs which were 
brought to the attention.of the trial court by the motion 
for a new trial, and we necommend that the decree of the 
trial court be affirmed. 


OLDHAM and PounpD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


ITunry HARMAN, ADMINISTRATOR, V. G. BENSON HARMAN. 
FiLrep JuLy 10, 1901. No. 10,197. 
Commissioner’s opinion, Department No. 2. 


1, Surety of Decedent Compelled to Pay, May Proceed Against Estate 
Under Assignment by Substitution. One who, as surety for a 
decedent, is compelled to pay a claim while pending against the 
estate of his principal, may take an assignment of the claim 
and proceed thereon in the name of the original claimant; or 
may be substituted and proceed in his own name. 
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2. Time of Payment Immaterial; Appeal Will Lie in Either Event. 
It is immaterial whether the surety pays the claim before or 
after the hearing thereon in probate court; and in either case 
he may appeal in the name of original claimant. 


3. Evidence. Evidence found to support the findings of trial court. 


Error from the district court for Johnson county. 
Tried below before STULL, J. Affirmed. 


S. P. Davidson, for plaintiff in error. 
M. B.C. True, contra, 


SEDGWICK, C. 


This cause comes here upon petition in error from a 
judgment of the district court of Johnson county. It was 
tried there by the court without a jury, upon appeal from 
the county court upon disallowance of a claim against the 
estate of George W. Harman, deceased. The claim was 
upon a promissory note given to one Henry Hahn for $500 
and interest, and signed by George W. Harman and his 
son, G. Benson Harman. After the death of George W. 
Harman a controversy arose as to which was the principal 
debtor, the estate claiming that George W. Harman signed 
as surety for Benson, and Benson claiming that he signed 
as surety for George W. Harman. The claim was filed 
by Henry Hahn, the original payee in the note, and, .be- 
fore the hearing in the probate court upon the claim, suit 
was brought upon the note against Benson and judgment 
obtained, and a transcript of the judgment filed in Ne- 
maha county, where Benson had land. Benson was at- 
tempting to procure a loan upon this land, and when he 
had done so, the money sufficient to pay the judgment 
against him on this note was retained. After the hearing 
in the county court and the claim against the estate dis- 
allowed, Benson took an assignment of the claim against 
the estate from Henry Hahn and paid off the judgment 
against him on the records in Nemaha county out of the 
said loan, An appeal was then taken in the name of Hahn 
to the district court from the disallowance of the claim 
in this case by the county court. Benson filed his peti- 
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tion in the case in the district court, in which he set out 
the foregoing facts, and alleged that he was surety on 
the note in question and that his father, George W. Har- 
man, was the principal thereon. The district court, upon 
the trial, found this allegation to be true; and the evidence 
being sufficient to support this finding, the questions aris- 
ing upon this record must be determined with reference 
to the fact that Benson was surety only for his father, 
who was the principal maker of the note. 

The first question is presented by the motion filed in 
behalf of the estate to strike the petition from the files. 
This motion was predicated upon the theory that Benson 
Harman could not avail himself of the appeal taken by 
Henry Hahn, the original claimant. We think this motion 
was rightly overruled. Section 45 of the Code provides: 
“In case of any other transfer of interest, the action may 
be continued in the name of the original party, or the 
court may allow the person to whom the transfer is made, 
to be substituted in the action.” This applies to the prose- 
cution of a claim against an estate in probate proceedings. 
In this case, Benson Harman, being surety on the note, 
was compelled to pay the same, and upon so doing took a 
written assignment of the claim from the owner of the note 
in which he was authorized to prosecute the claim in the 
name and stead of the original claimant; and there is no 
doubt of his right to do so. When the appeal was after- 
wards taken to the district court in the name of the orig- 
inal claimant, the court might allow the assignee to be 
substituted as the claimant in the action. It is true this 
was not formally done, but the assignee having filed the 
petition therein in his own name setting up the facts, 
the order of the court refusing to strike the petition 
from the files was equivalent to substituting the assignee 
for the original claimant. 

The motion to dismiss the appeal because it had been 
abandoned by the original claimant may be disposed of 
upon the same grounds. There was nothing to show any 
abandonment of the appeal, except that the petition was 
filed in the name of the assignee instead of the original 
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claimant, and in that petition the facts were shown jus- 
tifying such proceeding. The ruling of the court refusing 
to dismiss the appeal was, therefore, correct. 

It is insisted that the judgment of the district court is 
not sustained by sufficient evidence, and in that connec- 
tion it is suggested: that at the time of the trial of this 
cause in the county court the then claimant, Henry Halin, 
had no sort of claim against the estate; but to this we can 
not agree. The note on its face appears to be a joint note, 
but the fact was that the estate was the principal debtor 
and Benson was liable as surety only. Hahn, therefore, 
had a valid claim against the estate; the fact that he pro- 
ceeded also against the surety would not invalidate his 
claim against the principal. When the surety was com- 
pelled to, and did, pay the claim, he succeeded to the 
rights of the claimant as hereinbefore shown, and he could 
either proceed in the name of the original claimant or be 
substituted for him, as he saw fit. He did proceed in the 
name of the original claimant until the time for filing 
petition in the district court, and it is immaterial whether 
he paid the claim before or after the hearing in the pro- 
bate proceedings. The finding that he was entitled to re- 
cover upon this claim is supported by the evidence. 

It is insisted that there was a settlement between Ben- 
son Harman and the other parties interested in the estate 
in which it was agreed that Benson Harman should pay 
this note in consideration of the favorable terms which 

“he obtained in the settlement; but the. trial court found 

otherwise, and we are satisfied that the evidence abun- 
dantly supports the finding of the trial court. We do not 
find any error in the record requiring a reversal of the 
case. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


OLDHAM and PounpD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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Cuicaco, Rock Istanp & Paciric RAILWAY COMPANY VY. 
CHARLES ANDREESEN AND JOHN HARMSEN, EXECUTORS. 
FitEep Juuy 10, 1901. No. 10,005. 

Commissioner’s opinion, Department No. 2. 


|, Railroad Can Not Obstruct Watercourses; Must Construct Drain. 
A railroad company in building its road has no right to ob- 
struct natural watercourses, and must construct a culvert or 


drain with a proper grade to carry off the water from such 
natural stream which it crosses. 


2, Damages Notwithstanding Damages. Damages are recoverable by 
a landowner against a railway company for maintaining an in- 
sufficient culvert or drain in an embankment, whereby his lands 
are flooded, although damages may have been recovered by 
plaintiff or his grantor for the location of the road, because 
the damages then recoverable were to be estiinated upon the 
theory that the road would be constructed and maintained in 
a reasonably proper and skillful manner. 


3. Damages Accrue at Actual Overflow. The right to damages for 
an obstruction of a stream by an insufficient culvert or drain 
does not accrue when the railroad is built, but when the over- 
flow actually results. 


Error from the district court for Sarpy county. Tried 
below before Scorr, J. Affirmed. 


M. A. Low, W. I’. Evans, C. 8S. Montgomery, Lorenzo W. 
Billingsley and Robert J. Greene, for plaintiff in error. 


Charles L. Hover, contra. 


OLDHAM, C. 


The defendant in error, herein styled the plaintiff, 
sued the plaintiff in error, herein styled the defendant, 
in the district court of Sarpy county, Nebraska, for dam- 
ages alleged to have been caused to the pasture lands, 
walnut grove and fish-pond of plaintiff’s testator. These 
lands adjoined the right of way of the defendant, and were 
alleged to have been damaged by the negligent reconstruc- 
tion of defendant’s road-bed, by which a natural stream 
of running water was dammed and caused to flow back on 
the lands of plaintiff’s testator. Plaintiff had judgment 
below, and defendant brings error. j 
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The facts from which this controversy arises are, that 
on the lands of plaintiff’s testator there was a running 
stream fed by a spring, which flowed down a narrow, deep 
ravine in a northeasterly direction and emptied into 
Pappio creek. Before defendant’s railroad was built 
plaintiff’s testator had constructed two fish-ponds by 
damming this ravine below the springs. A sluice-box was 
placed at the bottom of the dam of the first fish-pond 
‘through which the water passed into the second fish-pond 
and by a similiar appliance the water from the second 
pond was conducted back into the natural channel, 
through which it flowed into Pappio creek. This basin 
drained about ten acres of the land claimed to have been — 
Jamaged by overfiow on account of defendant’s ob- 
struction of this stream. In 1890 the defendant, by con- 
demnation proceedings, procured a right of way running 
east and west through the lands of plaintiff’s testator and 
across this running stream. By this proceeding the lower 
fish-pond and a portion of the upper fish-pond were con- 
demned for defendant’s right of way. When defendant 
first constructed its railroad it erected a trestling over the 
ravine, but destroyed the artificial connection between the 
two fish-ponds and filled up the second fish-pond with the 
exception of the lower end of it, which was left still con- 
nected with the natural channel of the stream that flowed 
into Pappio creek. Plaintiff’s testator constructed a 
ditch from the upper fish-pond through the trestling of 
defendant’s road and back into the lower part of the second 
pond for the purpose of conducting the water back into 
its natural channel, and, according to the testimony of all 
of plaintiff’s witnesses, this furnished a sufficient drain- 
age basin for these waters. In 1896 the defendant filled 
up this trestling with a solid embankment of earth, thereby 
destroying the artificial ditch that had been constructed 
for drainage under their right of way. Defendant placed 
a twenty-four inch tiling under its road-bed to take the 
place of this ditch for drainage purposes; and as to the 
sufficiency of this tiling: to properly drain the Jands on 
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the vouth side of the right of way this controversy de- 
pends. The negligence in the reconstruction of the road- 
bed which the evidence of plaintiff imputes to the defend- 
ant is that the tiling was placed about four feet higher 
than the bottom of the ditch which drained the lands be- 
fore the fill was made, and that because of this elevation 
the water that was formerly conducted away by the ditch 
was dammed and caused to flow back on the lands of the 
plaintiff’s testator, destroying about ten acres of his pas- 
ture lands and a walnut grove thereon. Plaintiff’s testi- 
mony tended to show that prior to the reconstruction of 
this road-bed there had been no swamps or back-water on 
the lands in controversy and that the lands were good 
pasture lands and contained a valuable grove of walnut 
timber, and that on account of the overflow of the lands 
the walnut trees had been killed and the grass had been 
greatly injured. Defendant, in its brief, does not com- 
plain of the damages awarded as having been excessive, 
but contends that under the evidence and the law it was 
entitled to have had a verdict directed in its favor by the 
court below. It seems to contend that all the injuries 
‘complained of in this suit were included in the claim for 
damages which was awarded plaintiff’s testator in the con- 
demnation proceedings by which the land was taken for 
defendant’s right of way. It also contends that there is 
no proof of any negligence in the reconstruction of the 
road, and that the statute of limitations has barred plain- 
tiff’s claim for damages. 

With reference to the contention that the damages sued 
for in this cause were only such as were included in the 
award of damages allowed in the condemnation proceed- 
ings we can not agree with the conclusion of defendant’s 
able counsel. Damages awarded in condemnation pro- 
ceedings for a right of way are allowed on the supposition 
that the road will be skillfully constructed, not only with 
reference to the safety of the traffic on such railroad, but 
also that it shall be constructed in harmony with the spirit 
of the maxim which says, “So use your own as not to in- 
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jure another.” Heuce it has been held that injuries re- 
sulting from the unskillful construction of railroad cul- 
verts can not be estimated as a part of the damages for 
the right of way of a railroad company, and that proceed- 
ings for condemnation of the land to which the landowner 
and the company were parties shall not operate as an 
estoppel in an action for injury to his lands caused by the 
unskillful construction of culverts. Ohio & M. R. Co. v. 
Wachter, 123 Ill., 440, 5 Am. St. Rep., 532. Emery v. 
Raleigh & G. R. Co., 102 N. Car., 209, 11 Am. St. Rep., 727. 
It is universally held to be the duty of a railroad company 
when its right of way passes over a stream of running 
water to so construct its road-bed as to carry off the water 
of the running stream, and any failure to perform this 
duty, on account of imperfect culverts or any other means 
of defective drainage which causes the water to flow back 
upon the lands adjoining the right of way, is actionable 
_ negligence. Omuha & R. V. R. Co. v. Brown, 29 Nebr., 492; 
Sullens v. Chicago, R. I. & P. R. Co., 38 N. W. Rep. [Ia.], 
545; Bryant v. Bigelow Carpet Co., 181 Mass., 491; Ohio 
& M. R. Co. v. Thillman, 32 N. E. Rep. [Tll.], 529; John- 
son v. Atlantic & St. L. R. Co., 35 N. H., 569, 69 Am. Dec., 
560. 

The contention that the statute of limitations has barred 
this action seems to be founded on the theory that because 
the road was built in the year 1890 plaintiff should have 
immediately anticipated all the injury that might ever 
accrue to his land by reason of any defective construction 
of defendant’s ‘road, and have brought his action within 
the statutory period from the date of the completion of 
defendant’s road. But this is not the law. A man has no 
right to anticipate an injury from the probable negligence 
of some one else. The statute of limitations does not run 
until the injury has been actually received. Plaintiff had 
no right to sue defendant until defendant injured him 
by a negligent act. His right of action did not accrue in 
this case until his land had been overflowed; hence the 
statute of limitations would run from the date of the over- 
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flow of the land, and not from the date of the completion 
of defendant’s railroad. Sullens v. Chicago, R. I. & P.-R. 
Co. supra; Chicago, B. & Q. R. Co. v. Schaffer, 16 N. E. 
Rep. [Ill.], 239; Omaha & R. V. R. Co. v. Standen, 22 
Nebr., 343. 

Defendant, in its brief, attacks the instructions of the 
court or rather some isolated paragraphs of them. These 
instructions were all given orally to the jury by consent 
of both parties to the suit, and they are not free from criti- 
cism on account of being illogically connected and lacking 
the clearness and precision that characterizes commenda- 
ble instructions. But taken as a whole they certainly give 
the defendant the benefit of everything it was entitled to 
in this controversy—in fact two instructions were given, 
at the request of the defendant, that would appear to be 
clearly erroneous, and given as they were, without a 
proper qualification, might have misled the jury, to plain- 
tiff’s material damage; but. as plaintiff prevailed below, 
these instructions will be held to be error without preju- 
dice. The policy of giving oral instructions in the trial 
of important cases is never to be commended; and it is 
only permitted when consented to by both parties. It in- 
vites inaccuracy and a want of precision in the phrase- 
ology of the charge, which always leaves it open to criti- 
cism by the unsuccessful party in the suit. The parties 
who invite oral instructions, do so with notice of the prob- 
ability of this defect. When the instructions so given, 
taken as a whole, fairly present the issues to the jury, we 
will not examine for fly-specks on the sentences and 
. phrases that compose the charge. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


SEDGWICK and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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NotEe.—A Natural Watercourse.—Where surface-water having no 
definite source is supplied by falling rains and the melting snow from 
a hilly region or high bluffs, and owing to the natural formation of 
the surface of the ground is forced to seek an outlet through a gorge 
or ravine, and by its flow assumes a definite or natura] channel, and 
escapes through such channel regularly during the spring months 
of every year, and in seasons of heavy rains, and such has always 
been the case so far as the memory of man runs, such accustomed 
channel through which the waters flow may fairly be said to possess 
the atttributes of a natural watercourse. Palmer v. Waddell, 22 Kan., 
352. Reaffirmed in Union P. R. Oo. v. Dyche, 31 Kan., 120, cited in 33 
Kan., 776. 

A railroad company, in constructing its railroad across a natural 
watercourse, constructed a culvert of such insufficient dimensions 
that-it would not permit all of the water of the stream durin: floods 
to flow naturally or through the culvert. Afterward the railroad 
was placed in the hands of a receiver, and while in his hands and 
during a flood, the water in the stream, by reason of the railvoad 
and insufficient culvert, overflowed the plaintiff’s land and injured 
his crops. The railroad company was lable in damages. Union Trust 
Co. +. Cuppy, 26 Kan., 754, cited in 43 Kan., 156, 53 Kan., 317, 423.— 
REPORTER. 


STATE OF NEBRASKA, EX REL. F. D. HUNKER, V. PRANK 
WEST. 
FILED JuLy 10, 1901. No. 10,161. 
Commissiouer’s opinion, Department No. 2. 


Township: Supervisors CAN Fini VACANCY IN THEIR Boarp. Where 
a vacancy occurs in a board of supervisors in a county under 
township organization the remaining members of the board 
constitute the proper authority to fill such vacancy. 


Error from the district court for Cuming county. 
Tried below before Evans, J. Affirmed. 


F. D. Hunker, M. McLaughlin, J. C. Crawford and 1’. 
M. Franse, for plaintiff in error. 


McNish & Oleson, contra. 


OLDHAM, C 


_ This was an information in quo warranto filed by the 
county attorney of Cuming county, Nebraska, to test the 
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legality of the appointment of the respondent to the office 
of supervisor of the third district of Cuming county. All 
the facts were set up in the information. The respondent 
demurred to the information, and his demurrer was sus- 
tained by the court below, the information dismissed, and 
relator brings error. 

The only question involved in the controversy is as to 
the proper appointing power when a vacancy occurs by 
resignation in a board of supervisors in a county under 
township organization. It appears from the information 
that a vacancy occurred in the board of supervisors of 
Cuming county on account of the resignation of the mem- 
ber from the third supervisor district of said county. Af- 
ter this vacancy occurred the county clerk, the county 
treasurer and the county judge attempted to fill the va- 
cancy by the appointment of Owen Kane, who immediately 
filed his bond, subscribed to the oath of office and de- 
manded the office. The remaining members of the board 
of supervisors refused to recognize the appointment so 
made, and proceeded to appoint the respondent, Frank 
West, who immediately qualified and entered upon the dis- 
charge of his duties under the appointment made by the 
members of the board. Relator claims that the appoint- 
ment in this case should be made as provided for in sec- 
tion 108, chapter 26, of the Compiled Statutes of 1897. 
In the case of the State v. Taylor, 26 Nebr., 580, it was held 
that this section of the statute did not apply to vacancies 
in a board of supervisors in a county under township or 
ganization under the law as it existed in 1883. It was 
there held that a supervisor, in respect to his election and 
appointment, was a township and not a county officer. 
Chapter 28 of the Laws of 1895, which is now chapter 18, 
article 4, of the Compiled Statutes of 1899, repealed all 
former acts governing township organization and substi- 
tuted a new and complete act in lieu thereof. Section 7 
of this act provides: “The county commissioners of any 
such county having adopted township organization shall 
each be assigned to the supervisor district in which he may 
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reside, or if two reside in one district then the one resid- 
ing nearest the center of such district shall be the super- 
visor of such district and the other shall be the super- 
visor for the district nearest to his residence, and the three 
shall forthwith, appoint four supervisors to fill the vacan- 
cies in the other four supervisors’ districts, and the newly 
appointed supervisors shall duly qualify and file their oath 
to office and bond with the county judge within ten days 
after such appointment. Any vacancy shall be filled by ap- 
pointment by the remaining supervisors.” We think that 
a fair construction of this section makes the concluding 
sentence confer the authority on the remaining members 
of the board to fill any vacancies that may occur in the 
board. If it had been the intention of the framers of this 
act to limit the power of the board in filling vacancies to 
such vacancies as existed at its first meeting, the last sen- 
- tence of this section should have been eliminated, because 
the power to fill vacancies existing at the time a change is 
made in a county from the commissioner to the supervisor 
system is fully provided for with the last sentence of this 
section stricken out. In construing a statute, every word 
and sentence should be given full effect, if possible; and to 
give the concluding sentence of this section any force or 
effect whatever it must be interpreted to confer the power 
of filling any vacancy, occurring in a board of supervisors, 
on the remaining members of the board. In the case of 
State v. Rankin, 33 Nebr., 266, it was held: “Where a law 
creating an office specifically provides how vacancies oc- 
curring in such office shall be filled, such provision, and 
not the general law on the subject of vacancies, governs 
and controls the methed of filling vacancies in such office.” 

It is therefore recommended that the judgment of the 
district court be affirmed. 


SEDEWICK and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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LAURA A. GILBERT, APPELLANT, VY. CATHERINE A. GARBER 
ET AL., APPELLEES. 


Firep JuLy 10,1901. No. 10,218. 
Commissioner’s opinion, Department No. 2. 


‘', Power of Collecting Agent Limited to Receipt of Money. ‘The 
power of a collecting agent, by the general law, is limited to 
the receiving for the debt of his principal that which the law 
declares to be a legal tender, or which is by common consent 
considered and treated as money and passes as such at par. 


», Where Debtor Pays to Person Not Owner and Not in Possession 
of Note, the Burden is Upon Him to Show Payee’s Authority. 
One who makes payment to a second person, not the owner 
of the note and not in possession of it, of mouey to be applied 
in payment of the debt thereby evidenced, assumes the burden 
of proving that the party to whom payment was made was 
empowered to collect the money. Richards v. Waller, 49 Nebr., 
639, followed. 


+. Receipt of Interest Payments Not of Itself Sufficient to Establish 
Authority. A course of dealing by which a loan company has 
received and receipted tor interest payments on a negotiable 
promissory note from the mortgagor or his assigus will not 
of itself be sufficient proof of its, agency to receive and receipt 
for the payment of the principal of said note when said note 
is in the hands of an innocent person, for value, before ma- 
turity. 

|, Evidence Insufficient. Kvidence examined, and held not sufficient 
to show an agency for the collection of a negotiable, promissory 
note. 


APPLAL from the district cuurt for Webster county. 
Heard below before Bean, J. Reversed. 


Jumcs MeNeny, for appellant. 


J. 8. Gilham, Lorenzo W. Billingsley, Robert J. Greene. 
’. H. Hagelin and A. A. Kidd, contra. 


OLDHAM, C. 


This was an action to foreclose a real estate mortgaye 
instituted by the appellant, herein styled the plaintiff, in 
the district court for Webster county, Nebraska. This 
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mortgage was given on lands in said county by the defend- 
ants, Catherine A. Garber and Joseph Garber, her hus- 
band, to secure the payment of a coupon note executed 
and delivered to James H. Tallman, of the firm of Moore 
& Co., of Hartford, Connecticut, which note was trans- 
ferred before maturity for a valuable consideration, in 
the ordinary course of business, by James H. Tallman to 
the plaintiff herein. This loan had been negotiated 
through the agency of the Nebraska & Kansas Farm Loan 
Company of Red Cloud, Nebraska. As the interest cou- 
pons fell due the defendants would pay the amount due 
thereon to the Nebraska & Kansas Farm Loan Company 
at Red Cloud, Nebraska, and it would forward the same to 
the firm of Moore & Co., at Hartford, Connecticut, and 
that firm would pay the same to the holder of the note and 
the coupons would:then be returned through the Ne- 
braska & Kansas Farm Loan Company to the defendants. 
When the principal note became due the defendants Gar- 
ber executed a new mortgage on the lands in controversy 
to secure a new note and coupons payable to the Nebraska 
& Kansas Farm Loan Company. The new note so exe- 
cuted was sold and transferred by said company to one 
Samuel Slocum, who was made a party defendant in this 
cause of action and filed an answer and cross-petition. 
The defendants Garber answered, admitting the execu- 
tion of the note and mortgage and pleading payment of 
the full amount due thereon to the Nebraska & Kansas 
Farm Loan Company, which they allege was the duly au- 
thorized agent of Moore & Co. and of the plaintiff to re- 
ceive such payment, At the trial below the cross-petition 
of Slocum was continued, and judgment was rendered for 
the defendants Garber and against the plaintiff, and 
plaintiff appeals. 

Plaintiff contends that there was no evidence introduced 
below tending to show the agency of the Nebraska & Kan- 
sas Farm Loan Company to collect for the plaintiff the 
principal sum of the note in controversy, and certainly 
none in any way tending to show any authority to accept 

34 
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a new loan in renewal of the old one. It is a well estab- 
lished rule of this court that a course of dealing by which 
even the mortgagee and payee of a negotiable promissory 
note has received and receipted for the interest payments 
on such note from the mortgagor or his assigns will not 
of itself be sufficient proof of his agency to receive and 
receipt for the principal of said note, when such note is 
in the hands of an innocent purchaser, for value, before 
maturity. Eggert v. Beyer, 43 Nebr., 711; Stark v. Olsen, 
44 Nebr., 646; Bull v. Mitchell, 47 Nebr., 647. And if 
this kind of a course of dealing will not of itself prove an 
agency in a party named as payee in the note, much less 
would a similar course of dealing, by a stranger to the 
note, tend to prove such agency. We have looked carefully 
through the evidence preserved in the bill of exceptions 
in this case to see if there was anything proved beyond the 
course of dealing already set out in this opinion, tending 
to show any agency on the part of the Nebraska & Kansas 
Farm Loan Company to act for this plaintiff either in the 
collection of the principal sum of the note or in procuring 
a renewal of such note, and after a careful research we are 
unable to discover anything. Nor can we find anything in 
the record that tends to establish any relation, by anv 
course of dealing between the plaintiff and the Nebraska 
& Kansas Farm Loan Company, that could give the latter 
the reasonable appearance of having been clothed with the 
authority of an ostensible agent by the plaintiff to per- 
form such act. This court has held in the well-con- 
sidered case of Moore v. Pollock, 50 Nebr., 900, “that 
the power of a collecting agent by the general law 
is limited to receiving for the debt of his principal, that 
which the law declares to be a legal tender, or which 
is by common consent considered and treated as money, 
and passes as such at par, is established by all the author- 
ities.” Now if we should be inclined to hold that the col- 
lecting of the interest on the principal debt and the re 
mitting of same to the plaintiff by the Nebraska & Kansas 
Farm Loan Company did at least tend to show an osten- 
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sible agency for that purpose, still under the doctrine just 
announced the only agency that it could tend to show 
would be one to receive the payment of this debt in legal 
tender currency, and not an agency to extend the loan. 
Defendants rely on the cases of Phania Ins. Co. v. Wal- 
ter, 51 Nebr., 182, and Thomson v. Shelton, 49 Nebr., 644, 
as tending to support the judgment of the trial court in 
this case. The case of Phenix Ins. Co. v. Walter, supra, 
is in some respects Similar to the case at bar. In that case 
the note and mortgage were executed through the same 
instrumentalities as the one in the case at bar. The dif- 
ference in the facts, however, which clearly distinguishes 
that case from this one is that the Phoenix Insurance Com- 
pany, which was the holder of the note, had a course of 
dealing with the Nebraska & Kansas Farm Loan Company 
in which that company had acted as its collecting agent; 
while in this case no such course of dealing was ever shown 
to have existed between the plaintiff and that company; 
and while, in the case just cited, the loan was renewed, 
yet the renewal loan was sold and transferred by the Ne- 
braska & Kansas Farm Loan Company and the proceeds 
thereof placed to the credit of the insurance company on 
their books, and the collecting agent of the insurance com- 
* pany was notified by the loan company of this collection, 
and a part of this collection appears to have been paid to 
the insurance company. Now in the case at bar there is 
no proof at all that one cent of the money received for the 
sale of the new note given to the loan company was ever 
credited to Moore & Co. or to this plaintiff, or that either 
of them was ever notified, either that the loan had been ex- 
tended and a new note and mortgage taken, or that such 
new note had been sold or anything received from the sale 
thereof. In fact, the evidence: shows that the plaintiff 
never had any knowledge of the existence of the Nebraska 
& Kansas Farm Loan Company, or auy dealing of any kind 
whatever with it, so far as she knew. The case of Thomson 
v. Shelton, supra, differs from the case at bar in this, that 
the loan was paid in money to the mortgagee and payee of 
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the note; and in that case a course of dealing was shown 
between the mortgagee and the holder of the note which 
the court held was sufficient to show an ostensible author- 
ity on the part of the mortgagee to collect the note for the 
holder. To bring this case within that rule the paymeut 
should have been made in money to James H. Tallman and 
a course of dealing shown between Tallman, or his firm, 
with the plaintiff that would cause a prudent man to be- 
lieve that Tallman had been authorized to make the col- 
lection for the plaintiff. 

This case seems to stand on all fours, so far as the facts 
are concerned, with the case of Richards v. Waller, 49 
Nebr., 639, in which it is said: “Where payment of a nego- 
tiable note secured by mortgage was made to an invest- 
ment company and such payment was never forwarded to 
the party to whom such note had been transferred, held, 
that the mere fact that antecedent payments of interest 
made in like manner had been made to be forwarded to 
the transferee of such note, and had been so forwarded, 
did not bind the holder of the note as to the final payment 
not forwarded, it being shown by the evidence that such 
holder had never in any way held out or recognized the 
investment company as her agent.” 

It follows from the above course of reasoning that the 
judgment of the district court is not founded on sufficient 
evidence to show the agency of the Nebraska & Kansas 
Farm Loan Company in taking a new loan from the de- 
fendants in payment of the plaintiff’s claim, but as there 
has been no hearing in the court below on the answer and 
cross-petition of defendant Slocum, it is recommended 
that the judgment of the district court be reversed, with 
directions to the lower court to enter a judgment in favor 
of the plaintiff on her note and mortgage as prayed for 
in her petition. 


SEDGWICK and PounpD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed, with 
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directions to the lower court to enter a judgment in favor 
of the plaintiff on her note and mortgage as prayed for in 


her petition. 
REVERSED. 


December 4, 1901. Reversal modified. Case reversed 
generally. 


Puinip H. BENDER v. KINGMAN & COMPANY.* 
FILED JULY 10,1901. No. 9,810. 
Commissioner’s opinion, Department No. 2. 


1, Fraudulent Intent Always Question of Fact, But Not Always 
for Jury. While by reason of section 20, chapter 32, Compiled 
Statutes, the intent of the vendor in an alleged fraudulent con- 
veyance is always a question of fact, it does not follow that 
such question of fact must in every case be left to the jury. 


2, It is Proper to Direct Verdict, Where Evidence is Undisputed and 
Conclusions Are Foregone. Where from uncontradicted evidence 
all reasonable men must conclude that the vendor’s purpose in 
making a sale was to hinder creditors, and that the purchaser 
had notice of such intent prior to parting with the considera- 
tion, it is proper for the court to direct a verdict. 


3, Admissions of Vendor in Presence of Vendee Competent. Admis- 
sions of the vendor in the presence of the vendee, before the 
latter parted with the consideration, as to the intent with 
which the sale was made, are competent, though coming after 
the vendee had taken possession, since they tend to show notice 
of the vendor’s intent to the vendee. 


Error from the district court for Thurston county. 
Tried below before Evans, J. Affirmed. 


George G. Bowman, R. G. Strong and M. C. Jay, for 
plaintiff in error. 


James H. McIntosh, contra. 


PouND, C. 
This is an action of replevin involving possession of a 


*Rehearing allowed. 
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stock of agricultural implements taken by defendants un- 
der attachments against Weiser Bros. and claimed by 
plaintiff as their vendee. The facts with respect to the 
transfer from Weiser Bros. to Bender are sufficiently set 
forth in the opinion in Kingman & Co. v. Weiser Bros., 
48 Nebr., 834. The trial court directed a verdict for the 
defendants, and such action and the receiving of testimony 
as to certain admissions made by Weiser Bros. are as- 
signed as error. 

Under section 20, chapter 32, Compiled Statutes, it is 
undoubtedly true that the intent of the vendor in an al- 
leged fraudulent conveyance is always a question of fact. 
That is, certain circumstances appearing, it does not fol- 
low, as a matter of law, that there was fraudulent intent, 
but an actual intention to hinder, delay or defraud must- 
have had a substantive existence in the mind of the vendor ; 
and if there was no such intent, the law will not make one 
from his acts. But this question of fact differs in nowise 
from any other so far as the relative functions of the court 
and of the jury are concerned. Where, upon any issue of 
fact, the uncontradicted evidence is such that all reason- 
able men must reach the same conclusion, there is no need 
of submitting the issue to a jury and a verdict may be di- 
rected. Hlliott v. Carter White Lead Co., 538 Nebr., 458. 
The evidence as to the intent of Weiser Bros. in making 
the sale was the same as that set forth in Kingman & Co. 
v. Weiser Bros., supra, and could leave no doubt in the 
mind of any one that they intended to hinder and delay 
their creditors and sold the property for that purpose. It 
was no less clear from the plaintiff’s own testimony and 
that of his witnesses that he had ample notice thereof be- 
fore he parted with the consideration. He took possession 
before the attachments were levied. But an inventory was 
necessary to determine the exact amount to be paid, and 
whether he was to give notes to Weiser Bros. or they to 
pay him depended on whether the stock should prove to 
exceed or should fall below the value of a certain interest 
in lands to be conveyed by the plaintiff in payment or part 
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payment as the case might be. A bill of sale and a con- 
veyance of the real property were drawn and were depos- 
ited in a bank pending the inventory, to be delivered “to 
the parties entitled thereto” on its completion. Before it 
was completed, notice of the intent of Weiser Bros. and of 
their financial condition was brought home to the plaintiff 
in more than one way, as the evidence conclusively estab- 
lishes. He could and should have stopped then and there 
“and rescinded, when these facts came to his knowledge. 
Until he had finally parted with the consideration, he 
could not claim to be an innocent purchaser. Hedrick v. 
Strauss, 42 Nebr., 485. 

With respect to the evidence of admissions on the part 
of Weiser Bros. as to their purpose in making the sale, the 
case is no less cleav. While these statements were made 
after plaintiff had taken possession, they were made in his 
presence, pending the inventory, and before the papers 
were exchanged. They were evidently received not to show 
the intent of the vendors, but to show that the vendee had 
knowledge of it. Coming before he parted with the con- 
sideration, they were clearly admissible for that purpose, 
and, under repeated rulings of this court, were sufficient 
to establish such notice. Karll v. Kuhn, 38 Nebr., 539; 
Temple v. Smith, 18 Nebr., 514. 

We recommend that the judgment be affirmed. 


SEDGWIcK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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STURDEVANT BrotHers & COMPANY V. FARMERS & MEr- 
CHANTS BANK OF RUSHVILLE. 


Furxep JULy 10,1901. No. 10,060. 
Commissioner’s opinion, Department No. 2. 


1. Cashier Can Not Obligate Bank on Undertaking, Where It Has No 
Interest. A cashier of a bank has no authority, merely by virtue 
of his office, to obligate the bank upon an undertaking in re- 
plevin in a cause wherein the bank has no interest. 


2. Bank Can Not Pledge Credit as Accommodation in Judicial Pro- 
ceeding. It is not within the powers of an incorporated state 
bank to pledge its credit, as a mere matter of accommodation, 
by executing undertakings in judicial proceedings. 


3. Where an Obligation is so Clearly Ultra Vires that No One Can 
.Be Misled, No Estoppel Arises. Where an incorporated bank 
becomes surety in such an undertaking, no estoppel to assert 
want of power to incur the obligation arises solely upon the 
ground that other parties have been misled and acted in re- 
liance thereon to their disadvantage, since the obligation was 
so clearly ultra vires that the parties must have known it and 
taken their chances of the corporation carrying it out. 


4. The Bank Will Only Be Estopped Where It Has Acquired and 
Retains Property by Means of the Contract. In such cases, 
the corporation will be held estopped only where it has ac- 
quired money or property by means of the contract in excess 
of its powers, and, having retained the same or the proceeds 
thereof, sets up want of power against the party seeking to 
enforce it. 


5. In Replevin, Defendant Being Required to Object to an Insuffi- 
cient Surety, Can Not Rely on Estoppel by the Delivery of 
Property to Plaintiff. The statutes make it the duty of a de- 
fendant in replevin to except to insufficient sureties upon the 
undertaking; and hence, where want of power in the surety is 
palpable, he can not rely upon delivery of property to the 
plaintiff by the sheriff as estopping the surety to make such 
defense, 


Error from the district court for Douglas county. 
Tried below before Krysor, J. Affirmed. 


Michael F. Harrington, Will H. Thompson and James 
M. Kerr, for plaintiffs in error. 
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William V. Allen, Willis H. Reed and Harrison C. 
Brome, contra. 


Argued orally by Will H. Thompson, for plaintiffs; by 
Willis H. Reed, contra. 


Pound, C, 


This action was brought upon an undertaking in re- 
plevin, executed in the name of the defendant bank by its 
cashier. Trial was had to the court, without a jury, and 
the plaintiff prosecutes error from a judgment in favor 
of the defendant. The facts are substantially undisputed, 
and the only questions argued relate to their legal effect. 
At the time the undertaking in question was given, the de- 
fendant was a corporation organized under the state bank- 
ing act. There were five stockholders: J. H. Armstrong, 
owning fifty-five shares; W. W. Wood, twenty shares; one 
Weeter, a non-resident, twenty shares; and W. D. Arni- 
strong, the cashier, five shares. J. H. Armstrong was 
president and had the active management of the business. 
W. D. Armstrong was cashier, and these two, with Mr. 
Wood, who was vice-president, were directors. In No- 
vember, 1890, one Ross, being about to bring an action of 
replevin against Sturdevant Bros., the plaintiffs herein, 
applied to Mr. Wood, who was a lawyer in Rushville, and 
had no part in the active management of the bank, to fur- 
nish a surety upon the required undertaking as an ac- 
commodation. Mr. Wood was not a proper surety under 
’ our statutes, and he referred Ross to W. D. Armstrong, 
at the same time cautioning the latter not to sign such a 
bond without the very best indemnity. W. D. Armstrong: 
took an indemnity bond running to the bank and executed 
the required undertaking in the bank’s name, signing it 
“Farmers & Merchants Bank of Rushville, by W. D. Arm- 
strong, cashier.” The sheriff accepted this undertaking 
and delivered the property in controversy to Ross. Trial 
was had about a month later, which resulted adversely 
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to Ross, and the property having been sold and disposed 
of by him after delivery under the writ, and the alterna- 
tive judgment for its value remaining unsatisfied, suit was 
brought on the undertaking. The president and manager 
of the bank was absent at the tinie the undertaking was 
executed and did not even know that any person in the 
bank was upon the replevin undertaking till after trial 
and judgment in the replevin suit, nor did he know the 
exact status of the matter till about eight months after 
the bond was signed. Mr. Wood, as the evidence shows, 
had nothing to do with the conduct of the bank’s business, 
but devoted his attention to the practice of law. Hence we 
do not think that his suggestion, made at his law office, that 
Ross apply to the cashier for a bond, is to be interpreted 
as an act in his capacity of director. He afterwards ap- 
peared in the cause as counsel, and the suggestion was 
evidently made as a lawyer, and not as a director of the 
corporation. What he may have said in his law office, 
while not engaged in the business of the bank, was not 
binding uponit. Merchants Bank v. Rudolf, 5 Nebr., 527. 
As the case stands, then, the bank must be held, if at all, 
by reason of the act of its cashier in executing the under- 
taking inits name. We feel clear that such an act was not 
within his authority, real or apparent, and we do not see 
how any one could have supposed that it was. The pen- 
alty of the bond and the amount for which judgment is 
sought are each within very little of the entire capital 
stock of the bank. Certainly the pledging of the bank’s 
credit for so considerable an amount, as a mere accommo- 
dation, without benefit or advantage to the institution, 
was an act which ought to have received the serious con- 
sideration of the directors, if it could have been done at 
all. It is undisputed that the cashier had no actual an- 
thority so to do, and that the opinion of the directors was 
never taken. That it was not within his ordinary or 
ostensible authority is well settled. Bank of Commerce v. 
Hart, 37 Nebr., 197; Rich v. State Nat. Bank, 7 Nebr., 201; 
Merchants Bank v. Rudolf, 5 Nebr., 527; Chase v. Swift 
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& Co., 60 Nebr., 696; Western Nat. Bank v. Armstrong, 
152 U. 8., 346; Farmers & Merchants Nat. Bank vo. Smith, 
77 Fed. Rep., 129; State Nat. Bank v. Newton Nat. Bank, 
66 Tred. Rep., 691; 4 Thompson, Corporations, secs. 4754, 
4762. In Farmers & Merchants Nat. Bank v. Smith it 
was held that it was not within the powers of the bank 
to engage in the business of selling mortgage bonds on 
commission, and that no act of an officer in excess of the 
corporate powers could be said to be within the scope of 
his customary authority. In Western Nat. Bank v. Arm- 
strong the court say, in speaking of a transaction out of 
the usual course of banking: “Such transactions would 
be so much out of the course of ordinary and legitimate 
banking as to require those making the loan to see to it 
that the officer or agent acting for the bank had special 
authority.” Some attempt was made, indeed, to show that 
it was customary for banks in this state to execute bonds 
and undertakings in judicial proceedings. But the evi- 
deuce shows merely that officers of banks as individuals 
were in the habit of accommodating each other and their 
customers, and falls far short of showing that the corpora- 
tions themselves ever engaged in such practice. Even if 
the conversation of Ross and Wood out of the bank and 
the act of the cashier thereafter could be construed as an 
act of a majority of the directors, we do not think that the 
execution of a replevin undertaking in an amount nearly 
equaling the entire capital stock of the bank, as an ac- 
commodation, in a cause wherein the bank had no interest, 
was within the powers of the bank, so that, of itself, the 
act of a majority of the directors could bind it. Western 
Nat. Bank v. Armstrong, 152 U. 8., 346; Farmers & Mer- 
chants Nat. Bank v. Smith, 77 Fed. Rep., 129; Commercial 
Nat. Bank v. Pirie, 82 Fed. Rep., 799; Lucas v. White Line 
Transfer Co., 70 Ia., 541, 30 N. W. Rep., 771. .Where so 
extravagant a liability is incurred without benefit to the 
bank and as a mere accommodation, the interests of de 
positors and stockholders have to be taken into account. 
It would be highly impolitic to permit the money of de- 
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positors placed in a bank on the faith of its capital, to be 
imperiled by sanctioning such transactions. If the act is 
of a nature which public policy or the very nature of the 
corporation prohibits it from doing, there could be no 
ratification. Thompson v. West, 59 Nebr., 677. Thus, in 
Lucas v. White Line Transfer Co., supra, the officers of a 
corporation engaged in the freight and transfer business 
signed its name to a bond as surety for a third person by 
way of guaranty of his credit. Afterwards the president 
of the company wrote a letter in its name agreeing to pay 
the amount called for by the bond. It was held that 
neither act created any liability. But even if the act here 
in question be held not to be of this class but to belong 
yvather with such unauthorized transactions as that in- 
volved in State v. Bank of Hemingford, 58 Nebr., 818, 
and to be capable of ratification, yet we do not think 
any ratification has been shown. Cases such as the one 
last cited, where the bank enters into a systematic course 
of unauthorized dealing in merchandise, keeping and re- 
taining the merchandise or its proceeds, are very different 
from the one at bar. This case is to be compared rather 
to Western Nat. Bank v. Armstrong, 152 U. S., 346, where, 
as the court said, it did not appear “that the bank ever 
got a penny of the borrowed money or any benefit or ad- 
vantage whatever by reason of the transaction.” The 
pledge of the bank’s credit in this case was on its face 
purely an accommodation. The bank could in no possible 
way be better off by reason of such gratuitous assumption 
of liability. ; 

It is argued that the bank is estopped to assert want 
of authority by reason of silence on the part of its officers 
till after the trial of the replevin suit, and the retaining 
of an indemnity bond furnished by the plaintiff in re- 
plevin. But it appears that the chief managing officer of 
the bank and principal stockholder therein had no knowl- 
edge of the manner in which the bond had been executed 
till after the replevin case had been tried, and that he 
repudiated the act at once when he learned what had been 
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done, and caused the cashier to be removed. Silence while 
ignorant of the facts was no ratification (Western Nat. 
Bank v. Armstrong, 152 U. S., 346); if silence could in 
any event be treated as a ratification of such an act. Ger- 
man Nat. Bank v. First Nat. Bank, 55 Nebr., 86. Nor do 
we think that, had the facts been known, silence co:ld be 
held to work an estoppel in a case of this kind, since the 
’ undertaking was so clearly outside of the bank’s powers 
that no one had any cause to be misled thereby or to sup- 
pose that he was doing more than take his chances of per-. 
formance. 5 Thompson, Corporations, sec. 6009; Lucas 
v. White Line Transfer Co., 70 Ia., 541, 30 N. W. Rep., 771. 
The principle that a corporation, which has entered into 
a contract in excess of its powers and received the fruits 
-or benefits thereof, will not be permitted to set up want 
of authority is not applicable to this controversy. The 
cases coming under that principle will be found to be 
those wherein the corporation has “acquired money or 
property by means of a contract in excess of its powers, 
and then, when the other party contracting seeks to en- 
force against the corporation the obligation which it 
has assumed therein, pleads that it had no power to 
enter into the’ contract, and at the same time keeps 
the money or the property.” 5 Thompson, Corpora- 
tions, sec. 6018. With respect to the indemnity bond 
taken by the cashier when he executed the replevin 
undertaking, it may be observed that the bank is not as- 
serting, nor has it asserted, any rights under that bond. 
Nothing whatever has accrued to the bank’s advantage by 
reason of it. Furthermore, no act of the directors adopt- 
ing or accepting such indemnity is shown. In this respect 
German Nat. Bank v. First Nat. Bank, supra, is analogous. 
It is said also that the bank is estopped to claim that the 
act was beyond its powers because the property replevied 
was taken away from the now plaintiffs by virtue of the 
undertaking. But the bank did not deprive the plaintiffs 
of any property. The sheriff was not bound to and should 
not have delivered the property upon such an undertaking. 
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The parties should not have acquiesced in his so doing by 
failure to except as required by law or to make objection 
at any time. The insufficiency of the surety on the under- 
taking was palpable, and the sheriff and the plaintitts 
herein are fully as much to blame as the bank. Having 
themselves to blaine for resting so long upon such doubt- 
ful security, plaintiffs may not invoke the rule as to in- 
cidence of liability where one of two innocent parties must 
suffer. 
We recommend that the judgment be affirmed. 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


CHARLES GRrorre v. SAMUEL N. WELL & COMPANY. 
FILrep JULY 10,1901. No. 10,241. 
Commissioner’s opinion, Department No. 3. 


1. Retiring Partner is Liable for Debts of Firm, Unless Released 
by Creditors. A retiring partner remains liable for all the ex- 
isting debts of the firm to the same extent as if he had not re- 
tired. The agreement between him and the remaining partner, 
that the remaining partner will assume and pay all existing 
debts of the firm while valid as between themselves, can not 
change their relation to the creditors, unless the creditors be- 
come parties thereto. . 


2..Diligence is Required on the Part of Creditor. he creditor of 
the firm, after notice comes to him of the retirement of one 
partner and the assumption of the firm debts by the other 
member, should deal with reasonable diligence in the manage- 
ment of any securities in his hands for the payment of his 
claim, and exercise due caution in seeing that no advantage is 
taken of the retiring partner; but this is all that can be re- 
quired. 


Error from the district court for Douglas county. 
Tried below before DickrNson, J, Affirmed. 
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O'Neill & Gilbert, for plaintiff in error. 


E. G. McGilton, Montgomery & Hall and C. A. Goss, 
contra. 


Dwurrisg, C. 

Charles Grotte, the plaintiff in error, and Katy Grotte 
were partners engaged in the wholesale liquor business in 
the city of Omaha, and in July, 1895, the partnérship be- 
came indebted to Weil & Co., of Cincinnati. On October 
2, 1895, Charles Grotte sold his interest in the business to 
his copartner, Katy Grotte, she on her part agreeing to 
pay all outstanding liabilities of the firm and to hold him 
harmless from the same. October 3, 1895, what appears 
to be a circular letter was sent to Weil & Co. in which it 
was stated that Charles Grotte had retired from the firm 
and had no further interest therein, and that the new man- 
agement had assumed and would pay all indebtedness. 
This letter was received by Weil & Co. in due course of 
mail. On October 4, Charles Grotte wrote a personal let- 
ter to Weil & Co. in which he stated that he had retired 
from the firm of Grotte & Co., and soliciting employment 
as traveling salesman for them. To this letter Weil & Co. 
replied on October 6, in which letter they called attention 
to the indebtedness of Grotte & Co., and said, “You are 
aware you are responsible to us for this debt.” March 9, 
1896, the indebtedness due Weil & Co. had been reduced 
to $296.80, and on that date Katy Grotte executed her note 
to Weil & Co. for the amount, Matthew A. Hall becoming 
surety thereon. This note was taken by. the law firm of 
McCabe, Wood, Elmer & McGilton, to whom Weil & Co. 
had sent the account for collection. We wish to remark 
here that the plaintiff in error insists that Weil & Co. took 
this note in payment of the account, while defendants in 
error claim that the note was taken as collateral security 
and without prejudice to the right of Weil & Co. to sue the 
account any time. The note, when received by Weil & Co., 
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was discounted at a bank in Cincinnati, and at its ma- 
turity the Cincinnati bank sent it to Omaha for collection, 
where it was protested for non-payment, returned to the 
Cincinnati bank and taken up by Weil & Co. The ac- 
count of Grotte & Co. was credited with the amount of the 
note when received, and the account closed, but upon the 
note being protested and returned to Weil & Co., the 
account was charged with the amount of the note. On 
again coming into possession of the note Weil & Co. sent 
it to their attorneys in Omaha for collection, and when 
payment was demanded of Hall, the surety, he requested 
the attorneys to commence suit on the account, promising 
when judgment was obtained to purchase the judgment. 
At a later date, and as testified to by Hall and McGilton, 
who had the note in charge, Hall gave his personal check 
for the amount of the note, not as payment, nor to be sent 
to Weil & Co., but as an evidence of his good faith in agree- 
ing to purchase any judgment that might be obtained 
against the members of the firm of Grotte & Co. on the 
account, it being understood that McGilton was to hold 
the check in his own possession until after the trial of the 
cause. Suit was brought on the account in the county 
court against the firm of Grotte & Co. and the individual 
. members thereof, and judgment entered for the plaintiff in 
said action. Charles Grotte appealed to the district court, 
and the court, after the evidence was closed, directed the 
jury to return a verdict for the plaintiff, and from a judg- 
inent entered on this verdict the plaintiff in error has 
brought the case to this court. After the entry of judg- 
ment in the county court, Hall borrowed money from one 
Montgomery, with which he purchased the judgment from 
Weil & Co. and took an assignment thereof to Montgomery. 

Several errors are assigned, but the material question 
for our consideration is whether the court erred in direct- 
ing a verdict for the plaintiff. If the court was right in 
directing a verdict, the other errors assigned and argued 
are immaterial. The plaintiff in error is undoubtedly 
right in his contention that after a sale of his partnership 
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interest to Katy Grotte, one of the considerations of which 
was that she should assume and pay the firm indebtedness, 
she, as between themselves, became the principal debtor, 
and he a surety. Did Charles Grotte occupy the relation 
of a surety to Weil & Co.? At the time Grotte & Co. pur- 
chased from Weil & Co. the goods on account of which this 
indebtedness was contracted the firm of Grotte & Co., 
Charles Grotte and Katy Grotte, the individual members 
of the firm, were each and all primarily liable for the debt, 
and the question is, can two parties, each being primarily 
responsible to a creditor for the payment of a debt, change 
the relation of one of them by some agreement among 
themselves and to which the creditor is not a party, in 
such a way that one of those shall become a surety only 
for the payment of the debt and change. the relation exist- 
ing between them and the creditors so as to require the 
creditor to deal with that party as though he had been a 
surety only at the inception of the account? This is still 
an open question in this state, and as the courts of the 
country are divided, we are at liberty to adopt the rule 
that we see fit, and one which we think is the better rule. 
The following cases hold that partners, by an agreement 
among themselves, may make one partner a surety for the 
payment of the firm creditors and compel the creditors, 
in the collection of their claim, to deal with him upon the 
strict rules applicable to the rights of a surety: Stone v. 
Chamberlin, 20 Ga., 259; Hoopes v. McCan, 19 La. Ann., 
201;Barber v. Gillson, 18 Nev., 89; Bell v. Hall, 5 N. J. Bq., 
477; Millerd v. Thorn, 56 N. Y., 402; Colgrove v. Tallman, 
67 N. Y., 95; Gates v. Hughes, 44 Wis., 332. The cases 
holding a contrary doctrine are: Mason v. Tiffany, 45. IIL, 
392; Williams v. Boyd, 75 Ind., 286; Atken v. Thompson, 
43 Ya., 506; Rawson v. Taylor, 30 Ohio St., 389; Whittier 
‘po. Gould, 8 Watts [Pa.], 485; Morton v. Richards, 18 Gray 
(Mass.], 15; McCoy v. Jack, 34 S. EB. Rep. [W. Va.], 991. 
The general rule relating to all contracts is that the par- 
ties thereto can not change their relation to each other 
except by a new contract to that etfect based upon some 
35 
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new consideration. This rule, in its application to cases 
like the one under consideration, is spoken. of by Judge 
Story in the following language: “It frequently happens, 
that upon the retirement of one partner, the remaining 
partners undertake to pay the debts and secure the credits 
of the firm. This is a mere matter of private arrangement 
and agreement between the partners; and can in no re- 
spect be admitted to vary the rights of existing creditors 
of the firm.” Story, Partnership, sec. 158. We do not 
wish to be understood as holding that the creditors of a 
firm, upon learning that one partner had retired, will not 
be held to the duty of acting in good faith in the manage. 
ment of security placed in his hands for the payment of 
his claim, or in the preservation of liens and in the appli- 
-cation of payments made. Should the creditors fail, after 
notice to perform these duties, and such failure result in 
damage to the retired partner, it might well be regarded 
in a court of equity as cause to release him, at least to the 
extent of his damage. In such case the terms of the con- 
tract have not been changed; but the fact that new rela- 
tions had arisen between the partners, by which one as- 
sumes as between them the burdens of all, might well call 
upon the creditors to act in such way as not to injure the 
retiring partner. We can not, however, go to the extent 
of holding that a contract upon which two persons agree 
with a third to be jointly and primarily liable for a debt 
can be changed by the agreement of the debtors them- 
selves so as to require the creditor to accept one as 
a principal debtor and the other as a surety for its 
payment. With this as our view of the law, and with 
the remark that we can not discover in the record any 
bad faith on the part of Weil & Co. in the steps taken for 
the collection of their claims, it becomes unnecessary to 
examine other matters discussed in the brief of counsel 
for the plaintiff in error. We might say, however, that it 
appears to us that there was no consideration whatever 
existing for the note given by Mr. Hall. The evidence is 
undisputed that when the note was taken, McGilton, who 
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held the claim for collection, refused to make any agree- 
ment for the extension of time, and expressly reserved. the 
right to sue the account whenever he saw fit. It was ex- 
pressly agreed that this note should be held as collateral] 
security, and a sale of the note by Weil & Co., if to discount 
it means that a sale was made, would simply be a conver- 
sion of the note upon the part of Weil & Co. The evidence 
is also undisputed that the check given by Hall was not 
to be used in the payment of this claim, but was to be 
held by McGilton in the nature of a security that Hall 
would perform his agreement and buy whatever judgment 
Weil & Co. might recover upon their account against 
(irotte & Co. and the partners of that firm. 

We discover no error in the record, and recommend that 
the judgment of the district court be affirmed. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


WILLIAM GLOVER ET AL. V. HarGabIne-McKirrrick Dry 
GOODS COMPANY ET AL. 


FILED JULY 10,1901. No. 10,168. 
Commissioner’s opinion, Department No. 3. 


1. Demurrer for Want of Equity, Presents the Question of Whether 
Plaintiff Has Adequate Remedy at Law. When a petition is 
evidently framed for the purpose of setting out an equitable 
cause of action, a general demurrer thereto is equivalent to a 
demurrer for want of equity under the former practice, and 
presents the question whether the plaintiff has an adequate 
remedy at law. 


2. In Action to Set Aside Fraudulent Conveyance. Vendor Always 
Proper, But Not Always Necessary, Party. The vendor in a 
conveyance alleged and proved to have been fraudulently made 
and to be for that reason void as against creditors is always a 
proper, but not in all cases au necessary, party to an action by 
the latter to set the instrument or transaction aside, If he has 
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reserved or retained no title or interest in or lien upon the 
property, but has parted with it both absolutely and completely, 
he has no rights to be affected by the result of the litigation 
and his presence may be dispensed with. 


3. Garnishment: Lien: AcTioN ror DAMAGES: CREDITOR’s BILL. By 
proceedings in garnishment, an attachment or judgment cred- 
itor may acquire a lien upon personal effects in the possession 
of a vendee who has acquired them by means of a sale or 
transfer fraudulent as against the creditors of the vendor, and 
in a case in which an action for damages, as at the common 
law, would not afford an adequate remedy, the lien may be 
enforced in equity by an action in the nature of a creditor’s 
bill. 


Error from the district court for Hamilton county. 
Tried below before Sepewick, J. Affirmed. 


LE. E. Carr, George B. France and Tibbets Bros., Morey 
& Anderson, for plaintiffs in error. 


Hainer & Smith, contra. 


AMES, C. 


This is a proceeding in error to review a decree by 
Judge Sedgwick, sitting in the district court for Hamil- 
ton county. On the 5th day of September, William R. 
Smith, who was a merchant in business at the city of 
Aurora, in that county, made a sale and delivery, which 
the court found, upon sufficient evidence, to be fraudulent 
and void as to creditors, of all his stock in trade to the 
above-named plaintiffs in error. On the 6th day of Oc 
tober, 1896, the defendants, Hargadine-McKittrick Drv 
Goods Company, obtained a judgment against Smith in 
the county court, and on the same day, after execution 
returned “no goods,” procured a summons in garnishment 
to be issued and served on Glover and Farney, who, on the 
2d day of November, answered, denying the indebtedness 
to Smith or the possession of any money or property be- 
longing to him. On the 7th day of that month the dry 
goods company began this action by a petition commonly 
called a creditor’s bill, reciting the proceedings in the 
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county court and praying to have the conveyance of his 
goods by Sinith set aside as fraudulent as to creditors and 
a sufficient amount of the goods or of the value or pro- 
ceeds of them applied to the satisfaction of their judgment. 
On the 7th day of September the defendant, the Hamilton 
County Bank, also began an action in the district court 
against Smith and caused an order of attachment to be 
issued and to be served, together with a notice in garnish- 
ment, upon the fraudulent vendees. This action proceeded 
to judgment upon December 7, and three days afterwards 
the garnishees made answer to the same effect as that made 
by them in the other case in the county court. Upon both 
“answers the garnishees were discharged. To this action 
the Hamilton County Bank was made a party, but Smith 
was not. - The former, in due season, filed an answer and 
cross-petition, setting forth the proceedings in its action 
against Smith and in other respects substantially like the 
petition of the plaintiffs. To these pleadings, separately, 
the plaintiffs in error filed demurrers upon three grounds, 
of which the first and third only are insisted upon in 
argument, namely, that there is a defect of parties de- 
fendant, and that the petitions do not state facts sufficient 
to constitute a cause of action against them. On December 
5, after garnishment proceedings in the county court had 
been concluded and while those in the district court were 
pending, but after the beginning of this action, Smith 
made a general assignment for the benefit of his creditors. 
Both demurrers were overruled, and the plaintiffs in error 
- filed answers, which, for the purpose of this opinion, may 
be regarded as general denials, with the addition of spe- 
cially pleading as separate defenses, the proceedings in 
garnishment and their discharge therein and the making 
of the assignment for the benefit of creditors. To these 
two special defenses the court sustained demurrers. 
Plaintiffs in error then made a written demand for a trial 
by jury, which was denied, and the cause proceeded by the 
usual course to a decree finding all the issues joined in 
favor of the plaintiff and cross-petitioner, and adjudging 
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a first lien on the property in cantroversy in favor of the 
plaintiffs in error for moneys alleged in their answer and 
proved to have been disbursed by them in payment of 
taxes, and asecond lien in behalf of the plaintiff and cross 
petitioner and providing for the satisfaction of the same 
out of the proceeds of the stock of goods which had been 
sold and disposed of by the defendants in the action during 
its pendency. 

If the demurrers to the petition and cross-petition were 
properly overruled, the exception to the denial of the 
motion for a trial by jury was not well taken. When a 
petition is evidently framed for the purpose of setting out 
an equitable cause of action, a general demurrer thereto 
is equivalent to a demurrer for want of equity under the 
former practice, and presents the question whether the 
plaintiff has an adequate remedy at law. Gullickson v. 
Madsen, 87 Wis., 19, 57 N. W. Rep., 965, and cases cited. 
The vendor in a conveyance alleged and proved to have 
been fraudulently made, and to be for that reason void as 
against creditors, is always a proper, but not in all cases 
a necessary, party to an action by the latter to set the in- 
strument or transaction aside. If he has reserved or re- 
tained no title or interest in or lien upon the property, 
but has parted with it, both absolutely and completely, he 
has no rights to be affected by the result of the litigation 
aud his presence may be dispensed with (Potter v. Phillips, 
44 Ia., 353, 357; Campbell v. Jones, 25 Minn., 155; Smith 
“. Grim, 26 Pa. St., 95) ; and the case is the same when it 
is sought to enforce a lien against the property. McCor- 
mick v. Lawton, 3 Nebr., 449. If, by reason of the garnish- 
ment proceedings, or the pendency of the action, or both, 
the defendants in error had acquired liens upon the prop- 
erty, or the same had been taken into the custody of the 
law at, the time of the making of the assignment for the 
benefit of creditors, that instrument was wholly inopera- 
tive upon it. The investigation is, therefore, narrowed to 
the inquiries whether, by the means mentioned, the de- 
fendants in error acquired liens upon the property or 
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placed it 12 custodia legis, and if so, whether their rights 
are enforceable to'this action in equity. To the first two 
of these questions this court has already given an answer 
plainly deducible from the statute. The statute enacts, 
‘An order of attachment binds the property attached 
from the time of service and the garnishee shall stand lia- 
ble to the plaintiff in attachment * * * from the time 
he is served with the written notice,” ete. Code of Civil 
Procedure, sec. 212. Now, it is provided by preceding sec- 
tions that the order of attachment shall be served upon 
the garnishee, together with the notice, and the return of 
the officer shall show the names of the garnishee and_ the 
time of service upon each. All the accessible property 
levied upon is taken into the actual possession of the officer 
and is, of course, bound from the date of the levy, so that 
express legislation to that effect is unnecessary, and the 
word used in section 212 is not “levy,” but “service,” hav- 
ing evident reference to the same term in the preceding 
sections relative to the process of garnishment. But to 
bind specific property for the payment of money or the do- 
ing of any other act, is the very definition of a lien. This 
court accordingly held in Reed v. Fletcher, 24 Nebr., 435, 
not only that the plaintiff in attachment undoubtedly ac- 
quires an equitable lien by the garnishment proceedings 
upon the effects in the hands of the garnishee, but that by 
such proceedings the property is taken into the custody 
of the law so that it can not hereafter, pending the pro- 
ceedings, be actually seized upon mesne or final process 
against the debtor. To the same effect is Northfield Knife 
Co. v. Shapleigh, 24 Nebr., 635, in which case execution 
creditors were enjoined from levying their writs upon 
property in the hands of the garnishee and it was held 
that if the latter should abandon the property, the court 
would appoint a receiver to administer the trust. The 
doctrine of these cases is reaffirmed in Grand Island Bauk- 
ing Co. v. Costello, 45 Nebr., 119, and the matter ought 
now to be considered as finally set at rest. (Counsel for 
plaintiffs contends, adversely to his arguneiut in support 
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-of the demurrer for defect of parties, that only such ef- 
fects are reached by garnishment as the debtor himself 
night, in its absence, have asserted a right or title to; and 
shat as it is shown by the circumstances of this case, that 
the debtor parted absolutely and completely with all his 
. right, title and interest in the property, there was nothing 
in the hands of the garnishee, upon which the proceedings 
in garnishment could lay hold and that the garnishee, after 
his answer, having been discharged by order of the court, 
the proceedings had then come to an end. If this was true, 
then, as is saidin Northfield Kmife Co. v. Shapleigh, supra, 
“proceedings in garnishment would be an expensive farce, 
which would give the attaching creditor no rights under 
the attachment.” The lien is created, not by the answer 
of the garnishee, and the order of the court thereon, but 
by the process and service upon the garnishee, and is af- 
fected by no interlocutory order of the court so long as in 
one case the attachment remains in force, or in the other 
the judgment remains unpaid; provided, of course, pro- 
ceedings for its enforcement shall be begun within the stat- 
utory period of limitations. There is no force in the ob- 
jection that property parted with by the debtor in fraud of 
his creditors is not charged with the lien. As to the cred- 
itors, it is still his property, and, as was held by the court 
in. Smith v. Sands, 17 Nebr., 498, the fraudulent vendee 
takes and holds the property in trust for the creditors. 
All that, in such case, the garnishment does is to convert 
what was before a trust for all the creditors, generally, into 
specific trusts in behalf of the persons suing out the pro- 
cess. The above cited decisions of this court seem also to 
have sufficiently settled the question of practice. The 
statute enacts that the lien may be enforced by an action. 
An action has been aptly defined to be “any proceeding in 
a court of justice for the enforcement or protection of a 
right or the redress or prevention of a wrong.” The statute 
does not provide what shali be the particular nature of the 
action; and the fact that the lien is created by statute, 
indicates nothing in that regard. The nature of the action 
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is, as in other cases, to be determined by the character aa 
circumstances of the litigation. Where an ordinary suit 
at law will afford an adequate remedy, it should, doubtless, 
be employed; but when, as in the case at bar, there is a 
fraudulent conveyance to be set aside and conflicting liens 
to ascertain and adjust, and the fraudulent vendee is dis. 
posing of the goods and converting.them to his own use, so 
that an accounting is requisite, the forms and machinery 
of a common law action are manifestly unsuited to the situ- 
ation, and incapable of affording adequate relief, and there 
is no reason why resort may not be had to equity. 

For the foregoing reasons it is recommended that the 
judgment of the district court be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is : 


AFFIRMED. 


UNIVERSITY OF MICHIGAN, APPELLANT, V. ANNA MCGUCKIN, 
ADMINISTRATRIX, APPELLEE.* 


FILED JULY 10,1901. No. 10,080. 


Commissioner’s opinion, Department No. 3. 


_ 


. Marriage Is a Civil Contract. In this state marriage is a civil 
contract, and whenever the minds of parties, capable of enter- 
ing into such a contract with each other, meet in a common 
consent thereto, at the same time, there is a valid marriage. 


2. Facts Will Not Be Reviewed in Absence of Bill of Exceptions. 
In the absence of a bill of exceptions the findings of the trial 
court on a question of fact will not be reviewed. 


I 


3. Answer Sufficient. Answer examined, and held to contain a suffi- 
cient averment of marriage between the defendants, when as- 
sailed for the first time on appeal. 


APPEAL from the district court for Douglas county. 
Heard below before Krysor, J. Affirmed. 


*RNehearing allowed. 
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“Wright &€ Thomas and Wright & Stout, for appellant: 


This action was brought to foreclose a mortgage exe- 
cuted by Daniel L. McGuckin. After the commence- 
ment of the action, it was discovered that defendant 
Anna McGuckin was living with her co-defendant Daniel 
McGuckin, claiming to be his wife. By leave of court, 
she was made a party defendant, for the purpose of 
cutting out any claim of right she might assert: in 
or to the property. She answered, setting up that 
she was and is the wife of Daniel McGuckin. The 
court held, as a conclusion of law, that Anna MeCGuckin 
was the wife of Daniel L. McGuckin at the date of the 
execution of the mortgage, and that the property in ques- 
tion was the homestead of Anna McGuckin. 

The fact of copulation after a promise per verba de fu- 
turo, is simply evidence presumptive of a promise de prw- 
sentt. The fact of living together, is not itself marriage. 
It is simply presumptive evidence that a promise was 
made. The court can not, under these findings of fact, in- 
dulge in any presumption. The simple question left for 
the court to decide is whether a promise per verba de fu- 
turo cum copula,* spoken and performed when the parties 
were incapable of entering into the marriage relation, con- 
stitutes a marriage. As to what constitutes a common law 
marriage: Duncan v. Duncan, 10 Ohio St., 181, 183; Bar- 
num v. Barnum, 42 Md., 251, 297; Stoltz v. Doering, 112 
Ill, 234; Crymble v. Crymble, 50 Til. App.,544; Cartwright 
v. McGown, 121 Ill., 388; Cheney v. Arnold, 15 N. Y., 345; 
Holmes v. Holmes, 1 Abbott (C. C.), 525, 588; Cram v. 
Burnham,5 Me., 213; Carter v. Parker,28 Me.,509; Collins 
v. Collins, 80 N. Y., 1,11; Goldbeck v. Goldbeck, 18 N. J. 
Eq., 42; Robertson v. State, 42 Ala., 509; Clark v. Cassidy. 
64 Ga., 662, 666; state of Beverson, 47 Cal.,621; Van Tuyl 
». Van Tuyl, 57 Barb. [N. Y.], 285; Ahlberg v. Ahlberg, 
24.N. Y.S., 919; State v. Worthingham, 23 Minn., 528. 


*By words concerning [the] future with copulation. 
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A homestead may be abandoned by wife while husband 
is still living. Dickman v. Birkhauser, 16 Nebr., 686. 


I. R. Andrews and J. J.Breen, contra. 


ALBERT, C. 


This action was bronght by Elizabeth H. Bates against 
Daniel L. McGuckin and Anna McGuckin to foreclose a 
mortgage, executed by the first-named defendant to the 
plaintiff. Anna McGuckin resisted the foreclosure on the 
ground that at the time of the execution of the mortgage, 
and at all times subsequent thereto, she was the wife of 
her co-defendant, and that the mortgaged premises was 
their family homestead; that the mortgage, not having 
been signed and acknowledged by her, was void. The re- 
ply was a general denial. A trial of the issues joined re- 
sulted in a finding and decree in favor of the defendant, to 
reverse which the case is bronght to this court on appeal. 
For reasons not necessary to state in detail the case is now 
prosecuted under its present title. 

The first question presented is whether the findings of 
the trial court are sufficient to sustain the decree. The 
appellant challenges the sufficiency of the finding on two 
grounds, which will be considered in their order. 

It is first urged that the findings do not establish a 
marriage between Anna McGuckin and her co-defendant. 
The finding on this point is as follows: 

“4. The court further finds that the said Anna Me- 
tuckin entered the home of Daniel L. McGuckin in the 
month of April, 1880, as housekeeper for Daniel L. Mc- 
Guckin ; that she was then the wife of James Lavelle; that 
at the solicitation and expense of Daniel L. McGuckin, slie 
commenced an action for divorce against said James: La- 
velle, in Burt county, Nebraska, and that a divorce was 
granted her on May 4, 1880, in the district court of Burt 
county, Nebraska; that at the time of the filing of her peti- 
tion in Burt county, Nebraska, she was living in Burt 
county, Nebraska, and that her parents with whom she had 
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made her hume since separating from said James Lavelle, 
were residing in said Burt county, Nebraska. 

_ “5, That in April, 1880, Daniel L. McGuckin was a mar- 
ried man and that he obtained his divorce from his wife 
in August, 1880, and that said Anna McGuckin did not 
know of the fact that Daniel L. McGuckin was married 
until May 4, 1880; that at a time prior to the obtaining 
of her divorce, to-wit, on May 4, 1880, said Daniel L. Mc- 
Guckin and Anna McGuckin promised to marry as soon 
as she should get her divorce, and that they commenced 
cohabiting together at that time and continued to so co- 
habit until April, 1893; that the said Daniel L. McGuckin 
again promised to marry the said Anna McGuckin after 
she got her divorce and before he obtained his divorce, and 
promised that he would so marry her as soon as he could 
procure a divorce from his wife; that pending his action 
for divorce they cohabited as husband and wife and held 
each other out to the world as husband and wife, and that 
no marriage ceremony was ever performed, and that she 
continued to live with and cohabit with ‘the said Daniel 
L. McGuckin until the spring of 1893; that they announced 
themselves as husband and wife to her relatives and so 
conducted themselves wherever they went; that: he intro- 
duced her as his wife in society and in the church, and 
spoke of her as his wife in stores where they traded; ad- 
dressed her as Mrs. McGuckin in the presence of company, 
paid her bills and supported her as his wife; that Daniel L. 
McGuckin gave her an engagement ring and a wedding 
ring; that she gave birth to five children, whose paternity 
Mr. McGuckin has always acknowledged, and who were 
duly baptized in the Catholic church as children of legally 
married parents; four of said children are still living; that 
the promises above made were the only promises ever 
made, and that no new promise was made after the obtain- 
ing of the divorce by Daniel L. McGuckin, nor was there 
any apparent change in their manner of living, or holding 
themselves out as husband and wife.” 

In our opinion, the foregoing is a finding of a marriage 
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between the parties. Marriage, in this state, is purely a 
civil contract, and whenever the minds of parties, capable 
of entering into a marriage contract with each other, meet 
in a common consent thereto at the same time, there is a 
valid marriage. Batley v. State, 36 Nebr., 808. No par- 
ticular form of words is-‘required to express such co:nmon 
consent. The announcement of the parties to her relatives 
that they, the defendants, were husband and wife, in it- 
self shows a meeting of their minds at the same time in 
common consent to bear that relation each to the other. 
That the relations between the parties, before divorce 
from their respective spouses, was meretricious, is imma- 
terial, so long as their minds did meet, as before stated,- 
at a time when they were both free to enter into a contract 
of marriage. State v. Zichfeld, 62 Am. St. Rep. [Nev.], 
800; Poole v. People, 65 Am. St. Rep. [Colo.], 245. 

It is next urged that the defendant, Auna McGuckin, 
had waived or abandoned her right to claim a homestead 
as against the appellant. The question involved is purely 
one of fact, and as such was submitted to the court, and 
the court found against the appellant. The evidence is not 
before us, and it will be presumed that the findings of the 
court are sufficiently sustained by the evidence. 

It is next urged that the answer of Anna McGuckin does 
not allege that she was the wife of her co-defendant at the 
time the mortgage was executed. This fact might have 
been pleaded with greater certainty, but, in our opinion, 
it sufficiently appears when called in question for the first 
time on appeal. 

The decree of the district court should be affirmed. 


DuFrFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the decree of the district court is 
AFFIRMED. 


Nore.—Marriage as a contract, Goodrich v. Cushman, 34 Nebr., 460; 
solemnization, Hagyin v. Haggin, 35 Nebr., 375. As to license. /dem. 
—REPORTER, 


494 NEBRASKA REPORTS. [ Vou. 62 


McCormick v. Carey. 


C. H. McCormick & Brotirer v. JAMES W. CarRzy. 
Fiiep JubLy 10,1901. No. 10,107. 
Commissioner’s opinion, Department No. 3. 


1. In Proceeding to Revive Judgment, Plea of Payment Admits 
Validity. In a proceeding to revive a dormant judgment the 
defendant, by plea of payment, admits the validity of the judg- 
ment sought to be revived. 


2. Party Entitled to Jury. On issue joined on such plea it is error 
for the court to deny a re.uest of a party to the proceeding 
for a trial by jury. 


Error from the district court for Cass county. Tried 
below before RAMSEY, J. Reversed. 


Harvey D. Travis, Henry H. Wilson and Ricketts & 
eicketts, for plaintiffs in error. 


Lyron Clark, A. L. Timblin-and C. A. Rawls, contra. 


ALBERT, C. ” 


Two proceedings were instituted by plaintiffs in error 
in the county court of Cass county for the revivor of two 
judgments against the defendant in error. They were car- 
ried on appeal to the district court and there consolidated. 
The defense, when reduced to its simplest terms, is, first, 
that the court rendering the judgments had no jurisdiction: 
over the defendant for want of service of process; second, 
that it had no jurisdiction to render the particular judg- 
ments, for the reason that C. H. McCormick & Bros. were 
named as plaintiffs in the petitions, and in the summons 
and in the judgments C. H. McCormick & Bro. were named 
as plaintiffs; third, that the Judgments had been paid. 
Issue was duly joined, and the plaintiff demanded a trial 
by jury, which was denied by the court. Thereupon a trial 
was had to the court, which resulted in the following find- 
ings: : 
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“7, That the petition in neither case supports the rec- 
ords of judgment in the county court. 

“2. There was no legal service of summons made upon 
Janes W. Carey at his usual place of residence, at the time 
of the alleged service thereof, as set forth in the record in 
either case at bar. 

“3. The competent evidence in the record is not sufti- 
cient to overcome presumptions of payment on either or 
both judgments from lapse of time. 

“4, The burden of proof is upon the plaintitfs to show 
non-payment after the conditional order of revivor was 
issued in each case. 

“5, The court finds generally upon all the issues in favor 
of the defendant James W. Carey.” 

Judgment in favor of the defendant was rendered on the 
findings, and the plaintiffs prosecute error to this court. 

The errors assigned may all be grouped under two gen- 
eral heads, namely: The findings are not sustained by 
sufticient evidence and are contrary to law, and the deni:l 
of plaintiff’s request for a trial by jury. By his plea of 
payment the defendant admits the validity of the judg- 
ments. Hence the first two findings of the court are out- 
side the issues, and require no further notice. The re- 
maining findings relate exclusively to the question of pay- 
ment, and, from an examination of the record, we are not 
prepared to say that they are not sustained by sufficient 
evidence. There remains, therefore, but one question to be 
considered, and that is, whether the plaintiffs were en- 
titled to a trial by jury. 

The constitution provides that the right of trial by jury 
shall remain inviolate. Art. 1, sec. 6. This section pre- 
serves the right as it existed at the time of the adoptiou 
of the present constitution, neither enlarging nor curtail- 
ing it. Sharmer'v. Mcintosh, 43 Nebr., 509; Omaha Fire 
Ins. Co. v. Thompson, 50 Nebr., 580. Our first constitu- 
tion contained a like provision, so that the right of trial 
by jury, secured by the constitution, is the right as it ex- 
isted at common law. ITence the question presented is, 
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whether at common law. the issues joined on a plea of pay- 
ment in proceedings of this character were triable to a 
jury. Our proceeding to revive a dormant judgment is 
substantially the same as under the ancient writ of scire 
fecias. At common law, the issues, in a proceeding of this 
_ character, were made up as in other civil actions. Of the 
modes of trial at common law it will be necessary to notice 
but two, for the others were never in use in this state. A 
trial by record was the proper mode when the existence of 
the record was directly put in issue by the plea of nul tiel 
record, and, for obvious reasons, such trial was to the 
court without a jury. Stephen, Pleading, sec. 96. The 
author just cited, at section 86 of the same work, says: 
“Every mode of trial except that by jury is of rare admis- 
sibility; being not only confined to a few questions of a 
certain nature, but in general also, if not universally, to 
such questions when arising in a certain form of issue. 
And to all issues not thus specially provided for, the trial 
by jury applies, as the ordinary and only legitimate 
method.” It is clear that the question of payment is not 
one of the issues “specially provided for,” and that at com- 
mon law, to the issues in this case, the trial by jury would 
apply “as the ordinary and only legitimate method.” 2 
Tidd, Practice, 130 [*746] et seg. See, also, Simpson v. 
Watson, 15 Mo. App., 425; Hartman v. Alden, 34 N. J. 
Law, 518. In our opinion, the trial court erred in denying 
plaintiffs’ request for a trial by jury, and we recommend 
that the judgment be reversed and the cause remanded for 
a new trial according to law. : 


DuFFIE and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded for a new trial according to law. 


REVERSED AND REMANDED. 
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bill to enforce the same, le inust first have reduced it to judg- 
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Moore v. Omaha Life Ass'n. 


APPEAL from the district court for Lancaster county. 
Heard below before HotMgs, J. Affirmed. 


Macfarland & Altschuler, for appellant. 
Byron G. Burbank and W. S. Hamilton, contra. 


Norval, C. J. 


William I’. Kettenbach, in 1891, took out a policy of in- 
surance upon his life in the Pythian Life Association of 
Omaha. Afterwards this association ceased to do business, 
and transferred its policies and business to the Omaha Life 
Association of Omaha, the latter assuming all liabilities of 
said Pythian Association. After this transfer and assump- 
tion of debt, and in 1893 or 1894, the Omaha Life Associa- 
tion of Omaha deposited with the plaintiff in this case, 
Eugene Moore, then auditor of public accounts of this 
state, a certificate of deposit in the sum of $5,000. After- 
wards certain sewer bonds were substituted for the cer- 
tificates of deposit. After this, in 1895, the Omaha Life 
Association of Omaha ceased to uo business, and trans- 
ferred all its assets to the Omaha Life Association of Min- 
neapolis, Minnesota, which latter assumed the liabilities 
of the former association. A controversy having arisen as 
to the ownership of, and right to, these bonds, Moore com- 
meneced this suit for the purpose of having such ownership 
and right to possession determined, making the tvo Omaha 
life associations, and others, parties defendants, and set- 
ting forth facts sufficient to give the court jurisdiction to 
determine the question of ownership. J'rank W. Ketten- 
bach, administrator of said William F. Kettenbach, inter- 
vened in the action, and in his petition in intervention 
alleged, among other things, the issuance of said policy to 
said deceased Kettenbach, the deposit of the bonds and cer- 
tificate of deposit, the death of the assured; that action 
had been begun in this state by the administrator upon 
said policy against the Omaha Life Association of Omaha, 
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in which the administrator recovered only a judgment for 
costs and premiums paid, but which judgment on review 
by this court was subsequently reversed; that said action 
was still pending and undetermined; that there was due 
said administrator from said Omaha Life Association of 
Omaha the sum of $5,000, with interest; that said associa- 
tion and also said Pythian Association were insolvent and 
without assets, and that said bonds are the only property 
out of which he can realize the amount due him; that said 
bonds were so deposited for the purpose of securing the 
holders of policies; that said fact was advertised by said 
association, and relied upon by Kettenbach when he took 
out said policy. The petitioner then prayed that he might 
be made a party defendant, that the other defendants be 
enjoined from demanding or taking steps to obtain posses- 
sion of said bonds and securities, that said Moore be or- 
dered and directed to keep said securities in his possession 
nntil said action on said policy is finally decided, and that 
on final determination thereof the auditor be directed to 
turn such assets over to the petitioner, or cause the same 
to be sold and the avails applied to the settlement of his 
judgment; and for general relief. The other pleadings 
need not be udverted to, other than to say that an issue was 
joined on the petition in intervention, and trial duly had. 
On trial it was stipulated that the above case of Ketten- 
bach v. Omaha Life Associution of Omaha was still pend- 
ing in the supreme court of Nebraska; that the Kettenbach 
claim had not been reduced to judgment, and that the right 
to recover is based upon the policy of insurance before 
mentioned. The court below, on sufficient evidence, found 
that the bonds in controversy were the sole property of de- 
fendant, The Omaha Life Association of Minneapolis, Min- 
nesota; that the cross-petitioner’s claim is in no manner 
based npon said bonds, nor was any liability incurred on 
account thereof; that said cross-petitioner in no manner 
relied upon said bonds in making his contract with the 
Pythian Life Association, and there is no equity in said 
cross-petitioner’s bill; that the same should be dismissed, 
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and the injunction theretofore granted dissolved. Judg- 
ment was rendered accordingly, from which Kettenbach 
appeals to this court. 

The judgment must be affirmed. Tirst, there was suffi- 
cient evidence of record to sustain the findings on which 
the judgment is based. That being true, the judgment cau 
not be reversed upon the evidence. Further, the petition 
in intervention stated no cause for equitable relief. There 
was neither allegation, or attempt at proof, that at the 
time petition in intervention was filed, said intervener had 
recovered a judgment against said Omaha Life Association, 
except the allegation that one, evidently unsatisfactory to 
him, had been obtained, from which he prosecuted error 
to this court, and had succeeded in having the same re- 
versed. The stipulation of the parties above quoted estab- 
lishes the fact that at the time of trial no judgment had 
been obtained. Hence, said Kettenbach is in the position 
of one who has a claim against another, not reduced to 
judgment, attempting to enforce a creditor’s bill. This 
court held in Fairbanks v. Welshans, 55 Nebr., 362, that a 
creditor’s bill can not be maintained until a judgment shall 
have first been obtained, and nunierous decisions of this 
court and others upholding and illustrating this doctrine 
are therein reviewed. Jor the reason that at the time the 
petition in intervention was filed the claim of Kettenbach 
had not been reduced to judgment, his petition was with- 
out equity. Hence, the lower court was right in dismissing 
it, and rendering judgment against the intervener. This 
being true, it is unnecessary to enter at large upon a dis- 
cussion of other points argued, none of which, however, 
are, ii the opinion of this court, well taken. 

The judgment of the lower court is therefore 


ALFIRMED. 
SULLIVAN, J., absent, not voting. 


Vor. 62] SEPTEMBER TERM, 1901. 501 


Sanford v. Litchenberger. 


WHITFIELD SANFORD, APPELLEE, V. ALFRED S. LITCHEN- 
BERGER EL AL., APPELLANTS. 


Fitep SEPTEMBER 18,1901. No. 9,631. 


1. Defective Petition: UNcrerTAIN AVERMENTS. A petition is not 
fatally defective merely because its averments could have been 
made more certain. 


. Objection to Defective Pleading Must Be Raised in Trial Court. 
Objection that a pleading is indefinite in its allegations should 
be raised in the trial court by a motion to make more definite 
and certain. : 


w 


3. Double Interest Stipulation in Note Enforceable. Where a note 
stipulates for a lawful rate of interest from date, and a higher 
and lawful rate of interest after maturity, both are contract 
rates and are enforceable. Havemeyer v. Paul, 45 Nebr., 373. 


4. Insurance Stipulation in Mortgage. Where a mortgage provides 
that the mortgagor shall keep the buildings insured for the 
benefit of the mortgagee, the latter is entitled to be reimbursed 
for insurance premiums paid by him. 


Le 


. Possession of Note Evidence of Ownership. Possession of a nego- 
tiable promissory note is prinia fucie evidence of ownership. 


APPEAL from the district court for York county. Heard 
below before SrEpawick, J. Affirmed. 


Mf. Meeker, for appellants. 
M. B. Reese, contra. 


Norvat, C. J. 


This is an appeal from a decree foreclosing two real 
estate mortgages covering the same land given by the de- 
fendunts, Alfred S. Litchenberger and Julia BE. Litchen- 
berger, to one James W. Stratton. 

The first contention in this court is that the first count 
of the petition does not state a cause of action, because it 
does not contain an allegation as to which defendant plain- 
tiff claimed was in debt on the cause of action. This criti- 
cism upon the pleading lacks merit. The first count is 
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upon @ note ana mortgage for $1,500. The note and inter- 
est coupons attached thereto are set out in hee rverba in 
the pleading, and are signed by the defendant Alfred S. 
Litchenberger alone. It is averred that he executed the 
notes and coupons and that “defendant has not paid the 
sum secured by said mortgage * * * and there is now 
due from the defendant to the plaintiff upon said notes 
and mortgage the said sum of $1,860, with interest,” ete. 
This was sufficient after decree, notwithstanding there was ~ 
more than one defendant in the cause, to disclose that 
Alfred S. Litchenberger was the party whom plaintiff 
claimed was indebted to him on the first cause of action. 
The pleading was sufficiently specific in that respect, and 
if it were not, the appropriate course would have been to 
have moved ‘in the court below for an order on the plaintiff 
to make his pleading more definite and certain. No such 
motion was interposed, and the objection now comes too 
late. 

The principal note set forth in the first count of the peti- 


tion was as follows: 
“York, Nupraska, April 7, 1891. 


“On the 7th day of April, 1896, I promise to pay to 
James W. Stratton, or order, fifteen hundred dollars with 
interest from this date until paid at the rate of eight per 
cent. per annum, payable annually, as per coupons hereto 
attached. Value received. Principal and interest pay- 
able at York, Nebraska. Should any of said interest not 
be paid when due, it shall bear interest at the rate of ten 
per cent. per annum, payable annually from time same 
becomes due, and upon failure to pay any of said interest 
within thirty days after due, the holder may elect to con- 
sider the whole note due, and it may be collected at once. 
This note to draw ten per cent. after maturity. 

“ALFRED 8. LITCHENBERGER.” 

In the decree interest was allowed on the foregoing note 
at the rate of ten per cent. after the maturity of the obli- 
gation, of which action of the trial court complaint is now 
made. The fair and reasonable interpretation of the note 
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is that it should draw interest until maturity at eight per 
cent. and ten per cent. interest thereafter. Interest was 
so computed and allowed in the decree which is in accord- 
iumce with the rule announced in Havemeyer v. Paul, 45 
Nebr., 373. 

Alfred S. Litchenberger had taken out a policy of insur- 
ance on the mortgaged premises, loss payable to mort- 
gagee. A note was given for the premium, which Litchen- 
berger failed to pay at maturity, and plaintiff paid the 
same, and the amount thereof was allowed him in the de- 
cree. Defendants urge that in this the trial court erred 
because the petition discloses that plaintiff did not pay the 
premium note until after the foreclosure suit was brought, 
and no supplemental) petition was filed setting up such pay- 
ment. The suit was instituted on March 19, 1897, and the 
petition avers that the premium note was paid by plaintiff 
on March 30, 1897. This last date was doubtless errone- 
ously stated in the pleading, since the note was paid. be- 
fore, and not subsequent to, the commencement of the suit. 
The allowance of the amount of this premium note was 
proper. The mortgage stipulated that the mortgagor 
should keep the buildings on the mortgaged premises in- 
sured for the benefit of the mortgagee, and as the failure 
to pay the premium note was ground for cancellation of 
the policy, plaintiff had the undoubted right to pay the 
amount thereof to protect the insurance. Under the mort- 
gage he could have taken out a new policy and the costs 
thereof would have been a lien upon the property. He paid 
the amount due on the note instead of taking out a new 
policy to perpetuate the insurance, and the amount thus 
paid is proper charge against the land. White v. Atlas 
Lumber Co., 49 Nebr., 82. 

It is insisted that there is no competent evidence that 
plaintiff was the owner of the notes secured by the mort- 
gages in suit. The notes purported to be indorsed by Mr. 
Stratton, the payee. J. M. Bell testified that the signa- 
tures 6f Stratton on the back of the notes were genuine. 
However, plaintiff had possession of the notes in question 


O04 NEBRASKA REPORTS. [ Vor. 62 


Wawver v. Parkway Real Estate Co. 


and procured and introduced them at trial, which was 
sufficient evidence of his ownership, in the absence of a 
contrary showing. McDonald v. Aufdengarten, 41 Nebr., 
40. 

We have examined the evidence contained in the bill of 
exceptions and find that the amount awarded plaintiff by 
the decree is not excessive, and fully supports the findings 
of the trial court. The decree is right, and is accordingly 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


HArRRTET L. HAWVER, APPELLER, V. PARKWAY REAL ESTATE 
COMPANY ET AL, APPELLANTS. 


FILED SEPTEMBER 18,1901. No. 9,655. 


1, Conflicting Evidence. A finding of fact based upon conflicting 
evidence will not be disturbed on review, unless clearly errone- 
ous. 


Judicial Sale: ReEvirw. A ground for setting aside a judicial sale 
is unavailing on review, unless the same was presented to the 
court below. 


APPEAL from the district court for Douglas county. 
Heard below before PowrELL, J. Affirmed. 


John W. Cooper, for appellants. 
W. M. Cowherd, Alfred Pizey and Paul Pizey, contra. 


Norvat, C. J. 


This appeal is prosecuted from an order of the district 
court confirming the sale of real estate made under a de- 
cree foreclosing a mortgage. 

The appraisement and sale are assailed on the ground 
that the property was appraised at such a low sum as to 
amount to a fraud. Evidence in the nature of affidavits 
was taken on this point, which has been preserved in a bill 
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of exceptions. This evidence, as might be Es euted, was 
exceedingly conflicting. That introduced on one side fully 
sustains the appraisement as made, while that produced 
by the defendants tends to show that the premises were ap- 
praised at a sum not to exceed one-half their fair market 
value. Conflicting evidence will not be reviewed on appeal. 
It is finally insisted that the sale should be vacated for 
the reason the sheriff offered for sale real estate which 
was not embraced in, nor covered by, the decree. A suffi- 
cient answer to this contention is that the record before 
us does not show that the sheriff did this. Besides, the 
objection was not raised in the court below. Creightoi 
(nicersity v. Riley, 50 Nebr., 341. The order is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


Cc. W. BARNES ET AL, ADMINISTRATORS, V. RED WILLow 
County. 


FILED SEPTEMRER 18,1901. No. 9,962. 


1, County Treasurer: Excess or FEES: SaLary or DEPUTY AND As- 
sisrants. A county treasurer is not liable to the county for 
any fees earned and collected by him unless such fees in any 
one year exceed the compensation allowed the officer by law, 
together with the amount paid out by him as salary of deputy 
and assistants, 


2: : : UNEXPIRED Term. When a county treas- 
urer dies and a successor is appointed, who serves for the un- 
expired portion of the year, the amount of fees to be retained 
by both can not exceed in the aggregate the sum fixed by 
statute as compensation for one year, plus the amount ex- 
pended for a deputy and clerk hire. 


Error from the district court for Red Willow county. 
Tried below before Norris, J. Reversed. 


Halleck F'. Rose and J. E. Kelley, for plaintiff in error. 


Harlow W. Keyes, contra. 
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Norvar, C. J. 


Albert H. Barnes, at the general election held in No- 
vember, 1893, was elected county treasurer of Ned Willow 
county for the term of two years commencing on January 
+, 1894. We duly qualified, entered upon and discharged 
the duties of said office from said last named date until 
March 24, 1894, when he died, and his successor was ap- 
pointed. Barnes earned as fees on moneys collected by 
him while in office $915.14. He was allowed a deputy at 
a salary of $700 per annum. Out of said fees he paid his | 
deputy as compensation for his services $175 and retained 
the balance, $740.14. Letters of administration were 
granted upon the estate of said Barnes, and Red Willow 
county filed a claim against said estate for the sum of 
$240.14, on account of moneys retained by Barnes as fees 
in excess of the amount allowed by law. That claim was 
disallowed by the county court, an appeal was prosecuted. 
by the county to the district court, where the county filed 
a petition to, which a general demurrer was interposed. 
Tbe demurrer was overruled and judgment was rendered 
in favor of the county for the amount of the claim. The 
petition contains no averment of the amount of fees the 
office of county treasurer earned by Barnes and his suc- ~ 
cessor for the vear 1894 nor any statements of facts show- 
ing that the fees collected by both aggregated more than 
$2,000 for the year 1894. For the lack of these averments 
it is argued that the petition is fatally defective and fails 
to state a cause of action in favor of the county. 

Section 20, chapter 28, Compiled Statutes, 1893, follows: 
“Wach county treasurer shall receive for his services the 
following fees: On all moneys collected by him for each 
fiscal year, under three thousand dollars, ten per cent. 
lor all sums over three thousand dollars and under five 
thousand dollars, four per cent. On all sums over five 
thousand dollars, two per cent. On all sums collected, 
percentage shall be allowed but once; and in computing 
the amount collected, for the purpose of charging percent- 
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age, all sums, from whatever fund derived, shall be in- 
cluded together, except the school fund. For going to the 
seat of government to settle with the state treasurer, and 
returning therefrom, a traveling fee of ten cents per mile, 
to be paid ont of the state treasury. he treasurer shall 
be paid in the same pro rata from respective funds col- 
lected by him, whether the same be in money, state or 
county warrants. On school moneys by him collected, he 
shall receive a commission of but one per cent., and in all 
cases where persons outside of the state apply to-the treas- 
urer by letter to pay taxes, the treasurer is authorized to 
charge a fee of one dollar for each tax receipt by him sent 
to such person.” 

The provisions of the foregoing section are clear and 
free from any ambiguity. They fix the fees or compensa- 
tion of the county treasurer. If the section stood alone 
upon the statute book, there could be no room to doubt” 
that a county treasurer would be entitled to retain and 
keep as his own all fees by him earned. But said section 
20 is to be construed in the light of section 42 of said 
chapter 28. It provides “that every * * * county 
treasurer * * * whose fees shall in the ageregate ex- 
ceed the sum of * * * two thousand ($2,000) dollars 
* * * per annum, shall pay such excess into the treas- 
ury of the county in which they hold their respective of- 
fices. * * * And provided further, That if the duties 
of any of the officers above named in any county of this 
state shall be such as to require one or more assistants or 
deputies, then such officers may retain an amount neces- 
sary to pay for such assistants or deputies, not exceeding 
the sum of seven hundred ($700) dollars per year for each 
of such deputies or assistants, except in counties having 
over seventy thousand (70,000) inhabitants, in which 
case such officer may retain such amount as may be neces- 
sary to pay the salaries of such deputies or assistants as 
the same shall be fixed by the board; but in no instance 
shall such officers receive more than the fees by them re- 
spectively and actually collected,” ete. 
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The section just quoted is too plain to require judicial 
interpretation. It allows a county treasurer of a county 
containing the population of Red Willow county to retain 
as his own all fees collected in any one year to the amount 
of $2,000, and in addition a sum sufficient to pay the sal- 
aries of his deputies and clerks as provided by statute, and 
only the fees in excess thereof is he required to turn into 
the county treasury, and such excess belongs to the county. 
If the fees earned by the officers do not aggregate per an- 
num the sum of $2,000, then no part thereof is required 
to be paid to the county. Argument can not make this 
plainer. The petition shows that the county board of Red. 
Willow county allowed the county treasurer for the year 
1894, one deputy with a salary of $700 per annum. So 
that Mr. Barnes and his successor in office were entitled 
to retain as a compensation for their services $2,000, and 
the additional sum of $700 as salary of deputy. ‘There is 
no allegation in the petition that the fees earned by Mr. 
Barnes, together with those earned by his successor, ex- 
‘ceeded the sum of $2,000, much less the sum of $2,700. 
As it is not disclosed by the petition that the fees of Mr. 
Barnes, added to those earned by his successor for the un- 
expired portion of the year 1894, did not exceed the sum 
of $2,700, no right is created by statute in favor of Red 
Willow county on account of the fees collected and re- 
tained by Mr. Barnes. For the reasons stated the petition 
fails to state a cause of action. The judgment is reversed, 
and the cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


SULLIVAN, J., absent, not voting. 
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VILLAGE OF OSMOND V. JAMES R. SMATHERS. 
FILED SEPTEMBER 18,1901. No. 10,051. 


l. Petitioner for Detachment of Lands from City or Village Must 
Be Legal Voter. Section 101, article 1, chapter 14, Compiled 
Statutes, relating to the detachment of territory from a city 
or village by petition, is available only to legal voters of the 
territory sought to be disconnected. 


2. Owners of Included Agricultural Lands May Maintain Action. 
The owner of agricultural lands included within the boundaries 
of a city or Village, although not a voter therein, may maintain 
a suit to have such lands detached from the municipality. 


Jcrror from the district court for Pierce county. Hear: 
below before RoBINSON, J. Affirmed 


C. B. Willey, for plaintiff in error. - 
Berryman & Stewart, contra, 


Norvan, ©. J. 


On the petition of James R. Smathers, the district court 
for Pierce county entered a decree detaching ceriain real 
estate of plaintiff from the village of Osmond. The latter 
has brought the record here for review. 

Plaintiff grounds his right to bring this suit and for 
relief under the provisions of section 101, article 1, chapter 
14, Compiled Statutes, which provides: “Whenever a_ma- 
jority of the legal voters of any territory within any city 
or village, and being upon the border, and within the 
boundary thereof, shall petition the district court of the 
county in which such city or village is situated, praying 
to be disconnected therefrom, such petition shall be filed 
with the clerk of the court at least ten days prior to the 
first day of the term at which it is proposed to be heard,and 
like proceedings shall be had thereon as is required in sec- 
tion ninety-nine, as amended in this aet, for the annexa- 
tion of territory to cities and villages, so far as the same 
ave applicable,” ete. 
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Counsel for the city insists, inter alia: First, that said 
section applies alone to cities and villages containing more 
than 1,000 and less than 25,000 inhabitants, and has no 
wpplication to a municipal corporation of the population 
of Osmond, which has 400 inhabitants. Second, said sec- 
tion 101 is unconstitutional for the reason, it is claimed, 
it attempts to confer legislative powers upon the district 
court. Third, said section 101 is available alone to legal 
voters of the territory sought to be detached. The last 
contention only is it deened necessary to consider at this 
time. It will be observed that section 101, article 1, chap- 
ter 14, Compiled Statutes, quoted above, authorizes a ma- 
jority of the legal voters of any territory within the cor- 
porate limits of a city or village to petition the district 
court for the disconnection of such territory from such 
city or village, and that the section makes no provisiou 
for any one else filing such a petition. Therefore the right 
to petition for the detachment of territory is conferred by 
this section upon the majority of the legal voters of the 
territory to be disconnected. State v. Dimond, 44 Nebr., 
154. The plaintiff, James R. Smathers, has not brought 
himself within the provisions of said section 101, since it is 
not alleged that he is a legal voter of the territory sought 
to be detached from the village of Osmond. It is merely 
uverred in the petition that Smathers is the owner in fee, 
resides upon and is in the exclusive possession of the real 
estate in question. All this may be true and yet plaintiff 
be not a legal voter, which is au essential prerequisite to 
the right to petition for the detachiment of territory under 
the provisions of said section 101. However, it does not 
necessarily follow from what has been said that plaintiff's 
suit must fail him. Said section 101 is not a limitation 
upon the right to institute proceedings to have territory 
taken out of the corporate limits of a city or village. That 
section merely conferred the right to a petition for the 
detachment of territory upon a majority of the legal voters 
within the boundaries thereof, and it would seem that such 
voters need not necessarily be owners of real estate. It 
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was not the intention of the legislature in passing said 
section, nor could it lawfully do so, to take away the right 
of the owner of real estate included in the boundaries of a 
city or village, to invoke the powers of the court to deter- 
nune whether such real estate is properly included within 
the corporate limits of such municipality. This principle 
was held and applied in State v. Dimond, supra. Plain- 
tiff, being the exclusive owner and in possession of tlic 
tract of land in question, had a right to bring this suit. 
The record before us shows that when the village of Os- 
mond was incorporated it contained a population of about 
150 and included in its boundaries 2,240 acres of land, the 
Jarger portion thereof being used and adapted to agricult- 

ural purposes only, and at the present time the village 
contains only about 400 inhabitants and 1,100 acres of 
land, only a very small portion of the real estate having 
been platted or laid out into lots and blocks. Plaintiff’s 
land lies about one-fourth of a mile distant from the 
platted portion of the village, and is cut off therefrom by 
a creek. No part of his real estate has ever been platted 
or laid out into lots, outlots or any other subdivision, is 
rural in character, is used solely for purposes of agricult- 
ure, is low and unsuitable for any kind of village pur- 
poses. It is included within the corporate limits of said 
village exclusively for the purpose of enabling the cor- 
porate authorities to levy and collect municipal taxes 
thereon. It is unjust and inequitable to include said lands 
within the boundaries of the village. 

One other arguinent advanced by the village will be no- 
ticed. That is, that the plaintiff is estopped from having 
his land detached because he signed the petition for the 
incorporation of the village. A sufficient answer to this 
is that he was not the owner of the land when the petition 
was signed and the village was incorporated. 


The decree is 
AFFIRMED. 


SULMIVAN, J., absent, not voting. 
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VILLAGE OF OSMOND V. HANCY L. MATTESON, 
Finep SEPTEMBER 18,1901. No. 10,052. 


1. Petitioner for Detachment of Lands from City or Village, Must 
Be Legal Voter. The provisions of section 101, article 1, chap- 
ter 14, Compiled Statutes, for the detachment of territory from 
a city or village, ure available only to legal voters of the terri- 
tory sought to be disconnected. Village of Osmond v. Smathers, 
62 Nebr., 509, decided herewith, followed. 


2, Owner of Included Agricultural Lands May Maintain Action. 
The owner of agricultural lands included within the boundaries 
of a city or village, although not a voter therein, may main- 
tain a suit to have such lands detached from the municipality. 
Supra. ‘ 


Error from the district court for Pierce county. Tried 
below before Ropinson, J. Affirmed. 


C. B. Willey, for plaintiff in error. 
Berryman & Stewart, contra. 


NorvaL, C. J. 

The questions involved in this case are identical with 
those in Village of Osmond v. Smathers, 62 Nebr., 509, 
decided herewith, and for the reasons stated in the opinion 
filed in that case the Judgment of the district court is 

AFFIRILED, 

SULLIVAN, J., absent, not voting. 


CHARLES RUSSELL V. STATE OF NEBRASKA, 
Fined SEPTEMBER 18,1901. No. 11,936. 


1. Waiver. Rulings not argued are deemed waived. 


2. Application for Continuance Must Be Included in Transcript. An 
assignment of error for the overruling of an application for a 
continuance is unavailing, where such application is not in- 
eluded in the transcript. 
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3. Continuance: ABSENT WITNESS: AFFIDAVIT: ADMISSION BY STATE. 
It is not error to overrule an application of a defendant in a 
criminal case for a continuance on the ground that a witness 
is absent, where the state admits the witness, if present, would 
testify as stated in the affidavit in support of the motion, and 
that the statement of the affidavit might be used in evidence 
on the trial. 


4. Juryman Must Have Qualifications of Elector. To constitute one 
a competent juryman he must have resided in the state six 
months, in the county forty days and in the precinct, township 
or ward ten days and be twenty-one years of age or more. 


5. Emancipated Minor May Acquire Domicile. Ordinarily, an infant. 
is incapable of changing his domicile. An emancipated minor 
may acquire a domicile or residence of his own. 


6. Objection to Venireman Must Be Raised in Trial Court. An ob- 
jection that a venireman is not a qualified juryman is unavail- 
ing, unless specifically raised in the trial court. 


7, Only Unqualified Opinion Disqualifies a Juror. An opinion formed 
by a juror does not affect his competency, or afford ground 
for challenge for cause, unless the opinion is unqualified as to 
the merits of the cause and such as will interfere with render- 
ing a fair and impartial verdict upon the evidence under the 
instructions. Basye v. State, 45 Nebr., 261. 


8. Prosecutor May Outline Testimony. In a prosecution for murder | 
it is competent for the county attorney before the introduction 
of testimony to outline to the jury the evidence which the state 
expects to produce to sustain a conviction. 


9. Opinion of Witness in Case Stated, Incompetent. It is incompetent 
for a witness testifying to a comparison made between one of 
the feet of a horse which the prisoner was known to have | 
ridden on the day of the homicide and tracks of a horse found 
near the place where the crime was committed and leading in 
the direction of the defendant’s home, to give his opinion or 
belief as to whether the tracks were made by such horse, 


Error from the district court for Sionx county. ‘Tried 
‘below before Wesrovur, J. Reversed. 


Albert W. Crites and W. H. Fanning, for plaintiff in 
error: 

. On the 18th day of May, 1900, Alois F. Staudenmaier 
was found dead on the prairie some three miles from his 
own home and something over six miles from the home of 


37 : 
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the plaintiff in error. There were a number of bullet 
holes in the body, and there is little doubt that he came 
to his death by murderous violence. He was last seen 
alive sometime after six o’clock in the morning of that 
day. He started out on horseback at that time to look 
after his stock, and it would have taken him 30 or 40 min- 
utes, on the pony he was riding, to have reached. the place 
where his body was found. Considerable rain fell at about 
eleven o’clock in the forenoon, and the clothing on the body 
was wet-through. It is fair to presume that he was killed 
between seven o’clock and eleven o’clock in the forenoon 
of that day. The plaintiff in error was convicted of his 
murder. Witnesses for the state claim to have followed a 
peculiarly marked horse-track from a point near the body, 
for more than three miles, over rugged hills and down 
steep and precipitous dales to a point near where it is ad- 
mitted the accused rode along on horseback at about eight 
o’clock on the morning of that day. The state’s witnesses 
differ as to the point near the body where this track was 
first taken up. All agree, however, that this tracking was 
not done until the next day and the following Tuesday. 
The murder was committed on Friday. It is claimed that 
the track followed had peculiarities similar to the track 
of the horse the accused was known to have ridden, at and 
after eight o’clock in the morning of that day. His where- 
abouts up to eight o’clock is accounted for. At nine 
o’clock he was nine miles from where the body was found. 
No sufficient motive is shown for the commission of the 
crime. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


NorvaL, C. J. 


In the district court of Sioux county Charles Russell 
was prosecuted for the murder of one Alois L. Stauden- 
maier. From a verdict of guilty, and from a sentence to 
life imprisonment entered thereon, the accused has prose- 
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cuted this proceeding, assigning 185 errors. Only those 
especially argued will be considered, the others being 
deemed. waived. 

The court below denied an application made by defend- 
ant before trial for a continuance of the cause, which rul- 
ing is the first one assailed. A short answer to this assign- 
ment of error is that the motion or application for a con- 
tinuance is not contained in the record brought here, there- 
fore this assignment is unavailing. Lean v. Andrews, 88 
Nebr., 656; Jandt v. Deranlieu, 43 Nebr., 422; Ball v. Nel- 
son, 45 Nebr., 205. 

But the assignment should be overruled on a ground 
less technical. It may be inferred froni the transcript that 
the application for a postponement of the trial was based 
upon the absence of witnesses deemed material for the de- 
fense. Pending the hearing of the motion counsel for the 
state made the following concession and offer which were 
entered upon the court journal: “The state here admits 

‘that the witnesses named in the application for a continu- 
ance,if present, would testify to the facts which,it is stated 
in the application, they would testify to, and the state con- 
sents that the application in so far as it sets forth the facts 
to which these witnesses will testify may be read at the 
trial, except the testimony of such of the witnesses as may 
be present at the trial, the state expecting that two of 
these witnesses will be present.” The defendant objected 
to the offer and admission on the ground that the prosecu- 
tion was for murder in the first degree and the concession 
ought to be of the absolute truth of the facts stated in the 
application, being the facts to which it stated the witnesses 
would testify. The court below ruled the concession suffi- 
cient, and denied the continuance. This decision is in line 
with the rule announced by this court in two felony cases 
to the effect that a motion made by a defendant in a crim- 
inal ease for a continuance on the ground of the absence 
of a witness may be overruled when the state admits that 
the witness, if present, would testify as stated in the aft- 
davit in support of the motion. Fauton v. Statc, 50 Nebr., 
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351, 357; Catron v. State, 52 Nebr., 389. The question here 
raised was fully considered in the cases just cited, and we 
are entirely satisfied with the conclusion therein reached. 
A different rule can not be established in a prosecution 
for murder than obtains in other felony cases. The con- 
stitution guarantees that one prosecuted for a crime shal] 
be confronted with the witnesses against him, but the fun- 
damental law does not make it necessary that the defend- 
ant’s witnesses shall be present in the court. One charged 
with murder is no more entitled to the presence in court 
of his witnesses than one prosecuted for grand larceny, 
and in such case we have decided that the prisoner has no 
such right. 

The defendant challenged a juryinan Albert Estler on 
the ground that he had not been a resident of the state a 
sufficient length of time to entitle him to serve as a juror. 
It is disclosed beyond dispute that Estler became twenty- 
one years of age on August 21st, 1900, a month preceding 
the trial, that he formerly lived and made his home with’ 
his parents in the state of New York, that he came to Ne- 
braska about eight months before the trial and has re- 
sided here ever since, working by the month. By section 
657 of the Code of Civil Procedure male persons over the 
age of twenty-one years and having the qualifications of 
electors are made competent jurymen. To constitute one 
a qualified voter he must be of the age of twenty-one years 
or upwards and reside in the state six months, in the 
county forty days, and in the precinct, township or ward 
ten days. Compiled Statutes, ch. 26, sec. 3. The defendant 
argues that the residence of an infant is that of his parents 
or guardian, and that as Estler was an infant when he 
came to this state he was incapable of changing his domi- 
cile until he reached his majority, which was less than six 
months prior to his being called as a juror. The general 
rule as to the power of an infant to change his own resi- . 
deuce is doubtless in harmony with the contention of de- 
fendant. But that rule, like many others, has its excep- 
tions. A minor who has been emancipated by his parents 
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is capable of acquiring a legal domicile or residence of his 
own. 10 Am. & Eng. Ency. Law (2d ed.), 31, note and 
cases there cited. The record in this case shows that 
Estler, before coming to Nebraska, had been for some 
considerable length of time working away from the home of 
his parents, and with his wages bought his own clothes, 
and that he came to this state to make his home here, with 
the consent of his parents—in fact that they emancipated 
their son, and therefore he was capable of acquiring a resi- 
dence in this state. Having resided in Nebraska more 
than six months prior to his being called as a juror and 
being more than twenty-one years old at the time, he was 
a qualified voter. 

Something is said in the briefs relative to Estler having 
formed an opinion as to the guilt or innocence of. the ac- 
cused, hence was not a competent juryman. As he was 
not challenged for cause on that ground the question is 
not before us for review. 

Errors are assigned for the overruling of several chal- 
lenges of the prisoner for cause of veniremen George Hill, 
N. L. Tipton, John Stratton, Frank Stratton and Dan 
Jordan, ‘on the ground that they had severally formed an 
opinion as to the guilt or innocence of defendant. A care- 
ful perusal of the voir-dire examination of these jurors 
discloses that every one of them was a competent juror 
within the rule announced in Basye v. State, 45 Nebr., 
261, although he had heard about the case and read news- 
paper accounts concerning the tragedy. Not one of these 
persons entertained a settled, fixed, unqualified opinion 
relative to the guilt or innocence of the accused. 

Complaint is made of the alleged misconduct of the 
county attorney in making his opening statement to the 
jury prior to the introduction of any evidence. ‘The 
bill of exceptions contains the following concerning the 
matter: 

“Ry Mr. Orites: 

“M. J. O’Connell, Esq., county attorney, in making the 
opening statement to the jury made use of these words: 
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‘That H. H. Russell the father of the defendant stated on 
an occasion last fall that if Charles Russell did not kili 
Staudenmaier he would not get a cent of his property.’ To 
this statement the defendant objects on the ground that 
it is misconduct of counsel, improper at this time and 
improper in evidence at any time in the trial of this 
case. 

“By Mr. Harrington: 

“The state claiming that the portion of the record just 
made by counsel for the defendant is unfair to the county 
attorney and requests that the county attorney may now 
be permitted to repeat facts to the jury, showing as he has 
already stated that these statements alleged to be made 
by H. H. Russell were made in a conversation with the 
defendant at the home of H. H. Russell to the defendant. 

“By Mr. Crites: 

“The defendant still objects to this statement as it pur- 
ports to be amended on the ground that this misconduct 
of the county attorney in making such a statement to the 
jury, that it is improper in the standing statement and 
inadmissible to be proven as evidence at any stage in this 
case. 

“Objection is overruled. 

“Exception by defendant. 

“By Mr. Harrington: 

“Whereupon the county attorney reiterates his state- 
ment to the jury for the purpose of making the record fair 
and complete. 

“By Mr. O’Connell: _ 

“Some time last fall Fred Mason was at the home of 
Charles. Russell; there were present Charles Russell, his 
father and Fred Mason; Staudenmaier passed by the 
place; the father of the defendant said to Charles Russell, 
‘If you do not kill that man you will never get any of my 
property,’ or ‘I will never will you any of my property,’ 
or something to that effect. 

“By Mr. Crites: 

“To this statement the defendant objects. 
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“By Mr. O’Connell: 

“Charles Russell replied something to this effect, 
‘Never mind, old man, I will get him yet.’ 

“By Mr. Crites: 

“To this statement and to every part of it the defend- 
ant objects on the ground that the same is misconduct 
of counsel, improper to be made in the opening state- 
ment and improper to be presented at any stage in this 
case. 

“Overruled. . Exception.” 

There was nothing improper in the statement made by 
the prosecution. He merely outlined to the jury an im- 
portant and material fact in the case. If the defendant 
and his father prior to the homicide made the expres- 
sions imputed to them, as the evidence in the case shows 
they made such statements, they were important and ma- 
terial to the state, since they tended to establish premedi- 
tation and malice. 

By a number of the Gibiesies a horse was tracked from 
near where the body of the deceased was found in the 
direction and near the home of the accused. The defend- 
ant was riding on horseback the forenoon of the day of 
the homicide. One hoof of the horse had a peculiar shape 
and made an unusual imprint upon the ground. The 
horse which was tracked from near the body of deceased 
also made a similar track. Several of the witnesses called 
by the state which were non-experts were permitted to 
testify, over objection of defendant, that the tracks of the 
horse leading from the place where the homicide was com- 
mitted were made by the horse which the defendant was 
riding the morning of the tragedy, and one witness, over 
like objection, was permitted to testify that he believed 
that the tracks in question were made by said horse. 
This evidence was clearly inadmissible, and prejudicial 
to the prisoner. In Clough v. State, 7 Nebr., 320, a con- 
viction for murder, it was ruled that it was not competent 
for a witness testifying to a comparison made between 
one of the prisoner’s boots and a bloody foot-print found 
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_hear the place where the homicide was committed, to give 

his opinion as to whether that boot made the track. ‘So 
in the case at bar it was wholly incompetent for a wit- 
ness to testify that the track of a horse leading from the 
place where the body of deceased was found was made 
by the horse which defendant was known to have ridden, 
much less that the witness believed that the tracks were 
so made. ‘That was invading the province of the jury. 
For the admission of this testimony the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
SULLIVAN, J., absent, not voting. 


Norr.—In a trial for murder there was testimony tending to 
show that the person who fired the shot that killed the deceased 
wore a certain pair of rubber boots, which it was conceded did not 
belong to the prisoner. The prisoner went upon the stand and testi- 
fied that he could not get these boots upon his feet, and at the 
request of his counsel made apparently extraordinary efforts to put 
them on in the presence of the jury, but without effect. In rebuttal 
the state called a shoemaker, and had him measure the boots and 
the prisoner’s feet, whereupon he testified that a foot of that size 
could wear those boots; held no error. State v. Nordstrom, 7 Wash., 
506, 510. As to an instruction in regard to motive. Ibid —REPORTER. 


STatTe OF NEBRASKA, EX REL. ELLI A. BrEacH, v. JAMES 'S. 
FIELDS. 


FILED SEPTEMBER 18,1901. No. 12.001. 


An Appeal Where None Lies Is Null, and Mandamus Will Lie to 
Enforce Appellee’s Right. Where a defendant in an action of 
forcible entry and detainer had appealed from a judgment ren- 
dered against him therein, for restitution of the premises in 
which no appeal lies, the entire proceedings are null and void, 
and mandamus may be invoked to require the issuance of a 
writ of restitution. 


ORIGINAL application for a peremptory writ of man- 
damus to compel the respondent to issue a writ of resti- 
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tution on a judgment recovered in an action of forcible 
entry and detainer. Writ allowed. 


Jackson & Williams, for relator. 
H. D. Kilbourn and W. V. Allen, contra. 


Norvan, C. J. 


This is an application by Elli A. Beach for a peremptory 
mandamus to compel the respondent, the county judge 
of Antelope county, to issue a writ of restitution on 
judgment recovered by relator in an action of forcible 
entry and detainer. The facts briefly stated are these: 
Relator commenced an action of forcible entry and de- 
tention before the respondent, as county judge of Ante- 
lope county, against one James Brown, to recover pos- 
session of certain real estate. Subsequently, in April, — 
1899, relator recovered judgment of restitution of the 
premises, and Brown appealed to the district court, but 
prosecuted no proceeding in error. . Respondent, on de- 
mand, refused to issue a writ of restitution, and this pro- 
ceeding was thereupon brought. 

The case is free from difficulty. The statute author- 
izing an appeal in that kind of a case was unconstitu- 
tional and the attempted appeal was abortive and con- 
ferred no jurisdiction of the cause upon the district court. 
Armstrong v. Mayer, 60 Nebr., 423. The judgment of the 
county court was not superseded by the giving of the ap- 
peal bond. Supra. Relator was entitled to a writ of 
restitution, and mandamus is the appropriate remedy to 
require respondent to issue the same. High, Extraordi- 
nary Legal Remedies, sec. 242. 

WRIT ALLOWED. 


SULLIVAN, J., absent, not voting. 
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BRENNAN-LOVE COMPANY VY. JAMES H. McIN‘rosH. 
Finep SEPTEMBER 18, 1901. No. 9,791. 
1. Evidence. Evidence examined, and held sufficient to support the 
verdict of the jury. 


2. Verdict. Verdict held to be not contrary to the instructions of 
the court. 


3. Question: OssEcrION: TENDER. When to a question in direct ex- 
amination an objection is interposed and sustained, there must 
be an offer to prove the facts sought to be elicited thereby, 
and a ruling of the trial court had thereon, in order to present 
to this court for its consideration the ruling complained of. 


Error from the district court for Douglas county. 
Tried below before DICKINSON, J. Affirmed. 


Duffie, Gaines, Kelby & Storey, for plaintiff in error. 


James H. McIntosh, for himself, and Charles A. Goss, 
with him. 


Hotcoms, J. 


The plaintiff began a civil action and recovered judg- 
ment in the trial court. The defendant brings the case 
here for review by proceedings in error. The suit was in- 
stituted to recover the sum of $519.25 for services alleged 
to have been performed and money expended for and on 
behalf of the defendant in and about the examination of 
and perfecting the title to certain real estate belonging 
to one Charles J. Karbach, who procured a loan thereon 
in the sum of $150,000 from the New York Life Insur- 
ance Company through the defendant acting as a broker 
or loan agent in negotiating and procuring such loan. 
he alleged contract was a verbal one and the value of 
services rendered is undisputed. The answer denied any 
liability on the part of the defendant, denied that it had 
made the contract as alleged or that any service had been 
performed or money expended for or on its behalf. The 
real grounds of the defense interposed were that, white 
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the services were performed as alleged, which were con- 
ceded to be of the value claimed by the plaintiff, and 
were rendered at defendant’s request, the defendant, how- 
ever, it is contended, was at the time acting as the agent 
of Karbach, the borrower, and employed the plaintiff as 
agent, and for its principal, and not on its own account, 
and that Karbach, and not the defendant, was liable to 
the plaintiff for compensation for the services rendered 
by reason of such employment. The plaintiff is by pro- 
fession an attorney and counselor at law, residing in 
Omaha. From the evidence it is made to appear that he 
had been designated by the insurance company making 
the loan to examine and pass upon titles to real estate 
and perform other incidental professional services in re- 
lation to contemplated loans to be made by the company, 
to the end that a valid first lien would be acquired on 
the real estate mortgaged as security for such loans as 
might be finally consummated. 

In a letter of instructions to the plaintiff, as the attor- 
ney of the company for the purposes aforesaid, it is 
stated: “In this and in all similar cases in which you 
may act for us, please to bear in mind that all your costs 
and charges are to be paid by the borrower, whether the 
loan goes through or not.” The defendant places con- 
siderable stress on this clause as supporting its position 
that the borrower, Karbach, and not the defendant, was 
responsible for the value of plaintiff’s services which are 
made the basis of the present action. ‘The letter clearly 
advised the attorney that he must not look to the com- 
pany for his compensation. It would not, however, pre- 
clude the plaintiff from entering into any contract he 
might think advisable as to whom he should look for com- 
pensation. The statement that charges and costs are to 
be paid by the borrower was for the purpose of negativ- 
ing any responsibility on the part of the company, and 
left the attorney free to provide for his pay in any man- 
ner that he might adopt which was found agreeable and 
advisable, 
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_ Jt is also shown that in a contract between the defend- 

ant and the borrower regarding the negotiation of the 
loan the borrower was to pay for examination of the 
title and other related services of the kind and nature 
that the plaintiff performed for which the defendant is 
sued to recover the value thereof. It is equally apparent 
from the record that the plaintiff was aware that the de- 
fendant was acting as a broker or loan agent in obtaining 
the loan for the borrower, Karbach. 

The court instructed the jury, at the defendant’s re- 
quest, that, if they found from the evidence that the de- 
fendant acted as a broker for the borrower, Karbach, in 
procuring him the loan and such agency was known to 
the plaintiff, then the plaintiff must look to the principal, 
IXarbach, for pay for his services, and not to the defend- 
ant, unless it was further found that the defendant ex- 
pressly agreed to pay for said services. As presented to 
the jury the instructions, as a whole, required them to 
ascertain from the evidence as a question of fact whether 
in making the contract, which it is conceded was made 
with the plaintiff for the services he rendered in and 
about the examination and perfecting of the title to the 
real estate offered by the borrower as security, the de- 
fendant acted in its own behalf as a principal in the trans- 
action or whether it acted only as the agent of the bor- 
rower and for that reason assumed no personable respon- 
sibility. 

An intelligent understanding of the legal principles ap- 
plicable in determining the respective rights of the par- 
ties requires of us, in addition to what has been said, to 
speak briefly of the relations existing between the parties 
at and about the time of the alleged contract by virtue of 
which the plaintiff prosecutes the present action. The 
evidence shows that, prior to the time the plaintiff was 
requested to perform the services, for which he sues to re- 
cover the value thereof, he had rendered similar service 
to the defendant in relation to loans made to other parties 
through the defendant acting as a loan broker, for which 
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services the plaintiff had presented his bill to the defend- 
ant and received from it his pay therefor; that in the per- 
formance of such services, the plaintiff was acting under 
a contract made with the defendant acting in its own 
behalf, and not as the agent of the borrower. 

In each of the two prior transactions had betwen the 
plaintiff and the defendant in which the defendant com- 
pensated the plaintiff for his services complaint was made 
to him that his charges were too high. This becomes per- 
tinent in the light of what follows. On March 28 the de- 
fendant was advised by telegraph that the insurance com- 
pany making the loan had accepted the application, and 
at once obtained from Karbach a written contract an- 
thorizing it to secure the loan on terms stated in the con- 
tract as to commissions and other expenses to be borne. 
by the borrower in consummating the loan. On the next 
day, the following conversation occurred between the 
plaintiff and one of the members of the defendant com- 
pany, as testified to by the plaintiff, and which is undis- 
puted : 

Q. When did you have your first dealing with the de- 
fendant in respect to the matters charged in the petition? 
A. In August, 1895—-to matters charged in the peti- 
tion? , 

Q. Yes. 

A. I beg your pardon—In March, 1896. 

Q. Where was your first talk with the defendant, or 
any one representing the defendant, in that respect? - 

A. At the intersection.of 16th and Douglas streets was 
my talk with Mr. Brennan, on the 29th of March, 1896. 
I think I had not had any talk with him before that. 

Q. What relation did Mr. Brennan at that time sus- 
tain to the defendant? 

A. I understood him to be its president. 

Q. What was said on that occasion at that place? 

A. I was on my way to the post-office; it was a little 
after 12 o’clock on Sunday the 29th day of March; Mr. 
Brennan was coming from the direction that I was going, 
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and he stopped me and said that it looked as if he was 
going to get the loan through with the New York Life 
for Charles J. Karbach on the Karbach property, the 
Karbach building at the corner of 15th and Douglas, an 
the Karbach hotel. Now, he says, if this goes through, I 
want to know what you are going to charge us. If you 
are going to charge us the way you have been doing I am 
afraid we can’t do business together. Well, I said to him 
' that I did not know what I would charge him; that I 
would charge him whatever my services were reasonably 
worth; and that is all I could tell him. Well, he says, 
there won’t be much work in it. The Northwestern Mu- 
. tual Life has a mortgage on the property, and the title 
has been thoroughly examined, and there won’t be much 
work in it. Well, I said if there would not, then my fee 
would not be so big; but I did not know what I would 
charge; and I said to him that that was the only fair wav 
for a lawyer to do business; any other way, either the 
client cheated him, or he cheated the client. I said I can't 
tell what the work will be. 

After testifying with particularity as to the prior rela- 
tions existing between the plaintiff and the defendant 
with reference to other loans, in which it appears that the 
plaintiff was employed by the defendant acting in its own 
behalf and not as the agent of the borrower, and that the 
defendant was well acquainted with the relations existing 
between the plaintiff and the loan company and knew the 
purport of the letters of instructions and terms upon 
which the plaintiff was acting as the company’s agent 
for the purpose of examining titles, etc., the witness tes- 
tifies to the receipt of papers from the company making 
the loan with the information that the application for the 
loan had been accepted; that he notified defendant of that 
fact by letter, and that a day or two after writing the let- 
ter, “Mr. Brennan brought the abstracts of title to my 
office, and told me to go ahead with the matter; and T 
did.” There is much testimony showing what transpired 
suhsequentiy to plaintiff’s employment, and that all the- 
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dealings and transactions, of which there were many, with 
reference to the necessary steps to be taken in clearing 
the title and perfecting the loan on the property were had 
between the plaintiff and defendant, which are confirma- 
tory of the contention of the plaintiff that he was em- 
ployed by and rendering service to the defendant acting 
in its own behalf. From all the evidence, the natural and 
logical deductions to be made are that the defendant as 
.a loan broker contracted with the borrower to negotiate 
for him a loan of the amount stated at a stipulated rate 
of interest on his real property, for which a certain com- 
mission was to be allowed as compensation and certain 
expenses incident to perfecting the loan to be borne by 
the borrower. In effectuating its contract, the defendant 
contracted with the plaintiff for his services in passing 
on the title and work of a kindred character, and for 
which it thereby became liable for the reasonable valuc 
thereof; that the defendant was not acting for and as the 
agent of the borrower but:in its own behalf in executing 
the contract which it had entered into with the borrower. 
We are not in doubt as to the evidence being sufficient 
to support the conclusion reached by the jury on this is- 
sue. What is the contract of the parties? Under the evi- 
dence, it is shown that the defendant approached and 
sought his services and to obtain an understanding as to 
the amount he would charge the defendant, not the bor- 
rower, for such services and which were required by the 
loan company to be performed by the plaintiff and none 
other, and at the same time making complaint of charges 
made regarding similar services performed in relation to 
other loans; also intimating that unless satisfactory terms 
could be arranged, the defendant would not do business 
with the plaintiff but would negotiate the contemplatec| 
loan with another party as lender. The plaintiff declined 
to state a certain sum as compensation but stated he 
would charge what the services were reasonably worth to 
be determined after they were rendered. The defendant 
later on brought plaintiff the abstracts of title and told 
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him to go ahead and do this work. This certainly is all 
that is necessary to constitute .a valid verbal contract for 
services for which the reasonable value thereof is to be 
paid by the party having the benefit of such service. One 
proposes, the other accepts, and the services are rendered 
in performance of the contract thus entered into. It is 
contended that the verdict is contrary to the ninth in- 
struction given at the request of the defendant, wherein 
the jury were instructed that their verdict should be for 
the defendant unless it is found from the evidence that 
the plaintiff gave exclusive credit to the defendant for his 
services and so informed the defendant. And also by 
the second and fourth instructions, requested by defend- 
ant, wherein the jury were instructed that their verdict 
should be for the defendant unless they found that the 
defendant expressly agreed to pay for said services. The 
instructions were obviously as favorable to the defendant 
as it could reasonably ask. 

By the pleadings, the plaintiff sued:on the alleged con- 
tract with the defendant for the reasonable value of the 
services performed thereunder. The defendant denied the 
contract. The burden of proof was on the plaintiff to 
prove the contract as alleged. The instruction, when con- 
sidered with the others given on the court’s own motion, 
told the jury that in order to hold the defendants person- 
ally liable it must appear from the evidence that the plain- | 
tiff was dealing with it as a principal and looked to it 
for his compensation, and so advised it, and that an ex- 
press contract must have been proven. The evidence jus- 
tifies the verdict under the instructions referred to when 
fairly considered. It seems reasonably clear that ‘the 
defendant entered into.the contract with knowledge that 
the plaintiff was performing for it the required services 
and looked to it for his compensation. He so stated when 
it was attempted to have him fix his‘charges at a specified 
sum. He said to a member of the firm, “I will charge you 
what the services are reasonably worth.” If the contract 
is proven as alleged, as we think it was, it can not be said 
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that the verdict is contrary to the instructions which re- 
' quired the jury to find an express contract to have been 
entered into between the parties to the action. The plain- 
tiff was suing on an express and not an implied contract. 
The instructions said nothing more than that the plaintiff 
must prove the contract alleged. That is, that the con- 
tract was with the defendant acting on its own behalf 
‘and not as the agent of another. 

It is argued that the court erred in sustaining an objec- 
tion to certain testimony offered in surrebuttal. Mr. 
Brennan, a member of the defendant company, was asked - 
on cross-examination if he had in his testimony in the 
county court in the same case testified to a certain state- 
ment just testified to by him in his direct examination, 
and he answered that he had so testified in the county 
court. The plaintiff in rebuttal was permitted to call a 
witness who testified that, in his testimony in the county 
court, the witness Brennan had not testified to the state 
ment about which he was interrogated on cross-examina- 
tion and stated that he had. After the plaintiff had in- 
troduced his evidence in rebuttal, the defendant called a 
witness in surrebuttal evidently for the purpose of cor- 
roborating the testimony of the witness Brennan as to the 
disputed statement claimed to have been made by him 
in the county court with reference to the conversation 
had between him and the plaintiif on the Sunday hereto- 
fore referred to. An objection to the question was inter- 
posed and sustained. The objection was well taken, in 
any view of the case, becanse the question was not con- 
fined to the particular statement in dispute and regard- 
ing which the witness Brennan had been contradicted. 
An offer was then made to prove by the witness that 
Brennan had testified in the county court to the same 
statement testified to by him in the district court and 
regarding which he had been contradicted by the plaintiff 
in rebuttal. The offer did not correspond to the question 
to which the objection was sustained, and no ruling ap- 
pears to have been made by the court on the offer. 

38 
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The witness was then asked directly if Mr. Brennan 
had not, in his testimony in the county court, made the 
statement regarding which there was a dispute in the 
testimony. An objection was interposed as incompetent, 
improper, irrelevant and immaterial and not proper sur- 
rebuttal, which was sustained. No offer of proof was 
made and no ruling obtained on the former offer. There 
being no ruling on the prior offer, and no renewed offer 
after the question had been objected to and the objection 
sustained, the record presents no ruling of the court which 
may properly be reviewed. After the witness had been 
asked a proper question, or at least the only question that, 
in any view of the subject, can be regarded as proper, and | 
the objection sustained, there should have been an offer 
of proof of the fact sought to be elicited thereby and a 
ruling obtained on the offer. In no view of the case, as 
the record is presented to us, has there been a ruling on 
an offer to prove the facts sought to be established by tlic 
question objected to. This is essential, in order to have 
the alleged error considered in this court. Whether or 
not there is shown any abuse of discretion in sustaining 
the objection to this proposed testimony in surrebuttal, 
even if the record properly presented the question for re- 
view, may be open to doubt. p 

There appearing no prejudicial error in the record, the 
judgment of the district court should be, and therefore is, 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


EDWARD THOMPSON COMPANY Y. ARTHUR JIE. BALDWIN. 
FILED SEPTEMBER 18, 1901. No. 9,978. 


1, Evidence: PLEA oF ParMENT. Evidence held insufficient’ to sup- 
port the plea of payment. 


2. Alteration of Descriptive Clause in Contract, Not Material Change. 
In a contract for the conditional sale of books, the deferred 
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payments being evidenced by the promissory notes of the 
vendee, it was claimed a material alteration had been made by 

’ the interlineation of the words “interest at six per cent. on 
notes remaining over a year.” Held, Such words to be only 
descriptive of the notes referred to and in the nature of a 
memorandum reference, and that such words did not constitute 
a material alteration of the contract of sale, the notes referred 
to being the instruments which determined the rate of interest 
they bore. 


3. Alteration of Certain of a Series of Notes Does Not Vitiate Re- 
mainder of Notes or Contract of Sale. Where a series of notes 
were given in payment of books sold conditionally, and proof 
was tendered showing that a part of the notes had been ma- 
terially altered, held that such alteration did not vitiate the 
contract of conditional sale or the unpaid notes regarding 
which no alteration was claimed. 


4. Under Facts Stated, Vendor May Terminate Contract and Re- 
cover Property. "here the property had been delivered to the 
vendee under a contract of conditional sale and a part of the 
notes given for the purchase price were past due and unpuid, 
against which no valid defense existed, held, under the terms 
of the contract, the vendor might Jawfully regain possession 
of the property and terminate the contract. 


' Error from the district court for Douglas county. Tried 
below before SLABAUGH, J. Jteversed. 


Richard S. Horton, for plaintiff in error. 
John H. Grossmann and John D. Ware, contra. 


HoLcome, J. 


In the trial court the jury were instructed peremptorily 
to return a verdict in favor of the “2fendant, which was 
accordingly done. On the verdict thus returned, after 
overruling a motion for a new trial, judgment was ren- 
dered against the plaintiff from which it prosecutes error 
proceedings from the court below to obtain a review uf 
the trial therein had. The plaintiff began an action in 
replevin for the recovery of the possession of twenty-three 
volumes of the American: and English Encyclopedia of 
Law then held by the defendant under a contract for the 
sale of the property on condition. By the contract of sale 
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the title to the property was not to pass to the defendant 
until the books were paid for, and in the event of his fail- . 
ure to pay any of the installments according to the stipu- 
lations in the contract, the plaintiff was authorized to 
take into its possession the property sold conditionally 
and terminate the contract. The defendant filed a generai 
denial. He asked judgment for a return of the property 
on the grounds of payment and an alleged material altera- 
tion of the contract of sale. The principal and substan- 
tial ground upon which the defendant seeks to avoid re- 
sponsibility under his contract, as we take it from the rec- 
ord, is the alleged alteration of the instrument. The plea 
of payment is puerile and unworthy of serious considera- 
tion. It is disclosed that, at the time defendant received 
the books under his contract, he paid $12 in cash and exe- 
cuted and delivered his nine promissory notes of $14 each, 
making a total of $138, the contract price. A receipt was 
given for the cash and notes and it is contended that this 
in connection with defendant’s testimony that he “paid 
all” constitutes evidence justifying the conclusion that full 
payment had been made. The evidence does not 
warrant the conclusion and this defense must be brushed 
aside without further notice. Under the contract of 
sale the defendant obligated himself to pay $12 cash 
on delivery of the books and to execute his nine notes 
payable to plaintiff’s order without interest for $14 
each, the first payable in two montlis and one falling due 
every two months thereafter, the last one falling due in 
eighteen months from date. There was also an order to 
send defendant the succeeding volumes of the work as 
rapidly as published until the complete number of vol- 
umes had been delivered. It is stated: “TI agree to pay 
you for such succeeding volumes the sum of $6 per volume 
upon delivery.” Then is intevlined the following: “Inter- 
est at six per cent. on notes remaining over a year.” The 
last sentence quoted, it is claimed by defendant, was in- 
serted in the contract after its execution without his eon- 
sent and constitutes a material alteration of the instru- 
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ment. It is also testified by the defendant that the notes 
viven in pursuance of the contract maturing in fourteen, 
sixteen, and eighteen months respectively from date had 
been ‘altered after execution and delivery without the con- 
sent of the defendant by the insertion of the following: 
“6¢ int.” At the time of the commencement of the replevin 
action, the note maturing in ten months had been only 
partially paid and the one maturing in twelve months 
was wholly due and unpaid. There is no claim that either 
of these notes had in anywise been altered after their exe- 
ention and delivery. 

Conceding that the sentence quoted, and to hia we 
have heretofore referred, was inserted in the contract of 
sale without defendant’s consent and after delivery, it is 
not, we think, such an alteration as will avoid the con- 
tract. It is but a reference of a descriptive character as 
to certain notes accompanying the contract which were 
to evidence the unpaid balance of the purchase price. The 
legal status of the parties, so far as this action is con- 
cerned, was not changed thereby nor did it in any way 
materially affect the instrument evidencing the contract of 
conditional sale. The notes themselves must determine 
the respective legal rights of the parties in respect of the 
terms as to interest on the deferred payments of the pur- 
chase price. The sentence only referred to these notes in 
the nature of a memorandum as to the stipulations they 
should or did contain as to interest. Whether the notes 
or any of them in fact drew interest recourse must be had 
to these several instruments to determine the question, and 
the payer’s liability for interest is determined by the word- 
ing of the notes irrespective of the alleged alteration of 
the sale contract. The contract as consummated between 
the parties was that the title to the books should remain 
in the seller until paid for, and if the notes given for the 
(leferred payments were not paid within thirty days after 
any one or more of them became due, the seller might re- 
take possession of the property and that with the cash 
payment of $12 to be paid on the delivery of the books the 
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remainder of the purchase price should be evidenced by 
notes of the buyer due at the times heretofore stated. The 
contract and notes having been executed, the defendant 
was obliged to satisfy the notes in order to defeat the 
plaintiff's right to retake possession of the property the 
title to which was retained in it. 

Now, at the time of the commencement of the replevin 
action, it is beyond peradventure of doubt that two of the 
notes, against which nothing can be said as to their valid- 
ity, remained unpaid although past due for a period much 
longer than required under the terms of the contract. 
This fact, when established, made plaintiff’s cause of ac- 
tion complete and entitled it to a judgment awarding it 
the right of the property and the possession according to 
the terms of the contract. But it is contended that, there 
being evidence of a material alteration of the notes matur- 
ing more than twelve months after date, this not only 
avoids the notes altered but also the entire contract of 
which they formed a part and that plaintiff can not there- 
fore recover. We do not so regard it. It is true that the 
alteration as to these notes was material and would pre- 
vent any recovery on any contract resting for enforcement 
on their non-payment. ‘The material alteration of a part 
only of a series of notes forming a part of an entire con- 
tract can have the legal effect of vitiating such contract 
only to the extent that it must rest on the altered 
instruments for enforcement. Had the defendant satisfied 
the notes whose validity is unquestioned, then perhaps the 
plaintiff would have no legal demand against him and 
there would be no default in any of the terms of the legai 
contract existing between them or any part thereof. But 
having a valid and legal demand for the part of the consid- 
eration represented by the unpaid notes regarding which 
there is no claim of alteration, the plaintiff is in as favor- 
able position to enforce its contract as though the whole 
sum remained unpaid and against which there existed no 
valid defense. The defendant had never completed his 
contract for the purchase of the books. He had, at most, 
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only the possessory right to them during the time given 
for the payment of the purchase price, and upon failure to 
make the stipulated payment of an installment at the 
time specified, the plaintiff was empowered to regain pos- 
session of the property and terminate the contract. The 
legal title remained in the vendor and could be defeated 
only by compliance with the conditions to be performed 
subsequent to the time of the conditional sale on the part 
of the vendee. This he failed to do; and at the time of 
the commencement of the replevin action he was in default 
of payments evidenced by his promissory notes, the valid- 
ity of which can not be successfully challenged. Whether, 
notwithstanding the alleged alteration of a part of the 
notes given for the purchase price, the vendor might re- 
cover on the original consideration or whether the altera- 
tion was of such fraudulent character as to cancel the 
debt represented by the altered notes, it is not necessary 
here to consider. The petition stated a good cause of 
action, and is fully supported by the undisputed evidence. 
The contract imposed a moral and legal obligation on the 
defendant which he should not be permitted to escape by 
either of the defenses interposed. 

The judgment is reversed and the cause remanded for 
further proceedings in accordance with law. 


REVERSED AND REMANDED. 


SULLIVAN, J., absent, not voting. 


ELLEN BERRY, APPELLANT, V. CALVIN BERK ET AL, AP- 
PELLEES. 


FILED SEPTEMBER 18,1901. No. 10,069. 


1. Evidence: Finpineg: Jup@MENT. Evidence examined, and held 
sufficient to support the findings and judgment of the trial 
court. i 

2A Mortgage for a Bona-Fide Debt to A Is Not Fraudulent Because 
It Covers a Debt to B Assumed by A. When a mortgage on real 
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indebtedness due from the mortgagor to the mortgagee, the 
mortgage is not rendered fraudulent per se as to other cred- 
itors of the mortgagor because there is included in the trans- 
action a debt due another creditor which the mortgagee ver- 
bally or in writing agrees to pay from the proceeds of the 
mortgaged property. 


3. Good Faith Is the Question. ‘The true inquiry is whether the 
mortgage was given in good faith to secure an actual and 
bona-fide indebtedness owing by the mortgagor. 


APPEAL from the district court for Lancaster county. 
Heard below before HoLMES, J. Affirmed. 


Morning & Berge, for appellant. 
Fritz Westermann and Stevens & Cochran, contra. 


HoLcoms, J. 


The appellant, plaintiff below, brought an action in the 
nature of a creditor’s bill for the purpose of setting aside 
an alleged fraudulent mortgage by the debtor in favor of 
the defendant Vanburg, on certain real estate therein de- 
scribed and to subject the same to sale for the purpose of 
satisfaction of a judgment in plaintiff’s favor and against 
the mortgagor and judgment debtor. 

The questions involved in the controversy are primarily 
* questions of fact and the conclusions reached by the trial 
court can not be rightfully disturbed unless clearly wrong 
and unsupported by sufficient competent evidence. Dur- 
ing the pendency of plaintiff’s action, in which the judg- 
ment was obtained which forms the basis of the present 
action, the debtor executed a mortgage in favor of the de- 
fendant Vanburg to secure the payment of the sum of 
$600 due in five years from date and evidenced by the 
promissory note of the mortgagor. 

The evidence is altogether satisfactory on the point 
that, at the time, there existed a bona-fide indebtedness in 
favor of Vanburg from the mortgagor for about $290 for 
money paid by him on an obligation on which he was lia- 
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ble as surety of the mortgagor, the principal debtor, and 
that as to this amount the mortgage was taken in good 
faith to secure the payment of the debt thus created at the 
time stated. As to the remainder of the consideration, it 
is testified that the mortgagor was indebted to one Offer, 
a brother-in-law, in the sum of about $400, and the note 
und mortgage was given to Vanburg to secure his indi- 
vidual indebtedness as aforesaid and such part of the 
Offer indebtedness as could be realized from a sale of the 
premises over and above the amount required to satisfy 
the debt, interest and costs in favor of Vanburg. While 
there is some controversy as to the existence of the debt. 
alleged to be owing Offer, the brother-in-law of the mort- 
gagor, and whether the mortgage was given in good faith 
to secure the same in so far as it would, after the satis- 
faction of the indebtedness due the mortgagee, we are not 
prepared to say that the finding of the trial court in favor 
of the good faith of the parties to the transaction is not 
supported by sufficient evidence. 

The judgment, in our opinion, should not be disturbed 
on the ground that the findings of the trial court are not 
supported by the evidence. It is urged that as a matter of 
law the mortgage should be held to be fraudulent and 
void as against the plaintiff because of the secret trust in 
favor of Offer and the agreement by the parties to pay 
him the proceeds of the sale of the property over and 
above an amount sufficient to pay the indebtedness in 
favor of Vanburg. Jones on Mortgages [5th ed.], sec. 627, 
states the law as follows: “If given to secure existing lia- 
bilities, a mortgage is not void as to creditors because it . 
does not specify the amount secured; or that it includes 
debts due to other persons which the mortgagee has ver- 
bally promised to pay.” Says: the supreme court of New 
York in Carpenter v. Muren, 42 Barb., 300-3: “Including 
in the mortgage debts due or alleged to be due to others, 
the mortgagee at the same time giving her parol under- 
taking, will not of itself make the mortgage fraudulent 
per sé. In connection with other circumstances, this fact 
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might be some evidence of a fraudulent intention, but 
nothing more.” See, also, 14 Am. & Eng. Ency. of Law 
[2d ed.], p. 286; Hine v. Bowe, 114 N. Y., 350; Chip- 
man v. Steru, 89 Ala., 207; Randolph v. Allen, 73 Ved. 
Rep., 23; 1dams v. Ryan, 61 Ia., 733. The consideration 
of prime importance is whether the mortgage was given 
in good faith to secure an actual and bona-fide indebted- 
ness, and it occurs to us there can in sound reason be no 
legal objection to including in the mortgage the indebted- 
ness, if bona fide, of another creditor than the mortgagee 
whose indebtedness is also secured. By yoking himself to 
the brother-in-law of the mortgagor, the mortgagee sub- 
jected himself to the rules applicable to transactions be- 
tween relatives which have the effect of hindering, delay- 
ing, or defrauding creditors, and casts on him a greater 
burden in sustaining the bona fides of the transaction 
than he otherwise would have had to bear; but in this case, 
as found by the trial court, the entire transaction was free 
from fraud and had in good faith, and with the findings 
and judgment we observe no legal grounds for interfer- 
ence. 


The judgment is thercfore 
AFFIRMED. 


Subnivan, J., absent, not voting. 


James A. MARTIN V. KEARNEY COUNTY AND THE CITY oF 
MINDEN. 


FILED SEPTEMBER 18,1901. No. 10,089. 


1. Waiver of Errors Not Argued in Brief. Alleged errors not argued 
in brief of counsel for plaintiff in error may be deemed to have 
been waived. 


2. Refunding of Illegal Municipal Taxes Can Not Be Required. 
Cities of the second class of less than 5,000 population empow- 
ered by law to levy taxes for municipal purposes can not be 
required to refund money received for illegal taxes imposed by 
such city, from a purchaser of real estate at a sale made thereof 
by the county treasurer for delinquent taxes, in the absence 
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of statutory authority providing for the refunding of such 
taxes. Following McCague v. City of Omaha, 58 Nebr., 37. 


2 


Purchaser Subject to Rule of Voluntary Payment. The purchaser ~ 
of real estate at delinquent tax sale is a volunteer and subject 
ordinarily to the rules applicable to voluntary payment of 
taxes. 


- 


Rule of Caveat Emptor Applies to Purchaser. The rule of caveat 
emptor applies to the purchaser of real estate at tax sales. 
McCague v. City of Omaha, supra. 


5, Purchaser Charged with Notice of Record of Levy. A purchaser 
of real estate at delinquent tax sale is charged with notice of 
the public records showing the manner in which taxes for 
municipal purposes charged against the real estate purchased 
were levied by the city authorities empowered by law to levy 
such taxes. 


§. County Not Liable for Irregular Action of City Council. Irregular 
action by a. city council in making a levy of taxes for municipal 
purposes resulting in the levy being declared illegal and void 
is not a “mistake or wrongful act of the county treasurer or 
other officer,” within the meaning of section 131, article 1, 
chapter 77, Compiled Statutes, for which the county can be held 
liable to refund to a purchaser at delinquent tax sale the 
illegal taxes so attempted to be levied. 


= 


Party Must Bring Himself Within Terms of Statute. A party, tu 
recover, under the provisions of a statute, illegal taxes paid. 
must bring himself within its terms. 


Error from the district court for Kearney county. 
Tried below before BEALL, J. Affirmed. 


J. B. Scott and J. L. McPheely, for plaintiff in error. 
Hague & Anderberry and Li. C. Dailey, contra. 


HoLcoMB, J. 


The plaintiff in error, plaintiff below, became the 
purchaser of certain real estate sitnated in Min- 
den, Kearney county, which was sold for delinquent 
taxes assessed against said property. After the expira- 
tion of the time for redemption from tax sale, 
he began proceedings in equity for the foreclosure of 
the lien in his favor by virtue of the tax sale certificates 
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and the subsequent taxes paid thereunder. Upon trial 
in the district court on the issues raised by the plead- 
ings, it was determined that of the taxes for which 
plaintiff claimed a lien on the real estate purchased, 
those levied by the city of Minden for certain municipal 
purposes were void and of no validity as a lien on the land 
because of irregularities and failure to comply with the 
provisions of the law authorizing the levy attempted to 
be made by the city authorities. From the judgment ren- 
dered in the equity action to foreclose the tax lien no ap- 
peal was taken, and the adjudication thereupon became 
final. The plaintiff, after the rendition of the decree in 
the foreclosure suit wherein the city taxes mentioned were 
adjudged to be void, presented his duly verified claim tu 
the board of county commissioners of Kearney county for 
the amount of the taxes thus declared to be void which had 
been paid by him at the time of the purchase of the land 
at delinquent tax sale, together with the interest thereon 
which he would have received had the tax levy been valid. 
The claim was rejected and an appeal taken to the district 
court, where issues were joined and a trial had to the 
court, which resulted in a finding and judgment in favor 
of the county, from which judgment the plaintiff prose- 
cutes error proceeding in this court. In the district 
court the city of Minden was also made a party defendant, 
the judgment rendered being in its favor also as well as 
in favor of the county. 

The city of Minden is a city of the second class of less 
than 5,000 population. The alleged irregularity avoiding 
the tax involved in this litigation consisted in the city 
council undertaking to levy a tax for certain municipal 
purposes by a resolution adopted by that body instead of 
duly enacting an ordinance providing for the levy as pro- 
vided by law. It seems to have been the contention of the 
plaintiff that by bringing in the city as a party defendant 
he would be entitled, on the facts stated, to recovery of 
judgment for the amount of the void tax and interest 
either against the county or the city; that one or the other 
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should be adjudged liable to reimburse him for the amount 
of the void tax paid with interest. In the argument in 
the brief of plaintiff in this court no claim is made as tu 
any right of recovery against the city, and any question 
as to the city’s liability may, therefore, under the rule of 
this court, be deemed to have been waived.  Gulich v. 
Webb, 41 Nebr., 706. 

That the city can not be held, we think, is settled by 
former decisions of this court on a like question. In Mc- 
Cague v. City of Omaha, 58 Nebr., 37, it was announced as 
a rule of law in this state that “in absence of statutory 
authority a city of the metropolitan class can not be re- 
quired to refund money received from a purchaser of real 
estate at a sale made thereof by the county treasurer for 
illegal special assessments or taxes imposed by the city.” 
Following Pennock v. Douglas County, 39 Nebr., 293, and 
Merrill rv. City of Omaha, 39 Nebr., 304. On principle, the 
rule applies with equal force and for the same reasons tu 
cities of the class or grade as the defendant city in the 
case at bar, and a recovery against it by the plaintiff could 
not be had without violating and overturning the rule 
already announced when applied to cities of the metropoli- 
tan class. The foregoing remarks as to the possible liabil- 
ity of the defendant city we regard as effectually dispos- 
ing of the case so far as it is concerned. 

This brings us to a consideration of the case as affecting 
the liability of the county under the issues raised by the 
pleadings and as presented by the arguments of counsel in 
their briefs. It is contended that because the taxes levied 
by the city council for certain municipal purposes were 
found to have been irregularly levied and void for that 
“reason, the plaintiff, having paid the taxes when he put- 
chased the land against which levied, may recover the 
same back notwithstanding they were paid voluntarily, 
and that the rule of caveat emptor does not apply. Some 
authorities are cited which it is contended support the 
proposition thus advanced. While the decisions of the 
courts of the different states are not entirely harmonious 
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on the question, we regard the matter as conclusively set- 
tled. in this state by the prior utterances of this court re- 
garding the same and similar questions. That the pur- 
chaser of real estate at delinquent tax sale is a volunteer 
and subject ordinarily to the rules applicable to volun- 
tary payments of taxes generally is quite obvious from the 
nature of the transaction into which he enters and it would 
seem the proposition hardly permits of discussion or argu- 
ment. In the case of Pennock v. Douglas County, supra, 
where the subject of the right to recover taxes paid by a 
purchaser at delinquent tax sale which were illegally as- 
sessed is exhaustively discussed, it is said: “We are urged 
by counsel for appellant to hold the city of Omaha liable 
in this case upon moral grounds, but we cannot do so. 
’The city did not ask appellant to purchase at its tax sales, 
He was a yolunteer, with all that that term implies.” Not 
only was the tax purchaser a volunteer, but, under the es- 
tablished doctrine of this jurisdiction, he purchased the 
property for delinquent taxes at his own risk as to the 
title he acquired thereby. He had no warrant or guaranty 
of the regularity of the proceedings or legality of the taxes 
paid from the taxing authorities of the county which is- 
sued to him a tax certificate as evidence of his purchase. 
This instrument has been construed as releasing and quit- 
claiming to the purchaser only the county’s interest in 
and right to a lien on the real estate sold. The rule of 
caveat enptor is held to apply and the purchaser secures 
title to the property purchased at his own risk. In the 
case last referred to, on this subject this court has hereto- 
fore expressed itself in unmistakable terms; it is there 
said: “He [the purchaser] bought without warrant or 
covenant of any kind and bid what he considered the ven- ~ 
ture worth; and under these circumstances and in a case 
like the present, where there was no fraud, no misrepre- 
sentation, and no mistake of the facts, it is well settled, as 
between individuals, that the purchaser is without remedy 
in case of failure of title’; citing Rawle, Covenants for 
Title, sec. 321, and cases there cited. In McCague v. City 
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of Omaha, 58 Nebr., 37, it is held in the third paragraph 
of the syllabus that “the rule of caveat emptor applies to 
purchasers of real estate at tax sales.” Says NorvaL, J., 
in writing the opinion: “He was not required to either 
pay the special taxes against the lots in question, nor to 
purchase the property at tax sale. He voluntarily pur- 
chased the lots for the amount of the illegal taxes imposed 
thereon, and he has no one but bimself to blame for the 
loss. He cannot recover the amount back. (Dizon 
County v. Beardshear, 38 Neb. 389.) The rule of caveat 
emptor applies to him. (Pennock v. Douglas County, 
supra; Merrill v. City of Omaha, 39 Neb. 304; Adams v. 
Osgood, 42 Neb. 450.)” 

It is argued, however, that the present case, under the 
facts stated, on principle falls move nearly within the rule 
applied in the case of Wilson v. Butler County, 26 Nebr., | 
676, and should be distinguished from the line of decisions 
above referred to. The decision in the Butler County Case 
had for its support the provision of section 181 of the 
revenue laws, ch. 77, art. 1, Compiled Statutes, 1899, 
wherein it is provided that “When by mistake or wrong: 
ful act of the treasurer or other officer land has been sold 
on which no tax was due at the time, * * * the 
county is to hold the purchaser harmless by paying 
him the amount of principal and interest and costs 
to which he would have been entitled had the land 
been rightfully sold, and the treasurer or other officer 
and their bondsmen will be liable to the county 
to the amount of their official bond.” In that case - 
it is held that “Where a county treasurer sells lands 
for taxes which were not liable to taxation, and 
upon which no taxes were due, the tax purchaser may 
recover from the county the amount paid by him, with 
interest thereon.” It is also held that “A tax purchaser 
may presume that the property was taxable, and is not 
required to make a further examination of that fact asa 
condition of maintaining an action against the county for 
the purchase money, and interest.” It appears from the 
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opinion that the land which had been taxed and sold to 
the purchaser for delinquent taxes was at the time govern- 
ment land and not taxable; that the taxing authorities 
had no Jawfnl right to levy thereon any assessments what- 
ever for revenue purposes and that by their “wrongful 
act” the Jand had been entered on the tax records as being 
subject to taxation and assessments levied against it in 
the same manner as real estate subject to taxation. The 
facts brought the case altogether within the provisions of 
the statute quoted and resulted unquestionably in estab- 
lishing the liability of the county for the moneys sought 
to be recovered. It is the statutory authority and not the 
application of legal principles recognized by the common 
law that justified and required in the proper enforcement 
of the statute the judgment rendered in that case. But ob- 
serves MAXWELL, J.,in delivering the opinion of the court: 
“The case is entirely different from that of a taxpayer 
who voluntarily pays a questionable tax without objection. 
In such case there can be no recovery because the party 
waives the objection by deliberately paying the amount 
claimed. He may have an object in this. The question- 
able tax may be of general benefit, * * * or it may be 
that the tax in itself is just,.although subject to attack 
from a legal standpoint. In either case, the taxpayer who 
voluntarily pays the amount charged against his property, 
thereby in effect admits its validity, and ordinarily cannot 
recover it back.” 

Were we to undertake to define, in the abstract, with 
any degree of certainty, the force, scope and extent of the 
statutory provision referred to with reference to the right 
of recovery from the county for illegal taxes paid by rvea- 
son of the “mistake or wrongful act” of the treasnrer or 
other officer, ete., we would probably find the question 
surrounded by many difficulties. It is, we think, the part. 
of both wisdom and prudence to address ourselves directly 
to the question presented for consideration in the ease at ° 
bar, and ascertain whether the statutory provisions cun- 
templates in such a case reimbursement by the county 
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to the tax purchaser. For reasons which appear to us 
quite satisfactory, the plaintiff can not be regarded as 
being entitled to invoke the aid of this statute in recover- 
ing the amount of taxes paid by him at the delinquent 
tax sale, which it was afterwards adjudged gave no valid 
lien on the real estate purchased. The action of the city 
council of the city of Minden resulting in the abortive at- 
tempt to levy the taxes held to be illegal was not, in our 
judgment, a “mistake or wrongful act of the county treas- 
urer or other officer” within the meaning of the statute. 
That is, the action taken by the city authorities in the 
manner performed which invalidated the levy was not a 
mistake or wrongful act within the meaning of the statute. 
The action of the city council was not a mistake or wrong- 
ful act for which they and their bondsmen are held liable 
to the tax purchaser. It is to be observed, in the construc- 
tion of this statute, that we are to keep in mind all its 
parts, and that for a mistake or wrongful act within the 
meaning of the statute an action may be maintained on 
the officer’s official bond by the tax purchaser or the county 
to recover the illegal taxes and interest resulting from the 
act complained of. This contemplates a violation of offi- 
cial duty such as will constitute actionable wrong doing 
by a, public officer. Lonsdale v. Carroll County, T5 N. W. 
Rep. [Ia.], 3832; Iowa & Dakota Land Co. v. Barnes 
County, 72 N. W. Rep. [N. Dak.], 1019. 

It will not, we apprehend, be seriously contended that 
the city council can by application of sound legal prin- 
ciples be held responsible on their official bond because 
of the illegality of the taxes levied by them under the pro- 
ceedings held void for irregularity for the reasons stated. 
This would be placing a responsibility on officers author- 
ized to levy taxes that would cause but few, if any, to 
care to perform that duty. The city council was acting 
upon a matter on which the legislature had empowered it 
to act. There was an error of judgment on the part of the 
members of that bodv as to the exact steps necessary to be 
taken to accomplish the desired object. They were pro- 
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ceeding to do that which they were authorized to do, but in 
such irregular way as to have their action adjudged not in 
conformity with the requirements of law and illegal. They 
failed to follow the provisions of law as to the method of 
procedure which they adopted in making a levy of munici- 
pal taxes for the purpose stated. Them method of pro- 
cedure was a matter of public record. The plaintiff was 
cognizant of the proceedings taken, or at least was in as 
favorable position to obtain the information as the taxing 
authorities of the county. He was, under the uniform 
holdings of the courts, charged with notice of the public 
vecords evidencing the manner in which the taxes were 
levied and was not warranted in relying solely on the tax 
records of the treasurer’s office in determining whether 
the city taxes therein appearing were lawfully assessed 
and validly levied. It was his duty to examine the proper 
records and therefrom be advised as to the validity of the 
tax. he was paying, by the purchase of the real estate of- 
fered for sale for delinquent taxes. Says Coss, Ch. J., in 
Merriam v. Otoe County, 15 Nebr., 408, 413: “Parties 
dealing with a county, or other municipal corporation, are 
under a peculiar obligation to act with fairness and in 
good faith, as such corporation can only act through its 
records and other instrumeutalities given it by law.. Such 
persons are bound to take notice of such records, not only 
of what they show, but also, if such be the case, of their 
failure to show, matters material to the business in hand. 
It was then the duty of the plaintiff, before buying the 
lands in question at private tax sale, to examine the record 
and see for what taxes they were being sold. If he neg- 
lected this duty, or knowingly co-operated with the county 
treasurer in a sale and purchase of the land for a tax un- 
authorized by law, he cannot call upon the county to save 
him harmless from the effect of such imprudence”; and 
further on, in relation to the same subject, it is stated: 
“Unlike those which we have been considering the ‘wrong- 
ful act of the treasurer’ in selling the land for taxes with- 
out first making an effort to collect them by the seizure 
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and sale of personal property, as well as the existence of 
such personal property out of which the same could have 
been collected, was not matter of record, of which the pur- 
chaser was bound to take notice, or of which he could be 
said to be estopped to assert, by participating in the pur- 
chase and sale.” In the case of Gould v. Board of Con- 
missioners on‘rehearing, 79 N. W. Rep. {Minn.], 530, it is 
said by the supreme court of Minnesota: “In this case the 
property was subject to taxation. The illegality or irregu. 
larity complained of consisted exclusively of the action of 
the state board of equalization in raising the assessed value 
of one class of real estate in the town without making the 
same increase on another class. This illegality or irregu- 
larity appeared from the public records. Plaintiff had the 
means of discovering this, and he was just as much bound 
to inform himself of the fact as were the public authorities. 
Every man is supposed to know the law. If plaintiff was 
ignorant of the facts of which he now complains when he 
paid the tax, it was because he failed to avail himself of the 
means of information which were open to him.” 

In the present case the city authorities had no duties 
to perform in determining what real estate was subject 
to municipal taxes. This was performed by other officers 
and under different provision of law. It was within the 
power of the city council only, in the manner provided by 
law, to levy certain taxes for municipal purposes on all 
the taxable property within the corporation. They did this 
in such an irregular manner that the levy was declared 
null and void. The levy was certified to the proper county 
officers, and in the performance of a ministerial duty im- 
posed on them the taxes levied were entered on the tax rec- 
ord against all the property lying in the corporate limits 
of the city making the levy. The taxes were collected and 
turned over to the city authorities entitled thereto. There 
was no mistake or wrongful act on the part of the county 
treasurer or other county officers. The land sold was sub- 
ject to taxes. It was subject to all valid taxes legally 
levied against it and it can not, we think, be said that the 
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irregular action taken by the city council culminating in 
the void levy was a mistake or wrongful act of the treas- 
urer or other officer “by reason of which land has been 
sold on which no tax was due at the time.” The county 
acted only for the purpose of collecting the levy made by 
the city and turning over the funds to the municipality. 
Further than this, it and its officers had no. interest in the 
matter and no greater responsibility should have been or 
was by the legislature intended to attach to them than nec- 
essary to a proper discharge of their duty incident to such 
collection. The taxes held illegal were not levied by or for 
the benefit of the county and we observe no sound reason 
for holding the county to any further or greater responsi- 
bility. On the question of the proper construction of sim- 
ilar statutes see also Lindsey v. Boone County, 60 N. W. 
Rep. [Ia.], 173; Tyler v. Cass County, 48 N. W. Rep. [N. 
Dak.], 232. Counsel for plaintiff in error in their brief 
say: “We do not contend that Kearney county would be 
justified in drawing money from its county general fund 
to reimburse the plaintiff in error, but we do contend that 
Kearney county could have reimbursed the plaintiff in — 
error out of money in its hands belonging to the water and 
general fund of the city of Minden.” If this contention is 
sound then the city of Minden is liable under the law and 
may be compelled in a direct proceeding to make reim- 
bursement for the illegal taxes collected by the county 
treasurer and received by it. The county certainly could 
not take from the city’s funds the money necessary to re- 
imburse the plaintiff in error except on the theory that the 
city was primarily liable and legally obligated to the tax 
purchaser for taxés thus paid. 

But from what has been said in the first part of this 
opinion, the city, without statutory authority therefor, 
can not be held legally bound to refund taxes illegally 
levied and voluntarily paid. It is obvious from a casual 
reading of the statute which we have been considering that 
the only reimbursement therein contemplated to the 
county in the event it is required to pay to the tax pur- 
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chaser taxes resulting from the “mistake or wrongful act 
of the county treasurer or other officer” is by having re- 
course to the official bond of the officer responsible for such 
mistake or wrongful act. No other mode is pointed out 
“by the statute providing for reimbursement to the county 
for the repayment of such taxes, and it is quite apparent 
that to say the city can not be held primarily for the il- 
legal taxes it has received, anid yet the county may reim- 
burse itself out of the city funds in the possession of the 
county treasurer, is both inconsistent and illogical. We 
do not think the proposition is sound and must therefore 
reject it. The rule is, says Cooley on Taxation, 813, that. 
when a party relies upon a statute for the recovery of 
illegal taxes paid, he must be careful to bring himself 
within the provisions of the statute. The plaintiff under 
the facts in the case at bar and the provisions quoted has 
not shown himself entitled to recover from the county the 
taxes collected for city purposes claimed to have been il- 
legally levied, and the judgment of the district court 
should, therefore, be affirmed, which is accordingly done. 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


Prerer CO. NELSON v. NEBRASKA LOAN & Trust COMPANY, 
Fivep SEPTEMBER 18,1901. No. 10,101. 


1. Facts Set Forth Constitute General Appearance. A party who 
appears in a case, asks to be and is made a party defendant 
for the purpose of objecting to a confirmation of sale in fore- 
closure proceedings, and objects to the confirmation because 
he was the owner of the property sold and was not served 
with summons, and because another defendant, being a resi- 
dent of the state, was served only with notice by publication, 
thereby makes a genera] appearance for all purposes of the 
case. 


2, Constructive Service No Ground for Setting Aside Sale. It is no 
sufficient ground to set aside a sale of real estate made in fore- 
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closure proceedings that a party not necessary nor indis- 
pensable to the action was only constructively served with 
summons when he was a resident of the state. 


Error from the district court for Custer county. 
Tried below before GREENE, J. Affirmed. 


Henry M. Kidder, for plaintiff in error. 
Jacob Baily and Augustus R. Humphrey, contra. 


Hotcoms, J. 


From an order overruling a special appearance and ob- 
jections to the jurisdiction of the court over him, and con- 
firming a sale of real estate made by. the sheriff in fore- 
closure proceedings, Peter C. Nelson as plaintiff in error 
prosecutes error in this court. The plaintiff in error was 
not made a party defendant in the foreclosure action. By 
a special appearance he came into court and objected to 
its jurisdiction over him because he was the owner of the 
land and in possession thereof by tenant and there had 
been no service of process upon him. The special appear- 
ance was overruled. The record then shows: “And this 
cause coming on further to be heard upon the application 
of Peter C. Nelson, to be made party defendant, and the 
court being fully advised tn the premises, it is ordered and 
decreed by said court that the said Peter C. Nelson, be and 
the same is hereby made a party defendant, and that said 
defendant is to show cause, if any he has why the sale 
heretofore made by the sheriff in this cause should not 
be confirmed.” The plaintiff in error then appeared in 
the case and filed objections to the confirmation of the sale 
and urged the court to set aside and cancel the decree for 
the reason that the defendant Hans J. Nelson was, and had 
been during the pendency of the action, a resident of the 
state, was not personally served with summons and the 
attempted service by publication did not confer jurisdic- 
tion on the court to act in the cause; and also because the 
defendant Peter C. Nelson was the owner of the title to 


Vor. 62] SEPTEMBER TERM, 1901. 551 


Nelson v. Nebraska Loan & Trust Co. 


the land and had been in possession by tenant and by agent, 
and that no process was ever issued or served on the de- 
fendant nor had the plaintiff secured service by publica- 
tion, and that alk proceedings therclotore had had been 
without jurisdiction. 

It is quite obvious from the foregoing that, whatever 
may have been the situation as to want of jurisdiction 
over the person of the plaintiff in error prior to the time 
he obtained leave to be made a party defendant and enter 
objections to the confirmation of sale, he thereby made a 
general appearance and the court acquired jurisdiction 
over him for all purposes of the case. He has invoked the 
power of the court regarding other matters than that of 
challenging its jurisdiction over him; has made a general 
appearance and waived all objections as to the manner in 
which he was brought into court. The appearance made 
was a general one, and comes entirely within the rule 
stated in Welch v. Ayres, 43 Nebr., 326. See,also, Aultman 
é& Taylor Co. v. Steinan, 8 Nebr., 109, 113; Burnham v. 
Doolittle, 14 Nebr., 214; White v. Alerriam, 16 Nebr., 96, 
98; Bucklin v. Strickler, 32 Nebr., 602; Leake v. Gallogly, 
34 Nebr., 857; South Omaha Nat. Bank v. Farmers & 
Merchants Nat. Bank, 45 Nebr., 29. The other objection 
to the confirmation, viz., that there had been no proper 
service of process on the defendant, Hans J. Nelson, is 
not well taken. The action was one in which the jurisdic- 
tional steps required in obtaining service by publication 
had been complied with. Whether the defendant, Hans 
J. Nelson, might not have specially appeared and showed 
that he was and had been a resident of the state upon 
whom personal service might have been obtained and had — 
the constructive service quashed is not before us and need 
not be discussed. Under the theory of the plaintiff in 
error and on the ground stated in the motion, this defend- 
ant, having disposed of the property on which the mort- 
gage was being foreclosed, was not a necessary or indis- 
pensable party to the action and it became immaterial 
whether or not the court acquired jurisdiction over his 
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person. Certainly the plaintiff in error was in nowise 
prejudiced, conceding that proper service of summons had 
not been made, since whether he was in the Case or not, 
could only be for the purpose of adjudicating his liability 
for a personal judgment, and this was a matter entirely at 
the oj:tion of the plaintiff in the action if, as the plaintiff 
in error says, he had disposed of his interest in the mort- 
gaged property after the execution of the mortgage and 
before the commencement of the suit in foreclosure. The 
plaintiff in error, on the grounds stated in his motion, is 
not in a position to complain because personal service was 
not, had on his co-defendant, nor is the want of such service 
sufficient reason for setting aside the sale made by the 
sheriff. . 

The order appealed from being free from error, it fol- 
lows that the same should be affirmed, which is accordingly 
done. 

AFPLRMED. 


SULLIVAN, J., absent, not voting. 


THEODOCIA LEWIS v. CHAUNCHY M. NorvtH. 
FitrEp SEPTEMBER 18,1901. No. 10,134. 


1. Submission of Equitable Issues to Jury Not Prejudicial Error. 
It is not prejudical error to submit to a jury, for its finding 
generally, questions of faet on purely equitable issues raised 
by the pleadings in the case. 


2. Submission Discretionary With Court. A district court sitting 
as a court of equity may, in its discretion, submit to a jury any 
disputed question of fact. 


3. Specific Performance: STaTUTE OF FraAupbs. In order to justify a 
decree of specific performance of a verbal agreement for the 
sale of real estate, the acts of part performance relied on to 
escape operation of the statute of frauds must be clearly, 
definitely and satisfactorily shown, and it must also appear 
that such acts were done with reference to, and in pursuance 
of, the contract. 


4. Statute of Frauds Will Be Defeated Only by Possession Arising 
Upon Contract. Continued possession by a tenant is not such 
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a part performance of a verbal contract for the purchase of 
land as to take the case out of the statute of frauds. Posses- 
sion, to have such an effect, must be clearly shown to refer to, 
and result from, the contract and not the lease. Bigler v. Baker, 
40 Nebr., 325, 326. 


5. Occupancy as Owner. The above rule held to apply when the 
alleged vendee was occupying the land as a former owner. 


6. Evidence Insufficient. Evidence examined, and held to be insuffi- 
cient to support the finding of the jury and the decree of the 
trial court rendered thereon. — 


Error from the district court for Hall county. Tried 
below before THOMPSON, J. Reversed. 


R. C. Glanville, for plaintiff in error. 
W.H. Thompson and W. H. Plait, contra. 


HOLCOMB, J. 


A verdict was returned and judgment rendered in favor 
of the defendant. Plaintiff brings the case here on ervor. 
The plaintiff bases her right of action on three promissory 
‘ notes executed by the defendant in her favor and aggre. 
gating with interest at the time of the institution of the 
suit about $2,000. In the answer the giving of the notes 
sued on is admitted, and for a defense it is alleged that 
they were executed as a part of the purchase price of cer- 
tain lots purchased by the defendant of the plaintiff situ- 
ated in Colorado and upon which there had been paid the 
sum of $1,800; that the defendant went to Colorado after 
the purchase of the property and about the time the note 
first due matured, “and then and there had a settlement 
with the said plaintiff in which the said plaintiff agreed 
for and on consideration of the surrender of the said prop- 
erty and the forfeiture of the said eighteen hundred dol- 
lars. heretofore paid, that the said plaintiff would cancel 
the said notes sued on and send them to the defendant and 
that the defendant upon the receipt of the said notes, on 
his return to Nebraska, he would redeed the said property 
to plaintiff and thereupon and there and then surrender 
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the said property to the said plaintiff fully relying on the 
said agreement of settlement and that the plaintiff took 
possession of the said property and has retained it ever 
since. That this said contract of settlement was verbal 
and consummated by the defendant’s turning over the 
property to plaintiff, that this defendant has always been 
ready and is now ready to comply with his part of the said 
contract and agreement in every particular and now 
prays,” etc. The reply denied specifically the alleged con- 
tract of settlement, the agreement to redeed the land, and 
cancel the notes, and the delivery or taking possession of 
thé real estate under the contract and pleaded the statute 
of frauds as rendering void the alleged contract pleaded by 
the defendant in his answer. It is urged by the plaintiff 
that the answer does not state a defense to the cause of 
action pleaded.in the petition; that the facts pleaded in 
the answer are insufficient to take the verbal agreement 
pleaded without the reach of the statute of frauds. 

Without taking the time te discuss or determine this 
question, we pass directly to that which appears to us as 
the controlling proposition, for which purpose we assume 
the answer presents a valid defense, and that is, do the 
facts as disclosed by the record, support the plea of the 
defendant to the effect that a contract or agreement was 
entered into for a reconveyance of the land in considera- 
tion of the cancellation of the notes then outstanding rep- 
resenting the deferred payments of the purchase price, and 
was there such a part performance under and in pursuance 
of the verbal agreement as to avoid the effect of the statute 
of frauds and justify a court in decreeing specific perform- 
ance of the contract? 

The defense interposed was purely equitable and invoked 
the aid of a court of equity for the enforcement of the con- 
tract alleged in the answer when established by the evi- 
dence. The submission of the questions of fact raised by 
the issues to ajury for a general verdict does not, we think, 
amount to prejudicial error calling for a reversal of the 
judgment on that account. In the trial of an equitable 


Vou. 62] SEPTEMBER TERM, 1901. 555 


Lewis v. North. 


action uny or all questions of fact may, in the discretion 
of the trial court, be submitted to a jury for their deter- 
mination. Says the author of the opinion in Alter v. Bank 
of Stockham, 53 Nebr., 223, 2830: “A chancellor was always 
invested with the discretion to submit to a jury issues of 
fact, and the Code has not deprived the courts, when sit- 
ting as courts of equity, of that discretion, and the district 
courts of the state, while sitting as courts of equity, are 
vested with the discretion to submit to a jury any disputed 
question of fact.” See also 11 Am. & Eng. Ency. Pl. & 
Pr., p. 607 et seg., under the title “Issues to the jury in 
equity cases.” 

he question of prime importance in the case at bar is 
whether the evidence shows such part performance of the 
verbal contract pleaded as to escape the provisions of sec- 
tion 3 of the statute of frauds which declares contracts 
for the sale of real estate or any interest therein, except 
leases for one year or less, to be void unless in writing and 
subscribed by the party to be charged thereby. It is in- 
(dlisputably shown by the evidence that the defendant pur- 
chased the real estate mentioned, paying therefor $1,800 
in cash and executing the notes in controversy for the re- 
mainder, and thereupon the property was conveyed to him 
by warranty deed. This transaction occurred in the spring 
of 1893. By the terms of the agreement for the sale of the 
property, and it is so specified in the deed of conveyance, 
the plaintiff was to give possession of the premises October 
1, 1893. ‘The first note matured October 1. Prior to 
its maturity and during the latter part of September, and 
while the plaintiff was yet in possession of the premises 
under the agreement made at the time of the purchase, the 
defendant left his home in Nebraska-and went to the 
plaintiff at her place of residence for the purpose of pay- 
ing or making some arrangement for the payment of the 
note then about to fall due. While on this trip the defend. 
ant testifies that the contract of settlement was entered 
into and possession of the premises thereunder surrendered 
to the plaintiff. All the negotiations, both as to the pur- 
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chase of the property and the alleged resale thereof to the 
grantor, appear to have been had with the husband of the | 
plaintiff. While it is nrged by counsel for plaintiff that 
the evidence is insufficient to support a finding of agency 
on the part of the husband, we are unable to so view the 
record, and hold to the opinion that the evidence is ample 
to show that the husband was duly authorized by the wife 
to act for her in the premises. 

Regarding the contract for a resale of the property to 
the grantor in consideration of the cancellation of the 
notes outstanding given as a part of the purchase price in 
the original transaction, the defendant is the only witness 
who testifies on the subject and his testimony is as follows: 
“We had several conversations about the property, in re- 
‘ vard to him taking it back. And as I told him that I 
couldm’t make the payments and I wanted to turn the 
property over to him, and he said that it would be a great 
loss for me as I had paid $1,800, and he didn’t like to see 
me lose that much, and he said he could trade the property. 
off and get me something out of it and I told him if he 
could, all right. He could trade the property off and if 
he wanted to give me anything, it was all right. ‘Chat day, 
or a day or two before I left there, on toward evening of 
the last day, I think, of September, him and I was down 
town and come back to the place right across from this 
place, in front of the house—we stood there—and right 
then and there we agreed’—the witness was here inter- 
rupted by an objection. 

Q. State what was done. 

A. I turned the property over to him and he agreed to 
inake out a deed and send it to me with those notes and 
that was to release me of all claim in the property. J was 
losing $1,800 and deeding him back the property—and the 
Jast words he said to me, he said: “I will send yon the 
papers and you can sign and return the deed to me.” 

Q. State how it was that you turned the property over 
to him. 

A. He was living in the property at that time and his 
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time was expired and I told him he could take possession 
and still live there and I turned it over to him and I re- 
ceived nothing further from that day. 

This is all the evidence as to an act of part performance 
under the alleged verbal contract, and it seems to us that 
it, admitting all that is said to be true, falls far short of 
acts necessary and required in the performance or part 
performance of a verbal contract for the sale of real estate 
which will relieve the contract of the blighting effect of 
the statute referred to. Counsel for the defendant in their 
brief contend that the evidence shows that the plaintiff 
remained in the possession of the property long after her 
time had expired under the original agreement and that 
such possession is sufficient to constitute a part perform- 
ance and take the contract without the statute of frauds. 
An examination of the record does not bear out this con- 
tention. One witness whose evidence was submitted in the 
form of depositions testified that the plaintiff and her hus- 
band were in the possession of the premises after the al- 
leged contract the same as they were before, but this part 
of the witness’s deposition was not offered nor received in 
evidence. Even though it were, it proves nothing. It is 
not stated how long the parties were in possession after 
the time which they were to retain possession when the 
premises were sold to defeudant, nor is there any act tes- 
tified to at all inconsistent with, or showing a different 
attitude or relation toward the defendant than existing 
under the original agreement under which they were law- 
fully in possession and if after the time mentioned they 
would be regarded only as holding over their time. The 
defendant testifies to no act done by either of the parties 
in the performance or part performance of the contract 
alleged. Theve is not a scintilla of evidence showing any 
change (by acts and not words) in the attitude or relation 
of the parties by or toward each other as a result or con- 
sequence of the verbal agreement he testifies to. 

The rule is fundamental that acts of parties in consum- 
muting an agreement not in writing, for the sale of real 
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estate, in order to relieve it of the effect of the statute, 
must be clearly and satisfactorily shown and such acts 
must also appear to have been done with reference to and 
in pursuance of the contract. We have here nothing but 
the testimony of the defendant in the nature of an opinion 
or conclusion. He testifies to no act performed by the 
plaintiff’s agent. He says that he surrendered possession, 
and yet it is indisputably established that the plaintiff 
was at the time in possession. There was no change, no 
giving up of possession by the one and a subsequent re- 
taking. There was no act symbolical even of a surrender 
of possession by the owner to the alleged purchaser or her 
agent. In fact there was nothing done, conceding all that 
is testified to by the defendant, except that done by word 
of mouth. No act of the plaintiff pointing in the remotest 
degree to a part performance of a contract for the pur- 
chase of the property is disclosed by the evidence. The 
object of the statute is to prevent frauds and perjuries, 
aud yet, if this alleged verbal contract may be specifically 
enforced, reliance entirely must be had on the oral state- 
ments of the defendant unsupported by any evidence of 
any act done or steps taken by the purchaser upon which 
a court would be warranted in concluding that she had 
taken action with reference to and for the purpose of car- 
rying out the verbal agreement testified to. The statute 
would be of little, if any, value if the contract pleaded, 
supported by no other evidence than we find in the record, 
requires or warrants a decree of specific performance. 

In Envmel v. Hayes, 14 S. W. Rep. [Mo.], 209, it is 
stated by the judge writing the opinion: “The uniform 
statement of the text-writers, and the reported rulings of 
adjudged cases, is that mere continuance of possession 
does not constitute part performance. There must be a 
radical change in the attitude of the contracting parties 
towards each other; a change consisting of acts done; a 
notorious change, which itself indicates that some con- 
tract has been made between the parties; and then parul 
evidence is admissible to show the details of the aygree- 
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ment.” Browne, Statute of Frauds [5th ed.], sec. 476, 
states the rule as to possession being a part performance 
of the contract as follows: “The possession must appear 
to have been delivered or assumed in pursuance of the con- 
tract alleged. Thus, it is abundantly settled that one who 
is already in possession of land as tenant verbally con 
tracts with the owner for a new term; his merely continu- 
ing in possession after making the alleged contract is not 
an act of possession within the meaning of the rule, so as 
to justify a decree for a lease according to the contract.” 

In Poland v. O’Connor, 1 Nebr., 50, it is held, first, that 

“A parol agreement for the sale and conveyance of land, 
must be established by clear and most satisfactory proof; 
or the court will not specifically enforce it”; and second, 
“to take such a case out of the statute, the possession of 
the vendee must be by acts clear, certain, and definite in . 
their object, and having reference to the contract.” See, 
also, Hunt v. Lipp, 30 Nebr., 469. In the fifth paragraph 
of the syllabus in Bigler v. Baker, 40 Nebr., 325, it is held: 
“Continued possession by a tenant is not such a part per- 
formance of a verbal contract for the purchase of land as 
to take the case out of the statute of frauds. Possession, 
to have snch an effect, must be clearly shown to refer to 
and result from the contract and not the lease.” 
_ In Christy v. Barnhart, 14 Pa. St., 260, it is said: “Tt 
is not to be disputed, at this time of day, that to withdraw 
a parol sale of lands from the blighting effects of the stat- 
ute of frauds, there must be an open and absolute posses- 
sion taken in pursuance of the contract, with a view to the 
performance of it. It is consequently a settled rule that a 
parol sale to a tenant in possession is within the statute, 
though his possession be afterwards continued, because 
there is no change of possession, in execution of the con- 
tract.” 

In Swales v. Jackson, 26 N. E. Rep. [Ind.], 62, it is 
stated in the syllabus: “Where the vendees were occupy- 
ing the land, either as tenants or as former owners, there 
is no such taking of possession under the contract as will 
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avoid the statute of frauds.” Berkshire, J., after citing 
a number of authorities as to the required evidence to take 
un oral contract out of the statute, observes: “In Cut- 
singer v. Ballard, supra [115 Ind., 93], this court said: 
‘Courts of equity have adopted the foregoing as the rule of 
evidence in cases for specific performance of oral con- 
tracts, and if, at the end, the evidence leaves it a matter of 
conjecture whether there was a contract, or if its terms 
are left uncertain, or if the possession or acts of part per- 
formance are not clearly referable to the contract, a de- 
cree of specific performance ought to be withheld.’ ” 

The following are also directly in point: Johnston v. 
Glancy, 28 Am. Dec. [Ind.], 45; Koch v. Nat. Union Buili- 
ing Ass’n, 187 Ill, 497; Kaufman v. Cook, 114 Tl, 11; 
Armstrong v. Kattenhorn, 11 Ohio, 265. See also Water- 
man, Specific Performance of Contracts, secs. 263, 265, 
272, 274; 2 Story, Equity Jurisprudence, secs. 752, 753, 
760, 764. 

The evidence of the defendant not only stands alone and 
uncorroborated by any attending circumstances shown in 
evidence, but is flatly contradicted by the testimony of the 
plaintiff and her husband, and is also greatly discredited 
by the statements of the defendant himself made in letters 
written by him subsequently to the alleged contract. of 
settlement. In a letter to the plaintiff’s husband, dated 
November 10, 1893, relative to plaintifi’s action in selling 
the property by virtue of a trust deed executed by the de- 
fendant to secure the deferred payment of the purchase 
price, defendant states: “As you told me the last talk [ 
had with you that you would take the property back if 
you could not trade the property.” There was evidently, 
at the time this letter was written, no well defined con- 
ception in the mind of the defendant that he had prior to 
that time, as afterward testified to by him, contracted un- 
conditionally the property to the plaintiff who had in puv- 
suance of such contract entered intv the possession, and ~ 
for the consummation of the contract there remained noth- 
ing to be done but reconvey the premises upon the receipt 
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of the notes duly canceled. And on November 17 the de- 
fendant in a letter to the attorney for the plaintiff states: 
“IT received a letter from those parties in Denver saying 
they would let the matter stand for twenty days. I am 
going out there during that time and will attend to that 
matter.” These expressions are clearly inconsistent with 
his testimony given at the trial and utterly repugnant to 
the idea that the property at the time the letters were 
written had been sold to the plaintiff and pee perforin- 
ance of the contract accomplished. 

While the rule is that, on questions of fact, when the 
evidence is conflicting, a finding of the jury or court will 
not be disturbed when there is sufficient evidence to sup- 
port the conclusion reached, we are firmly of the opinion 
in the present case that, construing the evidence most 
favorably to the defendant, it is wholly insufficient to re- 
lieve the verbal contract pleaded from the operation of the 
statute of frauds, and for that reason the judgment must 
be reversed and the cause remanded for further proceed- 
ings in accordance with law and equity. 


REVERSED AND REMANDED. 


SULLIVAN, J., absent, not voting. 


GEORGE G. GREEN y. Mrs. TIERNEY, FORMERLY Mrs. 8. 
: Royps. 


FILED SEPTEMBER 18,1901. No. 10,200. 


1. Errors Not Called to Attention of Trial Court Can Not Be Re- 
viewed. An alleged error occurring during the trial of a case 
which has not been called to the attention of the trial court 
in the motion for a new trial can not be reviewed in this court 
on proceedings in error. 


2, Error Can Not Be Predicated on Inconsistent Defenses, Where 
One of Them is Eliminated. When different defenses are 
pleaded, one of which is inconsistent with the other, and by 
an instruction oné of the inconsistent defenses is eliminated 


40 
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from the case, the plaintiff can not predicate error because of 
the ineonsistent pleading. 


3. Question: TENDER: Review. When there has been no offer of 
proof of the facts sought to be elicited by a question asked in 
direct examination objected to and objection sustained, the 
ruling of the court in sustaining the objection is not properly 
presented for review. 


4. Instructions: Excerrion En Masse. When instructions are ex- 
cepted to en masse, if any one is found free from error, the 
exception can not be sustained. 


Error from the district court for Custer county. 
Tried below before SULLIVAN, J. Affirnied. 


Henry M. Kidder, for plaintiff in error. 


J. A. Armour and Thomas Darnall, contra. 


HOLcoMs, J. 


This action originated before a justice of the peace and 
was brought by plaintiff in error to recover $29.02 for a 
bill of goods consisting of patent medicines alleged to have 
been sold and delivered to the defendant. The answer in 
the district court pleaded a failure of the plaintiff to com- 
ply with the terms of the contract for the sale of the medi- 
cines, a rescission of the contract, damages for its breach, 
and a connter-claim for the sum of $2.48 freight paid on 
the shipment of the goods. The item of alleged damages 
was eliminated by the instructions ot the trial court and 
need not be further noticed. <A verdict was returned by 
the jury upon which judgment was rendered. A motion 
for a new trial being overruled, the plaintiff prosecutes 
error. The motion for a new trial was based substantially 
on the following grounds: 1. The verdict is contrary to 
the evidence. 2. Is contrary to law. 3. Is the result of 
prejudice. 4. The court erred in giving its instructions 
on its own motion relative to the right of defendant to 
rescind. 5. The court erred in the admission and rejec- 
tion of evidence. 6. Errors of law occurring at and during 
the trial. 
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It is argued in the brief that there was a departure from 
- the issues raised before the justice of the peace by the an- 
swer filed in the district court and that the trial court 
erred in not striking from the answer certain parts of ‘it 
on plaintiff's motion. This question was not, we think, 
presented in the motion for a new trial with sufficient cer- 
tainty and we can not therefore review the alleged error. 
The assignment “errors of law occurring at the trial” is 
insufficient to call the attention of the court to its ruling 
during the trial on the motion to strike out a portion of 
the defendant’s answer. 

It is next urged that a claim for damages is inconsistent 
with a plea of a rescission of the contract. But, as here- 
tofore stated, this defense was eliminated from the answer 
by an instruction of the court and no prejudice has re- 
sulted to the plaintiff thereby. 

It is next urged that the court erred in rejecting certain 
evidence offered by the plaintiff. As there was no offer 
to prove the facts sought to be elicited by the qnestion 
which was objected to, and the objection sustained, the rul- 
ing of the trial court is not properly presented here for re- 
view. Denise v. City of Omaha, 49 Nebr., 7503 German 
Ins. Co. v. Hyman, 34 Nebr., 704, 709; Smith v. Hitchcock, 
38 Nebr., 104, 110; Murry v. Hennessey, 48 Nebr., 608, 
6138. 

Finally, an objection is made to one instruction given 
by the court on its own motion which it is argued is erro- 
neous. By recurrence to the motion for a new trial, we 
find the instructions were excepted to en masse and we 
therefore are called upon only to examine the record sufii- 
ciently to ascertain whether any one of the instructions 
given was free from error, and finding such to be the case 
it follows that the assignment of error under consideration 
should be overruled. 

The judgment of the district court should be and ac- 
cordingly is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


6+ NEBRASKA REPORTS. [ Von, 62 


Troup v. Horbach. 


sre —. TROUP FT AL, APPELLERS, Vv. P. W. Horsacw 
EY AL., APPELLANTS. 


Fitrrp SEPTEMBER 18,1901. No. 10,208. 


1, Confirmation of Sale: APPEAL: SUPERSEDEAS AND REVERSAL: THE 
TaTLeE oF Purcnaser Faiis: Levy May Br QuASIIED AND SALE 
VacaTteD. Defendants appeal from a final order confirming a 
sale of real estate made to the execution plaintiffs under an 
execution issued on a judgment rendered in an equity action, 
the final order being superseded during the pendency of the 
appeal. The judgment on which the execution was issued 
having in the meantime been reversed, held, that thereby the 
title of the purchaser to the property failed, and that an order 
might properly be entered in this court quashing the levy and 
vacating the sale. 


2. Appeal Brings Up Cause for Trial De Novo. An appeal is not a 

P remedy to correct errors of law only, but brings the case to 
the appellate court for a trial de novo. Wilcox v. Saunders, 4 
Nebr., 569. 


APPEAL from the district court for Douglas county. 
Heard below before Krysor, J. Reversed. 


John D. Howe and Edward R. Duffie, for appellants. 


G. M. Johnston and J. E. Cobley, contra. 


Hotcoms, J. 


Appellants Horbach and Horhach by appeal come tu 
this court from a final order entered in the district court 
for Douglas county confirming a sale of real estate made 
by the sheriff under an execution and a subsequent ven- 
ditioni erponas issued on a judgment obtained in the dis- 
trict court of Gage county in an action in equity by several 
creditors of a corporation against the appellants and oth- 
ers as stockholders by reason of their liability under sec- 
tion 4, article 11 of the constitution, under the sub-title 

*“Miscellaneous Corporations.” The appellees make no ap- 
pearance. The judgment rendered in the equity action, 
although an appeal was taken to this court, was unsuper- 
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seded and the plaintiffs have undertaken its enforcement 
by the issuance of the execution on the return of which the 
final order in this proceeding was founded. 

The real estate levied upon was sold to one of the attor- 
neys for the plaintiffs acting in behalf of and as trustee 
for all the judgment creditors who had obtained judgments 
in the original action. he return of the sheriff shows 
that: “The plaintiff having purchased the above described 
property, I did not receive any money in consideration of 
the above sale.” The' order of confirmation was super- 
seded by the execution of an undertaking as required by 
the trial court, and no further steps have been taken to 
perfect the sale made by the sheriff or execute to the pur- 
chaser a deed for the property sold under the execution. 

It is argued that the execution and vendi are illegal and 
void because of the form in which issued, and that the mo- 
tion of appellants to quash the levy made by the sheriff 
and the objections made to the confirmation of the sale 
for the reasons stated should have been sustained by the 
trial court and should now by this court be held well taken. 
Since the order of confirmation was entered by the trial 
court, the judgment on which the execution was issued 
has been by this court reversed. Troup v. Horbach, 53 
Nebr., 795. This leaves nothing for the execution to rest 
upon, and we are of the opinion that the appeal may prop- 
erly be disposed of on this ground alone and without en- 
gaging in a discussion of the legality of the writs of exe- 
cution and vendi which was the question presented and 
argued to the trial court. The effect of the reversal is, we 
think, to annul the execution. Ballard v. Whitlock, 18 
Grat. [Va.], 285; Hamlin v. Coleman, 74 Ga, 831. The 
sale of the property under the execution was to the plain- 
tiffs and has not yet been perfected. The sale is not com- 
pleted until the execution and delivery of a sheriff’s deed. 
This has been stayed by the execution of a supersedeas 
bond. Upon the reversal of the judgment, the title to the 
property, conceding it to have passed to the ‘purchaser, 
the Jand having been sold to the plaintiffs, fails, and it is 
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their legal duty to make restitution to the execution de- 
fendant of the same property purchased by them at the 
sale under the execution. 8 Freeman, Executions, sec. 
347. 

The appeal taken in this action brings the case here, 
not only for the correction of errors of the trial court, but 
for a trial de novo, and it is within the authority of this 
court to enter such a judgment or order as may be justi- 
fied by the record: Wilcox v. Saunders, 4 Nebr., 569; Por- 
ter v. Sherman County Banking Co., 40 Nebr., 274. 

Yor the reasons given, the order of confirmation is va- 
cated and the levy of the execution quashed and the sale 
of the property thereunder set aside and annulled. 


JUDGMENT ACCORDINGLY. 


SULLIVAN, J., absent, not voting. 


JOSEPH WILLIAMS EBT AL., APPELLANTS, V. JOSEPH MILES EY 
AL., APPELLEES. 


Finep SEPTEMBER 18,1901. No. 11,630. 


1. Settlement of Bill of Exceptions by Clerk Under Double Stipvla- 
tion of Counsel, Construed as Compliance With Statute. Where 
a proposed bill of exceptions is submitted to opposing attor- 
neys for examination and suggestions of amendments, who, 
after examination, return the bill indorsed thereon, “we con- 
sent this bill of exceptions be allowed and signed,” and after- 
wards enter into a stipulation that the clerk of the district 
court may settle and allow the bill of exceptions in the case, 
in which stipulation it is agreed that no amendments will be 
suggested by the parties seeking to have the proposed bill 
allowed, held, that the two stipulations, when construed to- 
gether, are equivalent to an agreement that the bill of excep- 
tions proposed was true and correct, and that the clerk was 
authorized to sign and allow the same under the provisions 
of section 311 of the Code of Civil Procedure. 


2. Remedial Statute Liberally Construed. The statute relating to 
bills of exceptions being remedial in its nature will be liberally 
construed. Morehead v. Adams, 18 Nebr., 569. 


=] 
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APPEAL from the district court for Richardson county. 
Heard below before THOMPSON, J. Heard on motion to 
quash bill of exceptions. Motion overruled. 


Reavis & Reavis, J. H. Broady and John L. Webster, for 
appellants. 


Francis Martin, Edwin Falioon and Clarence Gillespie, 
contra. 


Edwin Falloon: The statute by which the clerk is al- 
lowed to settle and sign a bill of exceptions must be - 
strictly construed. Scott v. Overall, 50 Nebr., 144. 

The court is referred to the following cases where stipu- 
lations have been held insufficient: School District v. 
Cooper, 44 Nebr., 714; Martin v. Fillmore, 44 Nebr., 719. 


HOLcoms, J. 


This action is brought to this court by appeal from the 
district court of Richardson county. 

A motion is presented to quash the Dill of exceptions 
filed in the case which was settled and allowed by the 
clerk of the trial court for three reasuns: (1) “The clerk 
of the district court had no authority to settle and sign 
said bill as appellees had not agreed that said bill is cor- 
rect”; (2) “that said bill is not settled and signed by the 
trial judge”; (3) “that while there is a stipulation now 
attached to said bill permitting the clerk to sign and allow 
it, said stipulation was not so attached when signed by 
‘attorneys for appellees, nor does said stipulation show 
that the parties to this action had agreed upon said bill.” 

Tt is argued on behalf of counsel presenting the motion 
that the stipulation is insufficient to authorize the clerk 
to sign and allow the bill because it does not appear that 
the parties to the action had stipulated that the bill of ex- 
ceptions allowed by the clerk was agreed upon as correct ; 
that while there was a stipulation that the clerk might 
settle and allow the bill, the parties interested had not 
agreed upon the bill allowed and therefore the clerk was 
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without authority to act, and that the motion to quash 
should be sustained under the rule announced in Scott v. 
Spencer, 42 Neby., 632, wherein it is held: “To confer 
authority upon the clerk of a district court to sign and 
allow a bill of exceptions it must appear that * * * the 
parties to the litigation, or their counsel, must agree upon 
the bill of exceptions and attach thereto their written 
stipulation to that effect”; and that: “The mere stipula- 
tion of counsel in a case that the clerk of the court may 
sign and allow a bill of exceptions is not sufficient to con- 
fer authority upon him to do so.” 

Section 311 of the Code of Civil Procedure, relating to 
the allowance of bills of exceptions, among other things 
provides: ‘In cases where the parties interested shall 
agree upon the bill of exceptions (and shall have attached 
a written stipulation to that effect to the bill), it shall 
be the duty of the clerk to settle and sign the bill in the 
same manner as the judge is by this act required to do;and 
shall thereupon be filed with the papers in the case, and 
have the same force and effect as though signed by the 
court.” From the record before us it is disclosed that on 
August 18, 1900, the attorneys for the appellees received 
the proposed bill of exceptions for examination and sug- 
gestions of amendments and the following indorsement ap- 
pears on the proposed bill signed by the attorneys for the 
appellees as of date August 28: “We consent this bill of 
exceptions be allowed and signed.” In the bill of excep- 
tions is also the following stipulation by counsel for the 
respective parties in interest: “It is agreed by the parties 
hereto, that the clerk of the district court, be and he is 
hereby authorized to settle and sign the bill of exceptions, 
as Judge John R. Thompson who tried the case is absent 
from the first judicial district, and that such settlement 
and signing by the clerk be done by the 11th day of Sep- 
tember 1900. It is agreed that no amendments will be 
suggested on the part of all plaintiffs represented by I. J. . 
Ringolsky, Jno. L. Webster, and Reavis & Reavis.” It was 
upon this authority that the clerk acted. If from the 
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stipulations quoted it can be said that the parties have 
agreed. upon the bill and that the clerk should sign and 
allow it, then the requirements of the statute with refer- 
ence to his authority to sign and allow the bill have been 
met and the case does not come within the rule invoked. 

In Morehcad v. Adams, 18 Nebr., 569, it is held: “The 
statute relating to bills of exceptions being remedial in 
its nature will be liberally construed.” The appellees, 
who are the movers in the attempt to quash the bill of ex- 
ceptions, have expressly stipulated on the bill itself that 
they consent to it as the bill of exceptions and that it nay 
he allowed and signed. In addition to this was the siipula- 
tion for the clerk to sign and allow the bill, with the agree- 
ment of the attorneys for the appellants that no amend- 
ments will be suggested on their part. 

Joustruing the stipulations together, as should be done, 
as they are only different steps taken in the one action for 
the purpose of securing the allowance of the bill, it occurs 
to us that the only logical inference warranted therefrom 
is that the bill is agreed upon by both parties in writing as 
being correct and that the clerk might sign and allow it as 
such under the authority referred to. One party consent- 
ing to the bill and its allowance, and the other that no 
amendment would be suggested, was certainly a meeting 
of the minds on the proposition that the bill was correct 
and agreed to, and it remained only to have it allowed and 
signed either by the trial judge or, by the agreemént of 
the parties, as was done, by the clerk. The case is brought 
within the rule stated in Behrends v. Beyschlag, 50 Nebr., 
304, wherein it is held that a stipulation in these words: 
“Tt is hereby agreed that the clerk of the district court 
sign this bill of exceptions, instead of the judge who pre- 
sided at the trial of this case,” is sufficient to authorize 
the party therein designated to sign and settle the bill 
of exceptions; that the words “this bill of exceptions” in 
such stipulation were equivalent to an agreement that the 
document to which the stipulation was attached was a true 
bill of exceptions. 
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For the reasons stated, the motion should be overruled, 
which is accordingly done. 
MOTION OVERRULED. 
SULLIVAN, J., absent, not voting. 


JOHN Barron, SHERIFY, ET AL. V. HENRY B. SHULL, 
CORONER, ET Al. 


Firep SEPTEMBER 18,1901. No. 11,901. 


is 


. Law of the Case. Questions raised and decided on former review 
of the same action feild to be and followed as the law of the 
case. 


2. Jury Must Follow Court’s Instructions, Right or Wrong. It is 
the duty of the jury in all cases to follow the instructions 
given them by the court, whether correct or not; and if they 
fail to do so, the verdict will be deemed to be contrary to law 
and should be set aside and a new trial ordered. 


3. When Exceptions Are Taken to Sureties, Sheriff Must Require 
Justification or Become Responsible. When exceptions are 
taken to the sufficiency of sureties in a replevin undertaking 
within the time provided by statute, and the sheriff or other 
officer approving the replevin undertaking fails to have the 
sureties justify as bail on arrest, he, unless such justification 
is waived, becomes thereby responsible on his official bond for 
the sufficiency of such sureties, not only when the replevin 
undertaking is approved, but also at the time the defendant 
in replevin is in a position to enforce a judgment rendered in 
his favor in the replevin action or proceed against the sureties 
on the undertaking exccuted by them. 


4. Evidence Does Not Support Verdict. Evidence examined, and 
held not to support the verdict returned by the jury. 


5. Verdict Contrary to Instructions. The verdict returned by the 
jury held to be contrary to the instructions of the court and 
should have been set aside. 


6. Levy in Attachment: REPLEVIN: Levy By EXECUTION: Suit on 
Bonn: Derense Pro Tanto. Where property levied upon under 
writs of attachment is taken from an officer by replevin pro- 
ceedings, and after judgment in the attachment case the same 
property is levied upon aud seized by the officer from whom 
replevied by virtue of an execution issued on the judgment, re- 
gaining possession of the same property under the execution. 
undiminished in value, constitutes a defense pro tanto in an 
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action on the replevin undertaking or in an action for taking 
insufficient sureties’ on the replevin bond, and the fact that the 
property is subsequently replevied by the plaintiffs in the first 
replevin action, or their assignees, will not render the defense 
unavailable. 


7. Granting New Trial No Error. Action of the trial court in grant- 
ing a new trial on a former hearing /eld without error. 


Error from the district court for Saline county. Tried 
below before Srubss, J. Reversed. 


Hastings & Hastings, for plaintiffs in error: 


Tt is the duty of the jury in all cases to follow the in- 
structions given them in charge by the court. Jewett v. 
Smart, 11 Ta., 505 [also Nebr. cases cited in opinion]. 

Any other ruling would submit parties to the injustice of 
having their evidence and facts shaped to one view of the 
law by the trial court and then decided upon another 
without any opportunity to submit the facts and evidence 
bearing upon that view. Jfatthewson v. Burr, 6 Nebr., 312; 
Cook v. Pickrel, 20 Nebr., 483; Missouri P. R. Co. v. Cas- 
sity, 44 Kan., 207, 24 Pac. Rep., 88; Hardin v. Sheuey, 40 
Nebr., 628, 43 Nebr., 806. 

Sureties did not justify as bail on arrest. 

The fact that the juror Gavin was related to counsel 
is, probably, not technical ground for challenge. Wood 
v. Wood, 52 N. H., 422; Punk v. Ely, 45 Pa..St., 444. 


Tibbets Bros., Morey & Anderson, also for plaintiffs in 
error. 


Fayette I. Foss, A. S. Sands, J. D. Pope and B. V. 
Kohout, conira. 


HOoLcoMs, J. 


The plaintiffs in error, also plaintiffs below, began an 
action against the defendant, Henry B. Shull, as coroner, 
and the sureties on his official bond, for having negligently 
approved an insufficient undertaking in replevin in an ac- 


yt 
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tion begun against John Barton as sheriff. The sheriff, 
defendant in the replevin action, had attached a certain 
stock of drugs and other merchandise kept therewith at 
the instance of the other plaintiffs in this action, who were 
creditors of a certain firm or copartnership doing business 
under the firm name and style of Foster & Ayres. The 
property was attached as belonging to the said -copartner- 
ship or firm of Foster & Ayres. Thereafter the plaintiffs 
in the replevin action who were the father and mother, 
and father-in-law and mother-in-law respectively of the 
individual members of the said firm of Foster & Ayres, 
replevied the attached property as belonging to them, the 
coroner serving the replevin writ on the sheriff, taking the 
property by virtue thereof and delivering it to the said 
plaintiffs after taking und approving a bond in replevin 
to which objections were made and exceptions taken, as to 
the sufficiency of the sureties, by the sheriff, the defendant 
in this action. 

The cause by proceedings in ervor has once before been 
brought to this court for consideration, the opinions dis- 
posing of the case being found in Shull v. Barton, 56 Nebr., 
716, and on rehearing in 58 Nebr., 742. In the two opin- 
ions referred to will be found an extended discussion of 
the case and a decision on several points raised in the trial 
thereof. We will not undertake again to consider matters 
therein disposed of. The questions therein determined 
having once been decided will be followed as the law of 
the case. 

It will be observed that the specific cause of action on 
which a right of recovery is based is the alleged failure of 
the coroner to have the sureties on the replevin bond jus- 
tify as bail on arrest, after the defendant in the replevin 
action, and within the time provided by statute, had duly 
objected and excepted to the sufficiency of such sureties, 
they being, as alleged, of insufficient financial responsi- 
bility to respond to the obligations assumed by entering 
into the replevin undertaking. No attempt was made by 
the coroner to have the sureties justify, in the manner 
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pointed out by statute, after objections had been made to 
their sufficiency, unless the taking by the coroner of an 
affidavit by each of the two, sureties in the most general 
terms as to the value of the property of each above debts 
and exemptions and subject to execution can be regarded 
as an attempt at justification. Certainly it was no such 
justification as the statute requires, as has heretofore in 
this case been decided. The court instructed the jury, and 
we think properly, that under the evidence no legal justifi- 
cation as required by statute had been exacted by the 
coroner from the sureties after he was notified that they 
were objected to as insufficient, and that his liability to 
the plaintiffs in this action must be determined from the 
standpoint that no justification of the sureties had been 
required after due notice of exceptions to their sufficiency. 
On this point the jury were instructed as follows: 

“13. It appears from the undisputed evidence that the 
replevin action alleged by plaintiffs was commenced by 
Foster & Co.,that property was taken and an undertaking 
with Killer and Sarah Jane Custer taken by defendant 
Shull, that he was coroner and the other defendants his 
sureties on his official bond, that objection was made to 
the sufficiency of the sureties within twenty-four hours by 
plaintiff, and it does not appear that the sureties have 
ever justified as required by law; it also appears by un- 
disputed evidence that plaintiff Barton recovered judg- 
inent against Foster and Co., as stated, that an execution 
was issued and returned by H. B. Shull coroner, unsatis- 
fied. 
‘44. The statute as before stated, having provided that 
the coroner should be responsible for the sufficiency of the 
sureties nntil they justify in the manner stated, and it not 
‘appearing that they have ever done so, the only remaining 
questions are: first, were these sureties insufficient when 
this action was begun August 19th, 1893? 2nd, If they 
were at that time insufficient had sheriff Barton received 
the property back in such a way as to discharge the lia- 
bility upon the bond? 
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“15. These two questions, gentlemen, are all that is left 
for your consideration. With regard to the first, if you 
believe from the evidence that the amount of the replevin 
judgment could not have been made by legal process in 
the state of Nebraska on August 19th, 1893, against Sarah 
Jane Custer and Henry Willer, then they were insufficient 
at that time. With regard to the second, if you believe 
from the evidence that the property was taken back, but 
immediately taken away by the same parties, or their 
grantees on another replevin action, and has not been re- 
turned nor paid for, nor in any manner recovered to the 
use of the plaintiffs, or any of them, that constitutes no 
defense to defendant’s liability.” 

The jury having returned a verdict for the defendants 
upon which, after a motion for a new trial was overruled, 
judgment was rendered in their favor, it is assigned, as the 
principal ground of error calling for a reversal of the 
judgment, that the verdict is contrary to and unsupported 
by the evidence and is contrary to the instructions of the 
court. Without at the present time discussing the cor- 
rectness of the instructions, the rule is, that it is the duty 
of the jury in all cases to follow the instructions given 
them by the court, whether correct or not; and if they fail 
to do so the verdict will be deemed to be contrary to law 
and should be set aside and a new trial ordered. The rea- 
sons for the rule are obvious; and any other would lead to 
endless confusion, sanction an utter disregard of the 
court’s opinion of the law applicable to the pleadings and 
the evidence, and render its instructions entirely impotent 
except when willed otherwise by the jury. A refusal or 
failure to follow the instructions of the court is sufficient 
ground for setting aside a verdict and granting a new 
trial. Standiford v. Green, 54 Nebr., 10; Hsterly Harvest- 
ing Machine Co. v. Berg, 52 Nebr., 147; Omaha & R. V. 
hk. Co. v. Hall, 33 Nebr., 229; Aultman v. Reams, 9 Nebr., 
487. 

Assuming, then, that the instructions heretofore quoted 
correctly presented to the jury the only question to be by 
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them considered and determined, a brief examination and 
consideration of the evidence is required of us in ascer- 
taining whether the verdict returned can be sustained un- 
der the evidence and the court’s instructions. The eyi- 
dence on the first trial, which we assume was quite similar 
to that submitted in the subsequent case, was reviewed 
at some length by Mr. Commissioner RaGan, who wrote 
the opinion of the court first handed down, heretofore 
cited, 56 Nebr., 716, and the conclusion there reached was 
that, entirely aside from the provisions of the Code re- 
“quiring the sureties to justify when objected to, as bail 
on arrest, in order to relieve the approving officer from 
responsibility, the coroner, in taking and approving the 
sureties on the replevin undertaking, acted negligently, 
for which he was responsible in damages to the defendant 
for all loss sustained by reason of the insufficiency of such 
sureties; that the sureties were clearly insufficient and the 
officer acted negligently, for which an action would lie 
when he approved the replevin bond. Much stronger 
would be the reason for holding him responsible under the 
provisions of the statute referred to. On rehearing it was 
determined that the provisions for justification as bail on 
arrest were in force and operative and that the officer 
approving the replevin bond, in order to be relieved from 
responsibility, must comply with such provisions unless 
exceptions to the sufficiency of the sureties were waived by 
the defendant in the replevin action. 58 Nebr., 742. By 
section 189 of the Code of Civil Procedure it is provided : 
“The defendant may, within twenty-four hours from the 
time the undertaking referred to in the preceding section 
is given by the plaintiff, give notice to the sheriff that he 
excepts to the sufficiency of the sureties: If he fail to do 
so, he must be deemed to have waived all objections tu 
them. When the defendant excepts, the sureties must 
justify upon notice as bail on arrest. The sheriff or other 
officér shall be responsible for the sufficiency of the sure- 
ties, until the objection to them is waived as above pro- 
vided or until they justify. The property shall be deliv- 
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ered to the plaintiff, when the undertaking, required by 
section one hundred and eighty-six has been given.” To 
justify as bail on arrest, it is provided that, upon written 
notice to the defendant or his attorney, the sureties may 
justify before a judge or clerk of the court in which the 
action is brought, a probate judge, or justice of the peace, 
at a specified time and place mentioned, and may be ex- 
amined on oath or affirmation touching his or their suffi- 
ciency in such manner as the officer may think proper. If 
the officer finds the surety sufficient, he shall indorse his 
allowance on the undertaking and cause the same to be 
filed with the clerk. Says the statute, “The sheriff or 
other officer shall be responsible for the sufficiency of the 
sureties, until the objection to them is waived as above 
provided or until they justify.” 

Clearly, then, if we give force and effect to the plain 
provisions of the statute, as we are in duty bound to do, 
the defendant and the sureties on his official bond are lia- 
ble to the defendant in replevin for the damages he sus- 
tained by taking from him the property he was adjudged 
to be entitled to under his attachment writs, if at the time 
he may have proceeded against the sureties on the replevin 
undertaking he found them insufficient and incapable of 
responding to the terms of the obligation, having no prop- 
erty whereby by legal process he might obtain satisfaction 
from them of the judgment in his favor in the replevin 
action for a return of the property or of its value to the 
extent of his special interest therein in case a return could 
not be had. By the coroner’s failure to have the sureties 
justify as provided by law when objection to their suffi- 
ciency was made, he became responsible on his official 
bond for the sufficiency of the sureties to respond to a judg- 
ment for a return of the property or of its value, including 
damages and costs. Shinn, Replevin, secs. 394, 395, 906, 
907 ; Cobbey, Replevin, sec. 694; Wells, Replevin, sec. 289. 
Of the two sureties accepted by the coroner on the re- 
plevin undertaking, one was a clerk in a store which was 
closed by the attachment proceedings, and the other, 2 
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single woman, was employed in the family of the plaintiffs 
in replevin, her wages being fixed at no particular or 
stated sum. J’rom the evidence we think it clearly appears, 
as was stated by Commissioner RAGAN in the first opinion, 
that the sureties, at the time of their acceptance as such, 
were not of such financial responsibility as to render them 
qualified as sufficient sureties on the obligation they 
signed, and the officer was negligent in approving the bond 
thus tendered without further inquiry and investigation 
as to their ownership of property subject to execution and 
forced sale and the nature and location of the same, if 
called upon to respond to the obligation by the defendant 
in replevin according to the terms of the undertaking. The 
evidence is overwhelming and conclusive to the effect that 
at the time the defendant in replevin had obtained his 
judgment in that action and was in a position to move 
against the sureties on the undertaking, for the purpose of 
obtaining satisfaction of the judgment, he was wholly and 
entirely unable to collect anything from the sureties on 
the obligation they had assumed, and that no property of 
any kind or nature belonging to them could be found in 
the jurisdiction of the court with which to satisfy such 
judgment. The surety Henry Killer at the time he signed 
the undertaking, as appears from the evidence, had no 
visible property in his own name subject to execution and 
forced sale. His father, it appears, had died shortly pre- 
vious and he claimed eighty acres of real estate jn an ad- 
joining county, belonging to his father’s estate under the 
terms of a last will and testament. This will, it appears, 
was for some reason held to be invalid and the young 
man, as he testified, sold his interest in the real estate, 
shortly after signing the bond, to his mother for $1,000. 
Be also claims to have collected from his father’s estate 
$300 for wages due him for work done before the father’s 
death. All this money, if received, appears to have been 
dissipated in traveling, and it-is shown that in the spring 
of 1893, and a few months only prior to the beginning of 
this action, he returned no property for assessment and 
41 
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shortly left the state. Others competent to speak on the 
subject also testified that he was not possessed of any prop- 
erty and was substantially without means or property out 
of which a judgment could be satisfied. The official rec- 
ords where he resided failed to disclose any property sub- 
ject to assessment, nor did the real estate records show 
any real property belonging to him. It is obvious that, as 
a surety on a replevin undertaking, he was practically 
worthless. In an affidavit made before the coroner, at the 
time of his acceptance as a surety, he swore that he owned 
real estate in Saline county, where he then lived, not ex- 
empt from execution and aside from incumbrances of the 
value of $947.28. Save such interest as he was possessed 
of in his deceased father’s real estate in Jefferson county, 
the evidence discloses that he owned no real estate what- 
ever at the time of making the affidavit or since. The other 
surety, Sarah Jane Custer, made affidavit that she owned 
real estate in Saline county not exempt from execution 
and aside from incumbrances of the value of $2,500. The 
evidence as to her financial responsibility appears no bet- 
ter than her cosurety. She had at the time been living in 
the family of the plaintiff in error for several years, first 
for wages at a stipulated sum, and later on without any 
agreement as to wages and apparently as one of the mem- 
bers of the family. She appears to be a person of very 
limited means and with no visible property until about 
the time of the transaction under consideration. Shortly 
prior to the time she signed the replevin bond, the plaintiff 
in replevin and a son-in-law, the defendant in the attach- 
ment proceedings, conveyed to her certain town lots on 
which they resided in DeWitt, Saline county, which by 
competent judges is valued at about $900. The property 
was encumbered for $450. Shortly afterward the property 
was conveyed by her to one Vanderpool, who claims to 
have purchased L. M. Foster’s interest in the stock of 
merchandise replevied from. the plaintiff in this action. 
There is also testimony tending to prove that L. M. Foster 
borrowed of her several years before $800, and that as se- 
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curity she had a mortgage on a stock of drugs owned by 
him which he afterwards, as he says, turned over to her 
in satisfaction of the debt. It also appears that after the 
property had been attached by the sheriff a mortgage was 
executed thereon in favor of the surety in the replevin 
bond, Sarah Jane Custer, for $2,500. These circumstances 
can hardly be regarded as other than a shifting of the 
property between the members of the same family for the 
purpose of defrauding honest and bona-fide creditors, and 
is entitled to but slight consideration in fixing the finan- 
cial responsibility of the parties connected therewith. 
Soon after the execution of the replevin undertaking this 
surety disposed of all property held in her name and with 
the Fosters left the county and state. At the commence- 
ment of the present action nothing whatever was left 
within the jurisdiction of the court belonging to her or her 
cosurety and the replevin bond was utterly worthless. 
The property taken on the replevin writ was valued at the 
sum of $3,447.24. The sureties taken when the bond was 
approved were at that time manifestly insufficient. At the 
time the defendant in replevin had recovered his judgment 
and was ready to proceed to enforce it or to have recourse 
on the replevin undertaking the sureties had no property, 
were without the jurisdiction of the court, and the judg- 
ment creditors in the replevin action, as to them, was en- 
tirely remediless. The responsibility of the approving 
officer for this state of affairs is by law fixed and made cer- 
tain, and from the consequences of which he can not escape 
by attempting to prove that at the time the bond was ap- 
proved the sureties were sufficient. As we understand the 
record the defendant practically concedes that the sure- 
ties were worthless when this action was begun. Whether 
correct or not in this regard it is quite obvious that the 
sureties on the replevin bond were, at the commencement 
of this action, insufficient and wholly unable to respond 
in damages or make good their undertaking for return of 

. the property or for its value in case a return could not be 
had. This conclusion will not be seriously questioned by 
any who have studied the record now before us. 
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The defense interposed; wherein it is claimed that the 
sheriff, after the property was taken from him under the 
replevin writ, again obtained possession of it in as good 
condition, and of the same value, under writs of execution 
in favor of the same parties and other creditors, can not, 
_ under the instructions of the trial court, be sustained. It 
_ is proved beyond controversy that after the execution 
writs were levied on the property, admitting it to have 
been the same that was taken under the replevin writ, and 
of undiminished value, it was again replevied by the same 
plaintiff except that of L.M. Foster, who had sold his inter- 
est to one Vanderpool, who, as assignee, joined with the 
other plaintiff in the first replevin action in again replevy- 
ing the same property, obtaining possession thereof and re- 
moving the property from the county. The sheriff under 
his executions gained nothing for himself or those he rep- 
resented by seizing the property under the writs of execu- 
tion issued on the judgments obtained after the institution 
of the first replevin action. By the trial court’s instruc- 
tions if the plaintiffs in the first replevin action, or their 
assignee, regained possession of the property after the 
sheriff had seized it under the executions placed in his 
hands, the fact that he had once had the possession of the 
property after it was taken from him by the replevin writ 
would not operate as a defense in favor of the.coroner and 
relieve him from responsibility for taking insufficient se- 
curity. If the instructions were followed which the jury 
were in duty bound to follow on this issue under the un- 
disputed evidence, no other conclusion can be justified 
than that the sheriff lost the possession of the property by 
a second replevin action instituted by one of the same par- 
ties to the first replevin action and the assignee of the 
other. No other conclusion can therefore be arrived at 
than that the verdict is not supported by the evidence and 
is contrary to the instructions of the court, for which the 
judgment must be reversed. 

We think the jury were misled by the argument of coun- 
sel for the defendant in an attempt to maintain the posi- 
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tion that the sureties had in fact justified, although not in 
strict conformity with the statute, and that the defendant 
had waived the required statutory justifications by his 
actions and statements to the coroner, although neither 
of these questions were properly before the jury for their 
consideration. We perhaps would be justified in holding 
that the conduct of the counsel amounted to prejudicial 
error in that, in the face of objections by opposing counsel 
and contrary to the instructions of the court, he persisted 
in presenting and arguing to the jury as grounds for a 
verdict in favor of defendant questions not presented by 
the evidence or pleadings for their consideration. We, 
however, do not regard it as necessary to determine the 
question in view of the conclusions already reached. This 
cause is here for the second time. Although not necessary 
to be determined in a proper disposition of the present 
proceeding, we are constrained to express our disapproval 
- of that part of the fifteenth instruction given the jury by 
the trial court relating to the question of whether the sher- 
iff had received the property back in such a way as to dis- 
charge the lirbility of the coroner for taking insufficient 
replevin bond. It is there stated in substance that if the 
sheriff had, subsequent to the first replevin suit, regained 
possession of the property, but it was immediately taken 
away by the same parties or their grantees in another 
replevin action, then the retaking by the sheriff would 
constitute no defense to the liability of the coroner for 
taking insufficient security or his failure to have the sure- 
ties justify in the manner provided by law. We do this 
that the action may be speedily and finally disposed of. 
The replevin undertaking provided that the action should 
be prosecuted without delay, to pay all damages and costs 
adjudged against the plaintiff and for a return of the prop- 
erty or in case a return could not be had, to pay its value 
and lawful interest to the extent of the defendant’s special 
property therein together with damages and costs. When 
the sheriff took the property on executions in favor of the 
- game parties for whom the attachment writs were levied 
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to the extent of the property so retaken, this constitutes 
a defense pro tanto in an action against the coroner for 
taking insufficient security, and satisfied, to the extent of 
the property so retaken by the executions, the conditions 
of the replevin undertaking providing for a return of the 
property to the defendant in case a judgment for a return 
should be rendered. The fact that the property is subse- 
quently. again replevied does not, as it occurs to us, afford 
any sufficient reason for changing the rule announced in 
the opinion on the former hearing. The instruction we re- 
gard as inconsistent with the views therein expressed. 
The defendant, by virtue of his attachment writ, had a 
special property which he could enforce when he obtained 
his judgment in the replevin action. Instead of enforcing 
this right when judgment was obtained in the main case 
and in the replevin action, an execution ‘is issued and levied 
on the same property, by which he gains possession of 
the same property lost in the replevin action. This prac- 
tically works an abandonment or waiver of the attachment 
lien for the purpose of enforcing the execution. He ob- 
tains possession of the same property and the conditions 
of the replevin undertaking are presumably good and alto- 
gether sufficient to indemnify and save him harmless. The 
office of the replevin undertaking is to take, in a limited 
sense, the place of the property replevied and protect the 
person from whom taken either by a return of the prop- 
erty or the payment of its value with interest. Now, the 
sheriff, having regained possession of the property first 
replevied, or such of it as he in fact seized under the execu- 
tions issued for the benefit of the same attaching creditors, 
has accomplished all that he can rightfully demand of the 
sureties on the replevin bond and has no cause of com- 
plaint against them so far as a return of such property 
is concerned, nor can he complain in that respect of the 
approving officer who approved the undertaking. If the 
property is again taken from him, then the law furnishes 
him an adequate remedy on the bond which must be given 
before he can rightfully be deprived of its possession. He 
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has the full benefit of the property which the undertaking, 
alleged to be insufficient and negligently taken, provides 
shall be returned to him, in the possession of the property 
itself or the execution of another undertaking for its re- 
turn to him in case a return is adjudged in his favor. 
While the multiplicity of suits is not to be commended, 
but rather condemned, the sheriff is not in a position to 
take advantage of this abnormal state of affairs. He was 
not content to rest on the lien obtained by the levy of the 
‘attachment writ but seeks also to obtain a lien on part of 
the same property by the levy of an execution for the pur- 
pose of satisfying the same obligation. We are, therefore, 
of the opinion that, notwithstanding the retaking of the 
property from the sheriff by the second replevin action, 
to the extent that he regained possession of the same prop- 
erty in as good condition and of equal value which was 
taken from him by the replevin writ first levied and for the 
return of which the insufficient replevin bond was given, 
that this constitutes a defense pro tanto in favor of the 
coroner in an action on his official bond for approving an 
insufficient replevin undertaking. It would seem on prin- 
ciple that a return of the same property to the defendant 
in replevin in as good condition and of equal value as 
when taken under the writ, either voluntary or by legal 
process, is a good defense in a suit on the replevin under- 
taking for a return of the property in case it should be so 
adjudged, and this view is supported, we think, by the 
former expressions of this court in the case at bar as well 
as in other actions when the subject has been under con- 
sideration. If our views in this respect are correct and are 
supported by authority, as we think they are, it appears 
to us that the fact that the property after being returned 
was again taken away from the defendant in a new re-. 
plevin action instituted for that purpose, would not be 
cause for changing the principle or rendering it inapplica- 
ble when invoked by those liable directly or indirectly on 
the replevin undertaking first executed. If a good defense 
partially or in toto has arisen in favor of the coroner by 
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reason of a return of the property taken on the writ and 
for which he is held responsible, the defense would not be 
rendered unavailing by a subsequent retaking of the same 
property in a new action begun by the same plaintiffs or 
their asignees and for the return of which property a new 
undertaking had been executed in favor of the defendant 
in replevin. This, we think, is the logical conclusion to 
be reached from what has already been decided in the pres- 
ent case, and is in harmony with the views expressed in 
the following authorities: Otto v. Burch, 50 Nebr., 894; 
Rinker v. Lee, 29 Nebr., 783; Harrow v. Ryan, 31 Ta., 156. 

The defendants in error, by way of cross-petition, seek 
to predicate error on the ruling of the trial court in grant- 
ing a new trial on plaintiff’s motion after hearing had at 
a former term of court. It appears that a trial was had 
wherein the pleadings, the evidence, and the instructions 
were substantially the same as at the last trial and in 
which a verdict was returned in favor of the defendants. 
The motion for a new trial was sustained, the verdict set 
aside, and another trial ordered. The trial court could not 
have consistently done otherwise, and from the views en- 
tertained by us regarding the last trial, as heretofore ex- 
pressed, it logically follows that no error was committed 
in granting the new trial of which complaint is now made 
by the defendants in error. 

The judgment is reversed and the cause remanded for . 
further proceedings in accordance with law. 


REVERSED AND RBMANDED. 


SULLIVAN, J., absent, not voting. 
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’ PAULINE ANDERS, ADMINISTRATRIX, V. LIFE INSURANCE 
CLEARING COMPANY. 


Fr.ep SEPTEMBER 18, 1901. No. 9,831. 
Commissioner’s opinion, Department No. 1. 


{. Provision in Insurance Policy Condition Precedent. A provision 
in a life insurance policy as follows, “This policy shall not 
take effect until the first premium thereon shall have been 
paid to the company, or to some person authorized by the 
company to receive it, in accordance with the premium re- 
ceipt accompanying the same, and while the insured is in good 
health as evidenced by the health certificates properly exe- 
cuted and furnished to the company,” is a condition precedent, 
and before recovery can be had, insured must show compliance 
therewith or a waiver by the insurer. 


2, Condition Precedent: WatverR Must BE PLEADED AND PROVED: 
GENERAL DeniaL, A party relying for recovery on @ waiver 
of a condition precedent in a life insurance policy must plead 
and prove such waiver, or it will be unavailing; and proof 
thereof can not be received under a general denial. 


3. Directing of Verdict Proper. Where the proof of plaintiff, ad- 
missible under the pleadings, is insufficient to entitle him to 
recover, an instruction directing the jury to find for the de- 
fendant will be upheld. 


Error from the district court for Lancaster county. 
Tried below before CognisH, J. A/firmed. 


Edward F. Pettis, for plaintiff in error. 
Lambertson & Hall, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court of Lan- 
caster county by Pauline Anders, administratrix of the 
estate of Adolph Anders, deceased, against the Life In- 
surance Clearing Association of St. Paul, Minnesota, to 
recover the sum of $1,000 on a policy of insurance on the 
life of Adolph Anders, which it was claimed was executed 
by the Life Insurance Clearing Association about a month 
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before the death of Anders. Trial was had to a jury in 
the district court, resulting in the district court instruct- 
ing the jury to bring in a verdict for the defendant in error, 
the Life Insurance Clearing Company, on the ground that 
under the pleadings and evidence, plaintiff in error, plain- 
tiff below, could not recover. To reverse this judgment, 
plaintiff in error has brought the case to this court. The 
facts in the case, briefly stated, are as follows: A. Von 
Pulaski, an insurance broker of Hastings, took the applica- 
tion of Adolph Anders for life insurance in the Union Life 
Insurance Company of Omaha in September, 1893. The 
application, together with the physician’s certificate, was 
sent to the Omaha company, which appears to have re- 
jected the application as a doubtful risk. The secretary 
of the Union Life Insurance Company forwarded the ap- 
plication, together with the physician’s certificate, to the 
Life Insurance Clearing Company of St. Paul, which there- 
upon made out the policy sued upon in this action, sending 
it with a premium receipt for the first year’s premium and 
two health certificates, one to be signed by Anders, and 
the other to be signed by the medical examiner of the 
Omaha company, to the secretary of thé Union Life Insur- 
ance Company at Omaha. The policy, with the premium 
receipt and the health certificates, was sent to the agent 
of the Omaha company at Hastings, who turned over the 
policy and certificates to Pulaski, who, in turn, mailed the 
policy to Anders. The health certificates were not signed, 
nor was the premium receipt delivered to Anders, but was 
returned to the Omaha company, which returned it to the 
clearing company at St. Paul. There is a conflict in the 
testimony as to the payment of the premium by Anders; 
Pulaski, the broker, testifying that it. was paid to him, 
and that he sent half of it to the clearing company and 
kept half as his commission; the clearing company, how- 
ever, claiming that it never received any sum whatever on 
the premium. The policy, on October 7, 1893, was deliv- 
ered to Anders, who died on October 29, 1893. he peti- 
tion of plaintiff in error in the district court alleged execu- 
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tion and delivery of the policy sued upon, attaching a copy 
of the policy to the petition as an exhibit, and alleged gen- 
erally the payment of the premium, and full compliance 
with the terms and conditions of the policy on the part of 
both plaintiff in error and her intestate. The answer of 
the clearing company consisted of both a general and 
special denial, and in addition set out the following as a 
defense: “Defendant further alleges that said policy of 
insurance described in plaintiff’s petition contained this 
clause and provision: ‘This policy shall not take effect 
until the first premium thereon shall have been paid to 
the company, or to some person authorized by the company 
to receive it, in accordance with the premium receipt ac- 
companying the same, and while the insured is in good 
health, as evidenced by health certificates properly exe- 
cuted and furnished to the company.’ Defendant alleges 
that if said policy of insurance came into the hands of the 
* said Adolph Anders, it was without the knowledge or con- 
sent of the said defendant, and the said Adolph Anders 
did not pay the first premium to the company or to any 
_person authorized by the company to receive it, in accord- 
ance with the premium receipt accompanying the same at 
the time the said policy came into his possession, or at any 
other time, and did not furnish to the defendant a health 
certificate showing that he was in good health at the time 
the policy came into his hands, or at any other time. 
Wherefore, the said policy, if it came into the possession 
of the said Adolph Anders, did not take effect, and was 
null and void, and the plaintiff is not entitled to recover 
thereon.” To this answer of the insurance company plain- 
tiff filed for reply a general denial. 
The questions presented for consideration in this case 
are: First, are the matters set out in that portion of de- 
fendant’s answer above quoted condition’s precedent? and. 
second, were they waived by the company so as to make it 
liable on the policy? and, third, if they were waived, should 
plaintiff in error have been allowed to prove such waiver, 
not having by any pleading presented the question of 
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waiver as an issue in the case? We have very carefully 
examined all the authorities cited by both plaintiff in 
error and defendant in error, and in addition thereto many 
other authorities, and have reached the conclusion that 
the matters specially pleaded in the answer of defendant in 
error are conditions precedent. In view of the business 
transacted by defendant in error, the class of risks it 
accepted, etc., the conditions pleaded seem to be but rea- 
sonable. A large portion of the business transacted by 
defendant in error was that of writing risks rejected by 
other companies. In the case at bar plaintiff in error’s 
intestate did not make an application to the defendant 
company, but the application was made to the Union Life 
Insurance Company of Omaha. After having been re- 
jected by that company, it was by its officers forwarded 
to the Life Insurance Clearing Company, the defendant 
in error. Defendant in error accepted the risk, issued the 
policy, and transmitted it to the officers of the Omaha life 
insurance company, to be delivered to Adolph Anders upon 
his complying with the conditions precedent set out in the 
policy. One of these conditions was the payment of the 
premium. Another of these conditions was that the two 
health certificates accompanying the policy, one to be 
signed by Anders and the other by the physician who ex- 
amined him, were to be filled out and delivered to the com- 
pany at the time the policy was turned over to Anders, de- 
ceased. Considerable time had elapsed from the making 
out of the application to the Omaha life insurance com- 
‘pany and the medical examination, to the time when the 
policy -was in fact written up by the defendant in error. 
Defendant in error had a right to know that Anders was 
in as good health at the time the contract of insurance was 
to be finally consummated as he was at the date of the 
application which was the basis of the contract. This was 
a very important condition, in view of the character of 
the business of defendant company in writing risks re- 
jected by other companies. It is probably true that 
Anders, deceased, did not know that the policy was accom- 


VoL. 62] SEPTEMBER TERM, 1901. Fite}5) 


Anders v. Life Insurance Clearing Co. 


panied by these two health certificates, yet, from the con- 
ditions contained in the policy which was wrongfully de- 
livered to him, he was bound to take notice that the policy 
did not take effect until the payment of the first premium 
and the execution of the health certificates mentioned 
therein. 

It will be noticed that the application originally made 
by Anders, deceased, a certified copy of which was used by 
the defendant company as a basis for writing the risk, con- 
tains a clause in the following language: “I do hereby 
agree that the foregoing answers and statements, and also 
those made to the company’s medical examiner, are true 
and full, and are offered as a consideration of the policy 
contract, which shall not take effect until the first pre- 
mium shall have been paid, during my life and good 
health.” From this clause in the application signed by 
Anders, and the conditions of the policy pleaded by de- 
fendant in error, we are of the opinion that Anders, de- 
ceased, was bound to take notice that the policy did not 
take effect until he had paid the first premium and had 
furnished to the company some kind of certificate that he 
was in good health at the time he made such payment and 
received the policy. It is true, the evidence tends to show 
that he did in fact pay the first premium at the time he 
executed the application to the Omaha life insurance com- 
pany. No part of this money ever reached the defendant, 
the Life Insurance Clearing Company. Yet there is no 
evidence tending to show that the health certificates were 
executed in accordance with the conditions of the policy, 
and it seems very clear that defendant in error had no 
knowledge that the policy had ever been delivered to de- 
ceased until it received notice of his death. The conditions 
precedent pleaded by defendant in error are conditions 
that might have been waived, and whether evidence of 
waiver under the pleadings was admissible will require 
consideration. 

Section 128 of the Code of Civil Procedure is as follows: 
“In pleading the performance of conditions precedent in 
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a contract, it shall he sufficient to state that the party duly 
performed all the conditions on his part; and if such alle- 
gation be controverted, the party pleading must establish 
on the trial the facts showing such performance.” Under 
this provision, the petition of plaintiff in error seems to 
have been sufficient, as she pleads the performance of all 
the conditions upou her part or that of her intestate to be 
performed. But it is clear that she can not recover in the 
case at bar by showing performance of all the conditions 
precedent. Under the condition of facts disclosed by the 
evidence ‘she must recover, if at all, on the ground that 
defendant in error had waived the conditions precedent 
pleaded in its answer. It seems to be the rule of this court, 
firmly established and founded upon right reason, that a 
person relying upon a waiver of conditions precedent to 
the validity of a contract of any kind must properly plead 
such waiver in order to be entitled to introduce evidence 
tending to establish it. - Livesey v. Omaha Hotel Co., 5 
Nebr., 50; Quick v. Sachsse, 31 Nebr., 312; Phenix Ins. Co. 
v. Bachelder, 32 Nebr., 490. In the case of Hiseman v. 
Hawkeye Ins. Co., 74 Ia., 11, it was said: “If plaintiff, 
in an action upon a policy of fire insurance, relies upon a 
waiver by the company of conditions of the policy as an 
excuse for his failure to perform them, he must plead such 
waiver.” Again, in the case of Bernhard v. Washington 
Life Ins. Co., 40 Ia., 442, the court said: “In an action 
upon a policy of life insurance, the petition alleged the 
execution of the instrument for a due consideration, and 
the answer denied the payment of premiums, which, by 
the terms of the policy, worked a forfeiture. The court 
instructed the jury that they might inquire whether the 
company had waived the payment of the premiums: Held, 
that there was no issue raised by the pleadings which jus- 
tified the instruction.” 

It is the policy of our Code of Civil Procedure that mat- 
ters actually in controversy between the litigants shall be 
narrowed down within the least possible limits, so that 
the time of the court may not be taken up in the hearing 
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of evidence upon questions which are not decisive of the 
case. In the case at bar, plaintiff in error, having alleged 
full compliance with all the conditions upon her part and 
upon the part of her intestate to be complied with, can not 
be permitted on trial of the case to change materially the 
issues involved by saying that, while her intestate had not 
complied with the conditions, the defendant in error had 
waived them, and for that reason she was entitled to re- 
cover. While the evidence tending to establish waiver was 
slight, yet it was sufficient in our opinion to have required 
its submission to the jury; but the question of waiver not 
having been pleaded, there was no issue thereon which 
would properly have been submitted. 

It follows, therefore, that the action of the district court 
in instructing the jury to find in favor of the defendant in 
error was-right, and it is recommended that the judgment 
of the lower court be affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


CHARLEY HRABAK ET AL. V. VILLAGE OF DODGE. 
FILED SEPTEMBER 18,1901. No. 10,188. 
Commissioner’s opinion, Department No. 1. 


1. Money for Liquor License Received by Treasurer Ex Officio. 
Money paid to a village treasurer to procure the issuance of 
a license to sell intoxicating liquors, as required by the ordi- 
nances of said village, is received by the treasurer ex officio, 
and his bondsmen are liable for his failure to account therefor. 


2, Village May Maintain Action Though Trustee of School District. 
A village can maintain an action against its defaulting treas- 
urer and his bondsmen to recover license moneys collected ‘by 


592 NEBRASKA REPORTS. [ Vou. 62 


Hrabak v. Village of Dodge. 


such treasurer, although the village is comprised within the 
limits of a single school district, to which the money must 
ultimately be paid. 


3. Where Petition States Cause of Action, and Answer No Defense, 
Not Error to Direct Verdict for Amount Sued For. Where a 
petition states a cause of action, and the answer thereto fails 
to state a defense, it is not error for the court to instruct the 
jury to find for the plaintiff in the amount shown by the 
pleadings and proof to be due. 


Error from the district court for Dodge county. Tried 
‘below before MARSHALL, J. Affirmed. 


McNish & Oleson, for plaintiffs in error. 
A. H. Briggs, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court for Dodge 
county by the village of Dodge against Henry Hoetfelker, 
village treasurer, and Charley Hrabak, Anton Bartosh and 
Willits Hatton, his bondsmen. Henry Hoetfelker having 
absconded, no service was had upon him, and the action 
proceeded against the bondsmen alone. The village of 
Dodge, defendant in error, in its petition against the de- 
fendants, alleged the election and qualification of Henry 
Hoetfelker as village treasurer, and that he entered upon 
the discharge of his duties as such treasurer, giving a bond 
to the village in the sum of $2,000, signed by plaintiffs in 
error as sureties. It was alleged in the petition that there 
was paid into the hands of Hoetfelker, as village treasurer, 
for the benefit of the school funds, $2,000 realized from 
saloon licenses; that he accounted for or paid over to the 
treasurer of school district No. 46, which was the school 
district comprised within the limits of the village of Dodge, 
$1,000, and that he had converted the remaining $1,000 of 
license moneys to his own use. As a second cause of action, 
defendant in error, the village of Dodge, pleaded that the 
village treasurer collected as taxes the sum of $834.44, 
accounting for $800.44, leaving a balance of $34 which 
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he converted to his own use. Plaintiffs in error an- 
swered, admitting their liability under the second cause of 
action, and pleaded a tender in court for the use of the 
village of the sum of $34. The answer of plaintiffs in 
error to the first cause of action will require consideration 
later herein, and need not now be further referred to. 
Trial was had in the district court, which resulted in favor 
of the village, and plaintiffs herein prosecute error to this 
court. 

' Very many assignments of error are made, both in the 
motion for a new trial and in the petition in error; but in 
the brief filed by plaintiffs in error only four grounds for 
reversal are urged, and none other will be considered. 
The first two errors argued in briefs of counsel are sub- 
stantially the same, and will be considered together... In 
substance they are that the moneys received from licenses 
to sell intoxicating liquors in the village should have been 
paid by the applicants for license direct to the county 
treasurer; that the village treasurer had no right or au- 
thority to receive or collect them, and that he did not re- 
ceive them virtute officii, and for that reason plaintiffs in 
error are not liable on the official bond of the village treas- 
urer for such moneys. The third error pointed out in the 
briefs is that the court erred in its rulings on the admis- 
sion and exclusion of evidence. The fourth error com- 
plained of is the instruction of the court directing the jury 
to return a verdict for the village for the amount for which 
suit was brought. 

To properly understand the case, it will be neces- 
sary to set out a portion of the answer filed by 
plaintiffs in error to the first cause of action pleaded in 
the petition of the village, which is as follows: “Your said 
answering defendants admit that they signed a bond for 
one Henry Hoetfelker in the manner and form as set forth 
in the third paragraph of plaintiff's amended petition. 
* * * hat the said money so as aforesaid received by 
the said Henry Hoetfelker arising ont of and from the 
granting of licenses to various persons by the authorities 
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of said village of Dodge for the sale of malt, vinous and 
spirituous liquors, commonly called ‘saloon licenses,’ were 
not received by said Henry Hoetfelker by virtue of his 
being treasurer of the village of Dodge, but that in law 
and in fact the said Henry Hoetfelker, as such treasurer 
of the village of Dodge, had no right, power, or authority 
to receive and disburse said moneys for and on behalf of 
the said plaintiff nor of the school district to which said 
moneys belonged; and that said moneys belonged wholly 
and solely to the school district in which said licenses were 
granted, and that neither said plaintiff nor its representa- 
tives had any right, title or interest in said moneys or 
right to the possession thereof, nor to exercise any control 
over said moneys in any manner whatsoever; and that at 
this time the said plaintiff has no interest in said moneys, 
nor is it the owner thereof, nor any part thereof; and that. 
said: moneys alleged to have been paid to said Henry Hoet- 
felker, as stated in the first cause of action in said amended 
petition, were received by him without any authority what- 
ever as village treasurer so as to bind your said answering 
defendants upon their said bond of the said Henry Hoet- 
felker for the faithful performance of his said official 
duties, and that a failure to disburse any of such moneys 
that might be received by him would not constitute a 
breach of the conditions of the bond set forth in said first 
cause of action in plaintiff’s petition, and that your said 
answering defendants would not be liable thereon by rea- 
son thereof; that your said defendants, when they signed 
and executed the said official bond, so as aforesaid, 
contracted specially and with reference to the duties 
and obligations imposed upon the said Henry Hoetfelker 
by law, and that they never assumed any other or further 
obligations in the premises than those imposed upon them 
by reason of said bond and the laws of the state of Ne- 
braska governing with respect to the duties and obliga-— 
tions of the said Henry Hoetfelker therein.” 

Plaintiffs in error, in answering to the second cause of 
action set out in the petition of defendant in error, among 
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other things, say: “That your said defendants, answering 
with respect to the facts and allegations contained in said 
amended petition necessary to constitute a cause of action 
against your said answering defendants, and say that as 
to the said amount of $34 therein claimed to be due 
from the said Henry Hoetfelker as said village treasurer 
to the said plaintiff, that your said answering defendants | 
have never denied their obligation to pay the said amount, | 
but as to this sum they: aver and allege the facts to be as 
follows, to-wit: That on or about the 5th day of Novem- 
ber, 1896, they made an unconditional tender of the said 
$34, in legal money of the United States, to the village 
treasurer of said village of Dodge, and that said treasurer 
absolutely refused to accept said moneys; and that on the 
10th day of December, 1896, they made another and fur- 
ther unconditional tender of said sum of $34, in legal 
money of the United States, to the village treasurer of said 
village of Dodge, and the proper and lawful officer to re- 
ceive the same, and the same was again refused, where- 
upon said sum was deposited in the Farmers State Bank 
of Dodge, Nebraska, to the order of the proper authorities 
of the said village of Dodge, and that at the same time the 
Board of Trustees and the treasurer of the said village of 
Dodge were duly notified of said deposit, and that the said 
tender of said sum of $34 has been at all times kept 
good by said defendants, and they have at all times had 
said money ready to be delivered unto said plaintiff or 
its authorized representatives ;-and that in this answer as 
to the second cause of action stated in said amended peti- 
tion the said tender is renewed and kept good as it has 
been at all times since the making of the same, and for 
this purpose said defendants hereby deposit said moneys 
with the clerk of said court for the unconditional use and 
benefit of said plaintiff in satisfaction of the said sum 
claimed by the plaintiff against these defendants, as stated 
in said second cause of action of plaintiff.” 

From the portions of the answers set out it will be seen 
that plaintiffs in error admit the execution and delivery 
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of the bond sued upon; they admit that Henry Hoetfelker, 
village treasurer, collected the taxes and license moneys 
mentioned in the petition, and admit that he never paid 
out or accounted to his successor in office for the same; 
and that he was in default in the amount claimed. These 
answers presented for the consideration of the trial court 
the sole question whether or not Hoetfelker, as village 
treasurer, collected the license moneys in the village of 
Dodge by virtue of his office. This issue is one purely of 
law, so that we will not be required to examine the rulings 
of the trial court upon the admission or exclusion of evi- 
dence. If Hoetfelker collected the license moneys by vir- 
tue of his office as village treasurer, then neither the an- 
swers filed nor.the evidence tendered or received presents 
any defense. If Hoetfelker as village treasurer did not 
collect the license moneys by virtue of his office as treas- 
urer of the village of Dodge, then the peremptory instruc- 
tion of the court in favor of the defendant was wrong, and 
the case will have to be reversed. 

It is contended by plaintiffs in error that it was not a 
part of the duties of Hoetfelker, as village treasurer, to 
collect and safely keep or pay out the moneys arising from 
liquor licenses in the village. We are unable to agree to 
this proposition. Section 64, article 1, chapter 14, of the 
Compiled Statutes provides what the duties of the village 
treasurer shall be, and, among other things, says: “The 
treasurer of each city and village shall be the custodian 
of all money belonging to.the corporation; he shall keep 
a separate account of each fund or appropriation, and the 
debits and credits belonging thereto; he shall give every 
person paying money into the treasury a receipt therefor 
specifying the date of payment and on what account paid,” 
etc. Section 5, article 8 of the constitution is as follows: 
“All fines, penalties and license moneys, arising under 
the general laws of the state, shall belong and be paid over 
to the counties respectively, where the same may be levied 
or imposed, and all fines, penalties and license moneys 
arising under the rules, by-laws, or ordinance of cities, 
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villages, towns, precincts, or other municipal subdivision 
less than a county, shall belong and be paid over to the 
same respectively. All such fines, penalties, and license 
moneys shall be appropriated exclusively to the use and 
support of common schools in the respective subdivisions 
where the same may accrue.” By the terms of this sec- 
tion it seems very clear that the money realized on licenses 
in the village of Dodge should properly be paid to the offi- 
cers of said village. The constitution provides that all 
fines, penalties and license moneys arising under the rules, 
by-laws or ordinances of cities, villages, towns, precincts 
or other municipal subdivisions less than a county shall 
belong.and be paid over to the same respectively. It also 
provides that the license moneys arising under the general 
laws of the state shall belong and be paid over to the coun- 
ties respectively where the same may be levied or imposed. 
It can not be said that the license moneys in the village of 
Dodge were collected or arose under the general laws of 
the state. The general laws of the state provide for the 
county commissioners or supervisors issuing licenses, but 
expressly withhold from them the authority to issue a 
license within the limits of a village or incorporated town, 
or within two miles thereof. There were no statutory pro- 
yisions by which persons could procure a license to sell 
intoxicating liquors within the limits of the village of 
Dodge except by virtue of an ordinance, properly enacted 
by said village, and the license must be procured from the 
yillage board. It is true, many ‘of the provisions of the 
general law must be followed by the village board and the 
petitioner before a license can be granted. By general 
law, a minimum charge of $500 is fixed for the license, be- 
low which the village could not go. The statute also re- 
quires the filing of a petition with a certain number of 
signers, and prescribes certain other conditions; yet the 
ordinances of the village of Dodge were the only authority 
for granting these licenses. The power of the village board 
to grant a liquor license, even in the absence of the statute, 
would carry with it the power to collect the charges for 
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such license. If the position contended for by plaintiffs in 
error was correct, it would put the village board in the 
position of being obliged to inquire of the county treasurer 
whether the licensee had paid in the license money before 
a license could issue. After a petitioner filed his petition 
with the village board and complied with the provisions 
of the law, the village board would be put to the necessity 
of ascertaining whether the money had been paid to the 
county treasurer. The county treasurer, having no con- 
nection with the village authorities, would have no means 
of knowing how much money was required under the vil- 
lage ordinances before the license could be issued. The 
whole position of plaintiffs in error is wrong. When the 
petition is filed with the village board for a liquor license, 
and the statutes of the state and the village ordinances 
have been complied with, it is only necessary for the vil- 
lage board to inquire of the village treasurer, the proper 
custodian of the village funds, to ascertain if the money 
required by the village ordinances has been paid. This is 
the only reasonable construction of the statute and the 
constitution under consideration. That portion of section 
5, article 8, of the constitution which requires that the 
‘license moneys must be appropriated exclusively to the use 
and support of the common schools in the respective sub- 
divisions where the same may accrue is in no way incon- 
sistent with this construction. This appropriation could 
only be made by the proper village officers. Very soon 
after the adoption of the present constitution, this ques- 
tion received consideration in a carefully prepared opin- 
ion by Judge Laker (State v. McConnel, 8 Nebr., 28), in 
which it is said: “In distinguishing the ‘fines, penalties, 
and license moneys arising under the general laws of the 
state,’ from those ‘arising under the rules, by-laws, or ordi- 
nances, of cities, villages,’ etc., it is evident to us that 
reference was had, not to the primary source of the power, 
but to the immediate authority by which the fine or pen- 
alty is imposed, or the license granted. By section 345 of 
the act, “T'o license and regulate the sale of liquors,’ the 
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sale of ‘malt, spirituous, or vinous liquors, or any intox- 
icating drink,’ without first obtaining a license to do so, 
is prohibited, and made a highly penal offense. But, as 
this court has held in the case of Phillips v. City of Te- 
cumseh, 5 Nebr., 312, such license can be granted within 
the limits of an incorporated town or city only by the 
proper authorities thereof, and under such rules and regu- 
lations as they may provide. And by another general act, 
under which the city of Lincoln was incorporated, author- 
ity is given to ‘prohibit and suppress tippling shops,’ al- 
together. General Statutes, 144. From this it will be seen 
that, independently of the action of the corporate authori- 
ties of the city of Lincoln, by ordinances duly passed, not,a 
single dollar of the money in controversy could have been 
imposed or collected. We must hold, therefore, that it 
falls within the second clause of the section, and belongs 
to the common school fund of the city, of which the defend- 
ant is the lawful custodian.” 

The question whether the village treasurer collected 
and held license moneys by virtue of his office has been 
many times before this court, and in every case, so far as 
we are aware, it has either been held or assumed that it 
was the duty of the village treasurer to collect such mon- 
eys. The case of State v. Brodboll, 28 Nebr., 254, was an 
application for a mandamus to compel the village treas- 
urer of the village of Lindsey, in Platte county, to appor- 
tion the moneys in his hands arising from licenses to the 
school districts. It appears from the record in that case 
that the village of Lindsey comprised within its limits 
a portion of three school districts. This court granted a 
mandamus, and compelled the village treasurer to appor- 
tion the moneys equally among the three districts. The 
case of State v. White, 29 Nebr., 288, is a case in many 
respects similar to the one last cited. A portion of four 
school districts was included in the village of South Sioux 
City. An application for a mandamus was made by school 
district No. 11 to require the village treasurer to pay the 
money in his hands arising from licenses to that school 
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district. This court held that the moneys arising from 
liquor licenses belonged to the school districts included 
within the limits of South Sioux City, and that school 
district No. 11 could properly maintain an action to re- 
quire the village treasurer to apportion and pay over to 
that district its share of the license moneys. Many more 
cases might be cited in which this court has distinctly 
recognized the duty of the village treasurer to collect and 
properly apportion moneys received for liquor licenses. 
In the case at bar the village of Dodge had an ordinance 
which provided that license moneys must be paid to the 
village treasurer and his receipt therefor procured before 
a license could be issued. Under this ordinance, in the 
absence of either constitutional or statutory provisions, 
it would have been the duty of the village treasurer to col- 
lect this license money, and he did collect the same by vir- 
tue of his office. 

It follows, therefore, that Henry Hoetfelker, as village 
treasurer, having collected the license moneys mentioned 
in the petition of defendant in error, by virtue of his office 
as village treasurer, and having failed to. pay the same to 
the proper district officer, or turn the same over to his suc- 
cessor in office, plaintiffs in error are liable on their bond 
for the amount of money which the village treasurer con- 
verted to his own use. 

Regarding the amount of money due from Henry Hoet- 
_felker as village treasurer for taxes collected and not paid 
over, amounting to $34, it may be said that the trial court 
seems to have found from the evidence that the tender 
made by the plaintiffs in error was a conditional one, and 
that they could not be relieved from costs. 

It follows from what has been said that the action of the 
trial court in instructing the jury to bring in a verdict for 
defendant in error for the amount for which suit was 
brought is correct, and it is, therefore, recommended that 
the judgment of the district court be affirmed. 


HAstines and Day, CC., concur. 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the lower court is 


° 


SULLIVAN, J., absent, not voting. 


AFFIRMED. 


JOHN H. Yost v. WILLIAM SCHLEICHER ET AL. 
FILED SEPTEMBER 18, 1901. No. 10,031. 
Commissioner’s opinion, Department No. 2. 


eee in Custodia Legis Can Not Be Replevied. When personal 
property has been taken by a constable under a writ of replevin, 
and he is proceeding according to law, and has not yet delivered 
the property to the plaintiff, nor returned it to the defendant, 
another action of replevin against the constable to recover pos- 

« session of the property can not be maintained. . 


Error from the district court for Clay county. Tried 
below before Hastines, J. Affirmed. 


Thomas H. Matters, for plaintiff in error. 
M. C. King and L. M. Coffin, contra. 
SEDEWwICcK, C. 


This is an action of replevin tried in the distict court 
of Clay county on appeal from a justice of the peace. The 
defendant, Schleicher, is a constable, and as such, on the 
5th day of February, 1897, took possession of the property 
involved in this suit upon a writ of replevin in an action 
before a justice of the peace, in which his co-defendants, 
Bender & Zimbleman, were plaintiffs and one Philip Yost 
was defendant. On the following day this action was begun 
and the property taken from the defendant, Schleicher, 
under the writ in this cause. It was tried in the district 
court with a jury and when the taking of the evidence was 
completed the court instructed the jury to find a verdict 
for the defendants upon the ground, as stated in the in- 
struction, that “where property is once replevied and 
taken from the possession of a defendant in that suit no 
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further replevin of the same property is permissible until 
that suit is decided.” 

1. The plaintiff in his brief suggests that “the property 
in controversy was taken by William Schleicher, one of 
the defendants in this suit, who was a constable, and as 
such officer he obtained an undertaking required by law 
and delivered the property taken under his writ to Bender 
& -Zimbleman.” But the constable testified that he had 
possession of the property under his prior writ when the 
writ in the present action was served on him, and there 
are other witnesses who testified to the same thing. It 
seems that the constable had taken the undertaking of | 
Bender & Zimbleman and was preparing to turn the prop- 
erty over to them. The return on his writ had been writ- 
ten but not yet filed with the justice. The question as to 
whether the return of the officer could be varied or ex- 
plained by such evidence was not presented to the trial 
court. The plaintiff objected to the oral examination of 
the witnesses on that point on the ground that the evidence 
was immaterial, but not on any other ground; and, as the 
plaintiff began this action against the officer, we think 
that it ought to be considered that the property was in the 
possession of the officer, not having yet been turned over 
to the plaintiffs in the prior action, and the question is, 
whether property in the possession of an officer under a 
prior writ of replevin can be replevied from him. 

2. The instruction of the trial court appears to be predi- 
cated upon the proposition that even after the property 
has been turned over to the plaintiff in the first suit, the 
plaintiff having given the statutory bond for that purpose, 
the property can not be taken in another action in replevin 
by a stranger to the first suit; and it is insisted that this 
is not the law. However this may be, it is clear that one 
can not maintain an action of replevin for property while 
an action is pending in which the same property was re- 
plevied from him; nor can he recover by replevin prop- 
erty which is in the custody of the law. Our law requires 
the constable who takes personal property under a writ 


Vot. 62] SEPTEMBER TERM, 1901. 603 


Oakes v. Ziemer. 


of replevin to have it appraised, and, if the statutory bond 
is given, to deliver the property to the plaintiff. If the 
bond is not given the constable must return the property 
to the defendant. And certainly the law will not allow 
another person to prevent the constable from performing 
these duties by taking the property away from him. The 
constable being an officer of the law and holding the prop- 
erty under a statute which makes a definite disposition of 
it, there can, of course, be no other conclusion than that the 
property is in the custody of the law while so held. After 
the constable has disposed of the property as the law di- 
rects, whether it is returned to the defendant, or is deliv- 
ered to the plaintiff upon his giving bond, a very different 
-question is presented,—a question not involved in this case 
and not herein determined. It was therefore the duty of 
the trial court to instruct the jury to find a verdict for 
the defendant, and whether the court gave a wrong or a 
right reason for so instructing the jury, is immaterial. 
It is therefore recommended that the judgment of the 
district court be affirmed. 


OLDHAM and Pounpn, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


CHARLES W. OAKES, APPELLEE, V. ARTHUR C. ZIEMER ET AL., 
APPELLEES, IMPLEADED WITH SARAH GRUNINGER, AP- 
PELLANT. 


FILED SEPTEMBER 18, 1901. No. 11,543. 
Commissioner’s opinion, Department No. 2, 


1. Opens Judgment: SUFFICIENCY OF ORIGINAL PETITION. In an 
application to open a judgment under the provisions of section 
82 of the Code of Civil Procedure, a defendant will not be heard 
to question the sufficiency of the petition on which such judg- 
ment was rendered. 
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2. Definition of “Full Answer.” “A full answer,” as used in this sec- 
tion, means one not wanting in any essential requirement; a 
meritorious answer. 


3. Evasive Answer. Held, That in application to reopen a judgment 
for the foreclosure of a tax lien an answer denying on informa- 
tion and belief the regularity of such lien is evasive and not “a 
full answer,” for the reason that such lien is a matter of public 
record from which defendant could obtain positive knowledge. 


APPEAL from the district court for Lancaster county. 
Heard below before HoLmgs, J. Rehearing of case reported 
in 61 Nebr., 6. Former judgment of affirmance adhered to. 


Ricketts & Ricketts, for appellant. 
I. H. Hatfield and S. L. Geisthardt, contra. 


OLDHAM, C. 


All the facts essential to a final determination of this 
cause are set forth in the opinion reported in 61 Nebr.,-6. 
A rehearing has been granted to permit a further argu- 
ment on the sufficiency of the answer tendered by appel- 
lant, and to determine whether such answer entitles her 
to the relief provided by section 82 of the Code of Civil 
Procedure, 

The contention of the appellant seems to be that any 
answer which, if filed before judgment, might under the 
liberal provisions of our Code be amended, is sufficient to 
entitle a non-resident defendant served by publication to 
the relief therein provided. This position leads to an ex- 
amination of the construction to be placed on the words “a 
full answer” as used in section 82, supra. This section of 
our Code is identical with section 77 of the Code of Kansas, 
excepting as to the time in which the action is permitted 
to be instituted. The signification of these words in the 
Kansas statute has been determined by the supreme court 
of that state in the case of Durham v. Moore, 48 Kan., 135, 
136. This opinion was on an application to reopen a judg- 
ment and seems to fully support the conclusions reached by 
this court on the former hearing of this case, both on the 
question of the insufficiency of the answer and also on the 
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right of appellant to question the regularity of a judgment 
sought to be reopened. The court says: “The plaintiff in 
error attacks the sufficiency of the petition and the find- 
ings and order of the court in the first instance. Under 
an application to open up a judgment, we do not under- 
stand that a defendant is in a position to attack the regu- 
larity of the proceedings. He asks to have the judgment 
opened up which had been rendered against him upon 
service by publication. Now, it would hardly be in con- 
sonance with good reason for the defendant to say that 
the judgment he asked to have opened up was not a judg- 
ment, or that no judgment was ever rendered, and all of 
the proceedings of the court were an absolute nullity. 
The plaintiff in error calls the record he wishes to have 
opened up a judgment, and he cannot now be heard to say 
that it is void. This attack comes too late. It is urged 
that, because the court below had notice*of the applica- 
tion to open up the judgment, the defendant had filed the 
affidavit required by law and offered to pay the costs, if 
the court required him to pay them, and had filed an 
answer, it erred in refusing to open up the judgment. To 
support the contention of the plaintiff in error, there 
seems to be one essential finding lacking. The court does 
not find that he filed a full answer to the petition of the 
plaintiff. This is one,of the necessary requirements of the 
statute; and we understand ‘a full answer’ to mean, not 
wanting in any essential requisite; a meritorious answer. 
The answer filed fails to show a complete defense to the 
petition.” . 

In the case of Union Lumbering Co. v. Supervisors, 2 
N. W. Rep., 281, the supreme court of Wisconsin under a 
statute requiring a meritorious answer to be exhibited to 
authorize the setting aside of a judgment by default, held 
that an answer denying on information and belief the 
reguiarity of a tax lien was not sufficient. The court says: 
“This answer is manifestly evasive and bad, because the 
‘public records within the reach of the defendants would 
enable them to positively and distinctly deny these de- 
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fects in the tax proceedings if they did not exist. Mills v. 
Town of Jefferson, 20 Wis., 54.” 

In Palmer v. Rogers, 70 Ia., 381, the court in reversing 
the action of a court below in setting aside a default on an 
imperfect answer, says: “This court has held, that to 
comply with the statute, (Code, 2871) requiring the party 
in default to file an ‘affidavit of merits,’ the defendant 
against whom the default was entered must set out and 
show the facts constituting the defense which he claims to — 
be meritorious, to the end that the court itself may ad- 
judge whether, indeed, it be so.” 

The rule seems to be well settled that the answer ten- 
dered in an application to set aside a judgment, must 
set forth with certainty and precision a defense to the 
merits of the cause, and that technical defenses or allega- 
tions in general terms will not suffice. This rule is sup- 
ported by the leading text writers on judgments, and 
numerous decisions of courts of last resort in addition to 
those already cited. 

The opinion on the former hearing seems to announce 
the true doctrine of this case, and it is therefore recom- 
mended that it be adhered to. 


Pounp, C., concurs. 


SEDGWICK, C., concurring. 


I concur in the opinion of my Brother OLDHAM, because 
the answer filed with the motion to open the judgment was 
not sufficient. The statute provides that it must be a full 
answer. That is, it must answer all of the petition. A 
general denial is a full answer. But a general denial, un- 
der our Code, must deny “each material allegation of the 
petition.” This answer (which is quoted in the original 
opinion in this case) “denies the allegations contained in 
plaintiff’s petition.” In Moak’s Van Santvoord’s Plead- 
ings [8d ed.], p. 580, it is said: “The answer is required 
to contain a ‘general or specific denial of each material 
allegation, etc. An answer that ‘the defendant denies 
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the plaintiff’s complaint,’ or, ‘denies the allegations con- 
tained in the plaintiff’s complaint in manner and form as 
set forth therein,’ would be manifestly insufficient. Effect 
must be given to the words, ‘each material allegation.’ 
And if the general denial or traverse is used, it should be 
strictly in the form, ‘each allegation,’ or, ‘each and every 
allegation set forth in the plaintiff’s complaint.’ This will 
prevent the abuse of this general form of traverse, in cases 
where the plaintiff verifies his complaint for the purpose 
of narrowing down the issue by obtaining from the other 
side an admission of those material facts about which 
there can be no dispute. A denial of ‘each allegation,’ is 
in term distributive ; and if a single allegation in the com- 
plaint be true, the defendant will not be able to use this 
general form of traverse.” Judge MAXWELL, in his Code 
Pleadings, p. 386, says: “It is not sufficient to deny ‘the 
plaintiff’s petition, or the allegations of ‘the plaintiff’s 
petition as therein set forth,’ because the Code requires a 
‘denial of each material allegation of the petition con- 
troverted by the defendant.’” Under these authorities 
this language, “denies the allegations contained in plain- 
tiff’s petition,’ does not constitute a general denial, and 
being accompanied by the statement that this language 
is used because the-plaintiff has not sufficient information 
to admit the allegations of the petition, and for the pur- 
. pose of putting the plaintiff upon proof, the answer is 
clearly evasive, and not the full answer required by the 
statute. The trial court overruled the motion to open 
the judgment because the applicant “tenders no issue as 
against the plaintiff by the showing now on file,” which is 
the true reason for overruling the motion, and the order 
of the trial court ought to be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment is adhered to. 


AFFIRMED. 


SULLIVAN, J., absent, not voting. 
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Eminy §. McKeLi v. MERCHANTS NATIONAL BANK OF 
OMAHA. 


FILep SEPTEMBER 18, 1901. No. 9,704. 
Commissioner’s opinion, Department No, 3. 


1. Married Woman’s Note: DrerrensE. In an action against a married 
woman on a promissory note, wherein she pledges her separate 
estate for its payment, an answer averring that at the time of 
its execution she was a married woman and had no separate 
estate, and owned no property in her’own right, states a good 
defense. Kocher v. Cornell, 59 Nebr., 315, followed. 


2. Married Woman’s Suretyship. A contract of suretyship is binding 
on a married woman, when made with reference to, and upon 
the faith and credit of, her separate estate, subject to the quali- 
fication mentioned in the preceding paragraph. 


3. Married Woman’s Liability. The liability of a married woman, 
on a contract made within the scope of her statutory capacity 
to contract is to be determined by the same rules as those ap- 
plied to persons of full capacity. 


Hrror from the district court for Douglas county. Tried 
below before SLABAUGH, J. Reversed. 


Howard B. Smith, for plaintiff in error. 
George Ei. Pritchett, contra, 


ALBERT, C. 


The Merchants National Bank of Omaha brought this 
action against James C. McKell and Emily S. McKell, on 
two promissory notes which, in addition to the usual 
agreements, contained the following: “And I, Emily S. 
McKell, being a married woman, do execute this note with 
especial reference to, upon the faith and credit of, and 
with the intention to charge my individual property for 
its payment.” James C. McKell made default. His co- 
defendant filed an answer, to which the plaintiff inter- 
posed a general demurrer. The demurrer was sustained, 
and the answering defendant failing to plead over, judg- 
ment was rendered in favor of the plaintiff against the 
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defendants. The defendant, Emily 8S. McKell, brings the 
case here on error. 

The sole question presented by the record is whether 
the facts pleaded in the answer are sufficient to consti- 
tute a defense. The answer, which for present purposes 
‘must be taken as true, admits the execution aud delivery 
of the note, but avers, among other things, that at the time 
of their execution and delivery she was a married woman, 
the wife of her co-defendant, and had no property of her 
own and was possessed of no separate estate in her own 
vight. The identical question involved was presented in 
Kocher v. Cornell, 59 Nebr., 315. In that case, this court 
employs the following language: “According to the doc- 
trine of the common law, a feme covert was incapable of 
contracting a personal obligation. Her ownership of prop- 
erty was not even recognized. In equity, however, a differ- 
ent rule prevailed: Although she could not, according to 
the equity doctrine, create a personal liability against 
herself, her separate estate was liable for the satisfaction 
of engagements made with reference to it. Her contract 
was regarded as binding, not upon her, but upon her estate. 
The property, as was said in London Chartercd Bank vr. 
Lenpriere, 4 L. R. P. C., 672, was considered the real 
debt.” The language quoted admits of but one construc- 
tion, and, applied to the case at bar, it is clear the trial 
court erred in sustaining the demurrer to the answer. 

As the case, in our opinion, must be reversed and re- 
manded for further proceedings on the grounds mentioned, 
it may be proper to notice some of the other allegations of 
the answer to which our attention has been directed. 
Among such is one to the effect that the answering defend- 
ant signed the notes as surety for her husband and for 
no other purpose. It is urged that, in order for a married . 
‘woman to bind her separate estate by contract, the con- 
tract must be made, not only with the intent to bind such 
estate, but with direct reference thereto, and that in no 
case can she bind such estate on a general contract hav- 
ing no direct reference thereto, nor by a contract of 

43 
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suretyship for another. The argument of counsel on this 
proposition is both interesting and instructive, but in our 
opinion it comes too late. After considering the married 
woman’s act from almost every point of view, this court 
stands irrevocably committed. to the doctrine that a mar- 
ried woman is liable on her contract of suretyship, if made 
with reference to and upon the faith and credit of her 
separate estate. Grand Island Banking Co. v. Wright, 
53 Nebr., 574, and the cases there cited. 

The answer contains the further allegations that she 
executed the notes without consideration; that she did not 
execute them with reference to, upon the faith and credit 
of, nor with the intent to charge her separate estate for 
their’ payment; that the notes were handed to her by her 
husband ; that she signed them at his request, without read- 
ing them, and relying upon his statement, made to her at 
the time, that her signature was only a matter of form; that 
she did not know the notes contained the clause whereby it 
was sought to charge her separate estate; that the consid- 
eration moved wholly to her husband, and was used by. 
him in his private business. As to the consideration, we 
have seen that a married woman is liable on her contracts 
of suretyship, when made with reference to and upon the 
faith and credit of her separate estate. Within that limi- 
tation, such contract is to be tested by the same rules as 
other contracts of suretyship. That a consideration mov- 
ing wholly to the principal is a sufficient consideration 
for the promise of the surety is elementary. Briggs v. 
First Nat. Bank of Beatrice, 41 Nebr., 17. 

The remaining allegations are in the nature of a charge 
of fraud and imposition practiced upon her to induce her 
to sign the notes, but they do not amount to such a charge 
of those matters as to constitute a defense. There is no 
pretense that she was unable to read, nor that she lacked 
opportunity to examine the notes and learn their contents. 
With the notes before him and ample opportunity to read 
and acquaint himself with their contents, it will not be 
claimed that a man could escape liability on the ground 
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that he did not know their contents, and relied upon the 
statement of his co-maker that his signature was required 
merely as a matter of form. M’Kinney v. Herrick, 23 N. 
W. Rep. [Ia.], 767. The same rule should apply to mar- 
ried women, when acting within the scope of their statu- 
tory capacity to contract. 

For the reasons stated in the first paragraph of this 
opinion, it is recommended that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings according to law. 


AMES, C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 


the cause remanded for further proceedings according to 


law. 
REVERSED AND REMANDED. 


SULLIVAN, J., absent, not voting. 


Perer ROONEY V. CATHARINE FARRELL ET AL. 
Fmep OcTOBER 1, 1901. No. 9,454. 


Error Proceeding Will Be Dismissed When Judgment Is Not Certi- 
fied. A petition in error will be dismissed when the final judg- 
ment assailed is not authenticated by the certificate of the court 
below. 


Error from the district court for Dakota county. Tried 
below before EVANS, J. Dismissed. 


Barnes & Tyler, for plaintiff in error. 
William P. Warner and M. C. Jay, contra. 


Norval, C. J. 


There is attached to this transcript the certificate of 
the clerk of the district court stating “that the foregoing 
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is a true and perfect transcript of the petition, an- 
swer, reply, instructions given and excepted to in said 
action, the verdict, motion for a new trial and motion to 
retax costs in said action, together with the appeal bond, 
as the same are on file and of record in my office.” ‘The 
transcript is not otherwise authenticated. It will be ob- 
served that the certificate of the clerk of the trial court 
makes no mention of, or in any manner authenticates, the 
final judgment in the cause. It follows that this court is 
without jurisdiction. Littell v. Cross, 58 Nebr., 594; Mel- 
cher v. Haley, 58 Nebr., 729. The petition in error is 


DISMISSED. 
SULLIVAN, J., absent, not voting. 


FRranK ‘A, GAGE V. CLARA E. WEST. 
FILED OcrosER 1, 1901. No. 10,083. 


1, Amendment of Pleading: JupiciaL Discretion. The granting or 
refusing of amendment of pleadings is committed to the sound 
discretion of the trial court. 


: ABUSE OF DISCRETION. It is an abuse of discretion to refuse 
the amendment of a pleading tendered in the furtherance of 
justice. 


Error from the district court for Grant county. Tried 
below before KENDALL, J. Reversed. 


William Mitchell, for plaintiff in error. 
J.C. Porter and C. L. Gutterson, contra. 


Norvat, C. J. 


Frank A. Gage commenced an action to replevy certain 
cattle from Clara E. West, who, in her answer, alleged 
that she had taken the cattle under a chattel mortgage 
given by Gage to her to secure a promissory note of his. 
In reply Gage admitted the execution and delivery of the 
note and mortgage, but alleged a failure of consideration, 
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for the reason that the consideration for which they were 
given was the promise of said Clara to marry him, which 
promise she had failed to perform, but had married an- 
other man. The reply was inartistically drawn, but no 
attfcnpt to assail it for insufficiency was made until the 
trial, when objection was made and sustained to the intro- 
duction of testimony tending to prove the allegations. 
Plaintiff asked leave of court to amend the reply, which 
request was refused, and a verdict was rendered in favor 
of defendant. From the judgment rendered thereon plain- 
tiff comes here on error. 

The court below abused its discretion in refusing to per- 
mit plaintiff to amend his reply. It is the settled law of 
this state that the power to permit or refuse amendments 
of pleadings is discretionary with the trial court; but this 
is a legal discretion which may be abused when an amend- 
ment is refused which is clearly in furtherance of justice. 
Mills v. Miller, 8 Nebr., 87, 95; O’Dea v. Washington 
County, 3 Nebr., 118, 122; Berrer v. Moorhead, 22 Nebr., 
687, 692. The amendment offered falls clearly within the 
principle announced in these and many other cases de- 
cided by this court. The judgment is therefore reversed. 
and the case remanded with leave to plaintiff to amend his 
reply and for further proceedings. : . 

REVERSED. 

SULLIVAN, J., absent, not voting. 


CLARA ELDRED, APPELLANT, V. HARVEY D. ELDRED, APPELLEE. 
FILED OcToBER 1, 1901. No. 10,178. 


1. Foreign Decree of Divorce Bar to Alimony. A decree of divorce 
obtained by a wife upon service by publication, without appear- 
ance of defendant, in a foreign state, is a bar to an action for 
alimony in this state, to be awarded out of his property here. 


2, Deeree of Divorce Does Not Absolve Father from Support of Chil- 
dren. The fact that the marriage relation is dissolved does not 
relieve the father of the duty to support his minor children, 
and will not defeat an action therefor. 
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. APPHAL from the district court for Saline county. Heard — 
below before Hasrings, J. Reversed. 


_ Fayette I. Foss, A. N. Dodson and Norman Jackson, for 
appellant. 


B. V. Kohout, contra. 


Norvat, C. J. 


Plaintiff and defendant were married in Iowa in 1880, 
where they resided for about three years, and then moved 
to Saline county, Nebraska, where they made their home 
for several years. Finally they moved to Mercer county, 
Illinois, where they purchased residence property which 
for a time they made their home. Finally the defendant 
returned to this state, leaving his wife and children be- 
hind, and in June, 1896, the plaintiff applied to the circuit 
court of Mercer county, Illinois, for a divorce from the de- 
fendant and for alimony. Service of process was had upon 
the defendant by publication, but he did not appear in 
the cause. Plaintiff was granted a decree of divorce, given 
the custody of their minor children and the residence was 
awarded her as alimony. Subsequently plaintiff instituted 
this suit in the court below for alimony and the education 
and support of their two minor children. A decree was 
entered dismissing the cause but without prejudice to a 
future suit for the support of the minor children. Plain- 
tiff appeals. 

-'The validity of the Illinois decree is not questioned. The 
court had jurisdiction of the cause, and the decree grant- 
ing Mrs. Eldred a divorce, being valid there, is likewise 
valid here. If there had been personal service upon the de- 
fendant in the cause, the decree awarding alimony would 
be conclusive upon the parties, and a new suit for alimony 
by Mrs. Eldred could not be maintained. But the Illinois 
decree having been rendered upon constructive service and 
without any appearance on behalf of the defendant, the 
portion of the decree relating to alimony perhaps is of no 
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validity save as to the property within the jurisdiction of 
the court pronouncing it. This suit, then, is not for an 
allowance out of the property of the defendant for her 
maintenance, as incidental to some other proceeding or, 
relief. No divorce is sought herein. If the decided weight 
of authority in this country should be followed, alimony 
could not be recovered in an independent suit. But this 
court is committed to the doctrine that courts of equity _ 
have jurisdiction to allow alimony to a wife as an inde- 
pendent right where no divorce or legal separation is 
sought. Harle v. Harle, 27 Nebr., 277. This decision 
would be decisive of the present case had plaintiff not been 
legally divorced from the defendant, since in the case cited 
the plaintiff was at the time the legal wife of the defend- 
ant, no divorce having been previously granted, nor was 
one sought in the proceeding for alimony. The marriage 
relation that existed between the present plaintiff and de- 
fendant-: has been dissolved by a court of plaintiff’s own 
selection. They are no longer husband and wife. The 
duty and obligation that once existed to support and main- 
tain the plaintiff does not now rest upon the defendant. 
He is no longer her husband, and no legal obligation is im- 
posed upon him to provide for her maintenance; hence 
there exists no right to alimony. 2 Am. & Eng. Ency. Law 
[2d ed.], 98; Weidman v. Weidman, 48 N.'E. Rep. [Ohio], 
506; Roe v. Roe, 35 Pac. Rep. [Kan.], 808; Peltier v. Pel- 
tier, Harr. [Mich.], 19; Blythe v. Blythe, 25 Ia, 266; 
Shotwell v. Shotwell, 1 Smed. & M. Ch. [Miss.], 51; 
Fischli v. Fischli, 1 Blackf. [Ind.], 360. 

Cochran v. Cochran, 42 Nebr., 612, differs in some re- 
spects from the case at bar. There the divorce had been 
obtained by the husband in ex parte proceedings, without 
the knowledge of the wife and in fraud of her right of 
maintenance and support; while Clara Eldred herself ap- 
plied for and obtained the divorce and a decree awarding 
her all the husband’s property situate in Illinois. She 
made her own choice of forum and is barred by the ad- 
judication as to her own maintenance and support. But 
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not so as to the support of the children. The defendant’s 
duty to support them was not terminated by the decree of 
divorce. Rogers v. Rogers, 51 Ill. App., 683. The dismis- 
sal of the cause so far as it relates to the maintenance of 
the children, is reversed and the case is remanded for fur- 


ther proceedings. 
REVERSED AND RHMANDED. 


. 


SULLIVAN, J., absent, not voting. 


ANNA P. TURNEY, APPELLER, VY. NILS BLOMSTROM ET AL., 
APPELLANTS. 


FInep OcToBER 1, 1901. No. 10,296. 


1. Nebraska Legal News Is a Newspaper. Record examined, and held 
that the Nebraska Legal News is a newspaper within the meaning 
of section 497 of the Code of Civil Procedure. Hanscom v. Meyer, 
60 Nebr., 68, followed. 


2. Definition of Newspaper. That the principal distinguishing feature 
of a newspaper, in contemplation of the statute, is that it be a 
publication appearing at regular or almost regular intervals, at 
short periods of time, as daily or weekly, usually in sheet form, 
and containing news; that is, reports of recent occurrences,— 
political, social, moral, religious,—and items of a varied char- 
acter, both local and foreign, intended for the information of 
the general reader. Hanscom v. Meyer, supra. 


APPEAL from the district court for Lancaster county. 
Heard below before CornisH, J. Affirmed. 


Stephen B. Pound and Roscoe Pound, for appellants. 
D. J. Flaherty and J. R. Gilkeson, contra. 


Horcoms, J. 


The only question presented for consideration is whether 
the“Nebraska Legal News,” in which the notice of sale was 
published, is a “newspaper” within the meaning of section 
497 of the Code of Civil Procedure. From the record pre- 
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sented we arrive at the conclusion that the paper men- 
tioned is a weekly publication devoted, while not exclu- 
sively, more especially to the news of the courts, the 
proceedings had therein, and the decisions and opinions 
emanating therefrom, news of more importance to the 
legal profession and those interested in the litigation car- 
ried on in the courts than to the public at large. There 
are contained in the copies attached to the record aside 
from the information of the character alluded to, adver- 
tisements of a general character, a limited amount of gen- 
eral reading matter, and some brief mention of current 
events, more especially of a personal nature and confined 
to the legal profession. There is somewhat a dearth of 
what may be called news of current events. The paper 
is in its sixth volume and twelfth number, and it has long 
been recognized by the courts as a proper medium for the 
publication of legal notices to be published in some news- 
paper under the provisions of the section of the statute 
mentioned. 

The case at bar in all its bearings is quite similar to 
the one presented to us in the case of Hanscom v. Meyer,60 
Nebr., 68, where the subject was discussed at some length 
and the conclusion was there reached that the publication 
then under consideration, one very much like the Ne- 
braska Legal News in its make-up, scope, purpose and 
circulation was a newspaper within the meaning of the 
statute. It would serve no useful purpose to again go over 
the same ground and reiterate the views therein expressed. 
We refer to that opinion as more fully expressing our 
views regarding the subject. Applying the rule therein an- 
nounced as to what constitutes a newspaper, we are of 
the opinion that the publication in the case at bar comes 
within the rule and should be regarded as a newspaper 
in contemplation of the section referred to. In the absence 
of legislation more clearly defining the class of newspapers 
in which legal notices may properly be given, we think 
that the fact that a publication may be devoted especially 
to some particular object, calling, or profession or the dis- 
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semination of information of a special kind and yet pos- 
sessing the general characteristics of a newspaper in the 
ordinary acceptation of the term and as defined by the 
courts and lexicographers, will not deprive it of its general 
classification as a newspaper, within the meaning of the 
law. While it may be true, as expressed by counsel for 
appellant, that the standard by which a newspaper may 
be defined is a liberal one, we think it must be regarded 
as proper in the absence of legislative restriction as to 
what constitutes a legal newspaper. While not wishing to 
be understood as favoring a more liberal standard, we do 
not think the court is warranted in reducing and narrow- 
ing the standard already established. 

From what has been said it follows that the ruling com- 
plained of is without error and the order of confirmation 
should be, and therefore is, 

AFFIRMED. 

SULLIVAN, J., absent, not voting. 


AUGUST UECKER, APPELLEE, v. ALBERT MAGDANZ, APPEL- 
LANT. 


FILED OcToOBER 1, 1901. No. 10,321. 


Appeal in Law Action Does Not Invest This Court With Jurisdiction. 
An appeal from an order or judgment of the district court in 
a law action does not invest this court with jurisdiction of the 
cause. Hayden v. Hale, 57 Nebr., 349. 


APPEAL from the district court for Pierce county. 
Heard below before Rosinson, J. Dismissed. 


W. W. Quivey, for appellant. 
C. B. Willey, contra. 


HOLCOMB, J. 


There is brought to this court a transcript of the record 
of the trial court and a bill of exceptions duly settled and 
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allowed. No petition in error has been filed and the par- 
-ties are designated as appellee and appellant respectively. 
From the proceedings taken to bring the cause here and 
since had, and as more than a year has elapsed since the 
rendition of the judgment, we can only regard the action 
as pending in this court on appeal from the court below. 
The action is one purely of law for the recovery of the 
value of property alleged to have been converted to his 
own use by the defendant, who appeals from the judgment 
rendered against him on the trial had in the district court. 
We have repeatedly held, in conformity with constitu- 
tional and statutory provisions, that the appellate juris- 
diction of this court in law actions is by proceedings in 
error and not by appeal. Robertson v. Halil, 2 Nebr., 17; 
Hosford v. Stone, 6 Nebr., 378; Campbell v. Farmers & 
Merchants Bank, 49 Nebr., 148; Collins v. City of Omaha, 
55 Nebr., 208; Lowe v. Riley, 57 Nebr., 252; Hayden v. 
Hale, 57 Nebr., 349. 

For these reasons the appeal must be dismissed at the 
cost of appellant. 

DISMISSED. 


SULLIVAN, J., absent, not voting. 


. 


WILLIAM REINOEHL V. STATE OF NEBRASKA. 
FiLrep OcToBER 1, 1901. No. 11,992. 


1. Words ‘‘With Consent’? Unnecessary in Information for Statutory 

Rape. In an information under the second division of section 

“12 of the Criminal Code, charging a person with carnally know- 

. ing a female child under the age of eighteen years, it is not 

‘ necessary to allege that the offense was committed “with the 
consent” of such female child. George v. State, 61 Nebr., 669. 


9. Demurrer Waiver of Motion to Quash or Plea in Abatement. In a 
criminal prosecution for a felony, the accused will be taken and 
deemed to have waived all defects or irregularities which may 

, be excepted or objected to by motion to quash or plea in abate- 
_ ment when he demurs to the information or pleads to the gen- 
eral] issue. Criminal Code, sec. 144. 
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3. Preliminary Examination May Be Waived. A preliminary “exam- 
ination is a right accorded, a personal privilege granted, and 
one which the accused may waive. Latimer v. State, 55 Nebr., 609. 


4, Plea of General Issue Waiver of Defects Enumerated. In a crimi- 
nal prosecution for a felony, after pleading to the general issue 
and after a jury has been impaneled and sworn, it is not error 
to overrule an objection by the defendant to being tried at that 
term of court on the ground and for the reason that he was, 
on his preliminary examination, ordered to enter into a recogni- 
nizance for his appearance at a term subsequent thereto, or 
because the county attorney had filed an information against 
him before the term at which he was ordered in the preliminary 
examination to appear and answer the charge preferred against 
him. 

5. Evidence of Intention Admissible. Evidence tending to show the 
intention of the defendant toward the prosecutrix which is 
related to and has a material bearing upon the ultimate fact 
sought to be established by the prosecutrix held properly ad- 
mitted. 


6. Voluntary Confession While Under Arrest Admissible. Where 
statements of a defendant in the nature of a confession while 
under arrest are shown to be voluntary and not made under the 
influence of hope or fear emanating from those in authority or 
concerned in the administration of the law, the same may prop- 
erly be received in evidence. 


7. Instructions. Rulings of the trial court on instructions to the 
jury, given and refused, examined, and held to be without preju- 
dicial error. 


8. Evidence Sufficient. Evidence examined, and held sufficient to sup- 
port the verdict of the jury. 


Error from the district court for Boyd county. Tried 
below before HARRINGTON, J. Affirmed. 


W. T. Wills, W. A. Meserve, Robert Ryan and Frank 
frvine, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


HoLcomp, J. 


The defendant below prosecutes in this court error to 
the district court of Boyd county, wherein he was informed 
against and convicted of carnally knowing and abusing a 
female child of the age of about eleven years contrary to 
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the provisions of section 12 of the Criminal Code, and 
sentenced to the penitentiary for the term of seventeen 
years. Several errors are assigned and argued in brief 
of counsel for defendant, the more important of which will 
be noted in the order of presentation. 

It is contended that the information upon which the 
defendant was prosecuted is insufficient because it is not 
alleged that the offense charged was with the consent of 
the prosecutrix, it not being charged that the act was com- 
mitted forcibly, and against her will. We had occasion 
to pass upon the identical, question in the case of George 
v. State, 61 Nebr., 669, and there arrived at the conclusion 
that the allegation was not essential to a good informa- 
tion. After considering the question, and citing a number 
of authorities, it is observed by the present writer, who 
prepared the opinion of the court in that case: “Whether 
or not the prosecutrix consented, being immaterial, it fol- 
lows that it is unnecessary to allege or prove that the act 
was done with her consent. She is in law regarded as in- 
capable of giving consent to the act. Every element neces- 
sary to constitute the crime may be established, irrespect- 
ive of her consent or want thereof.” The views therein 
expressed appear to us as sound, and consonant with rea- 
son and a proper construction of the section of the statute 
under which the information is drawn. 

It is next urged that the conviction can not stand. be- 
cause the defendant was put upon his trial] at an adjourned 
sitting of the district court of the term which had not 
finally terminated at the time of the preliminary hearing, 
in view of the order of the examining magistrate whereby 
he was required to give bond for his appearance on the 
first day of the “next term” of the district court, and in 
default of which was committed to the jail of the county. 
The record discloses that the regular term of the district. 
court immediately preceding the time of the preliminary 
hearing convened September 3, 1900, and that at the time 
of the hearing it had been adjourned to November 8, 1900. 
The defendant was arrested on the charge of which he was 
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convicted and brought before the county judge of Boyd 
county on November 7, 1900, and waived a preliminary 
examination, and was, by the county judge, required to 
enter into.a recognizance for his appearance on the first 
day of the next term of the district court, and, having 
failed to give the required undertaking, was committed 
to the jail of the county. On November 8, there was held 
a session of the district court pursuant to the prior ad- 
journment of the September term, at which time an infor- 
mation was presented against the defendant to which, af- 
ter the overruling of a demurrer thereto, the defendant 
pleaded not guilty and the cause proceeded to trial on the 
general issue on the fourth day of December following. 
After the jury was impaneled and sworn, the defendant 
for the first time raised the objection that he could not 
be tried then and at that term of court because he was 
required to appear and answer the charge on the first day 
of the next term, which had not then been called, and be- 
cause the county attorney had no authority to present and 
file an information against him until and during the term 
at which he was required to appear and answer the charge 
made against him, which it is claimed was the next regular 
term convened after the preliminary hearing. Assuming, 
as contended for by defendant’s counsel, that the informa- 
tion was prematurely filed and that the defendant could 
not be put upon his trial until] the next regular term con- 
vened after the time of the preliminary hearing, we are 
constrained to the view that the defect or irregularity, if 
one existed, was waived by the defendant in pleading to 
the general issue, and that he can not be heard, in the man- 
ner attempted, to deny the right and authority of the court 
to try the cause at the time the trial occurred. If the 
objection interposed is tenable——which we do not here 
deem it incumbent on us to finally determine,—it certainly 
should have been raised by a motion to quash or plea in 
abatement, and, having failed to so raise the question, the 
defendant will be taken and deemed to have waived it. 
Sec. 444, Criminal Code. ; 
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It seems reasonably clear that the district court had 
jurisdiction to try the defendant for the crime of which he 
was accused, and also over his person. If, by order of 
the magistrate before whom he was taken for preliminary 
examination, he was not required to appear in the district 
court to answer the complaint made against him until. 
the next regular term, this was a privilege and right which 
he could properly waive, and must be held conclusively to 
have done so if no seasonable objection is interposed to a 
_ trial during a sitting of the district court at the adjourned 
session. He could, did he so desire, waive altogether all 
_ the preliminary steps required to be taken before being 
tried in the district court on an information made and 
filed by the county attorney. Coffield v. State, 44 Nebr., 
417; Latimer v. State, 55 Nebr., 609; Dinsmore v: State, 
61 Nebr., 418. Certainly, if he may waive all the steps 
which it is his privilege to have followed in the nature of 
a preliminary inquiry, it follows as a logical deduction 
that he may waive any defect growing out of such pre- 
liminary hearing by which he was brought to a trial in 
the district court. It may be to a defendant’s advantage 
to have a speedy trial] in the district court at a special or 
called session, notwithstanding he may have been recog- 
nized to appear at some future time, and yet will it be 
contended that the court is without power to try him at 
such special term when he consents thereto, and it is his 
desire to have such speedy trial? In the case at bar the 
defendant failed to give the required recognizance for his 
appearance and was committed to the county jail to await 
trial. The information against him was thereafter, and 
during term time, presented and filed in the district court. 
No objection was raised against it except a demurrer, 
which we have held is not well taken, and none to the time 
or manner of filing. No motion is presented to quash the 
information because prematurely filed, and before the de- 
fendant was required to appear and answer the complaint. 
No application was made for a continuance of the cause, 
nor objection made or effort put forth to have the trial 
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postponed until the next term, until after the jury had 
been impaneled and sworn, when, for the first time, it was 
objected that the defendant could not be put upon his 
trial until the next regular term to which it is contended 
he was ordered to appear and answer the charge preferred 
‘against him. We have no hesitancy in saying that under 
such circumstances, whatever may be the merits of the 
objection if seasonably interposed, the objection was 
waived by waiting until the time stated to present it, and 
no error was committed by the trial court in overruling 
the same. — 

It is also argued that the court erred in the admission 
of certain evidence of the prosecutrix regarding prior as- 
sociations and certain alleged statements and conversa- 
tions by the defendant to her some three or four months 
prior to the time of the alleged crime. The evidence ob- 
jected to tended to prove that the defendant was desirous 
of being alone with the prosecutrix, and at such times 
would speak to her of things indecent and vulgar to a 
degree not permissible here to repeat, and which were well 
calculated to familiarize the child with and obtain her 
acquiescence in the acts of the defendant of which he is 
accused, The evidence, as it seems to us, must have some 
probative value for the purpose of showing the.intentions 
of the defendant toward the prosecutrix, and the object - 
to be accomplished, and which was finally consummated 
by the act complained of. It, if believed, disclosed the 
method pursued by him, and his relations to the child, 
which finally led to the accomplishment of his purpose. 
It evidenced his intentions and ultimate object, though 
perhaps in a lesser degree, as would be the case if he had 
declared to another that he would do what it is charged 
he did in fact do. It is related to, and has a material 
bearing upon, the ultimate fact sought to be established 
by the prosecution, and assists, in some degree at least, 
in arriving at the truth of the principal fact in contro- 
-versy. Greenleaf, Evidence [16th ed.], secs. 140 and 14q., 
and authorities there cited. We perceive no error in the 
admission of the evidence complained of. 


VOL. 62] SEPTEMBER TERM, 1901. 625 


Reinoeh! v. State. 


In the oral argument of the case it was suggested that 
evidence inadmissible in character was admitted relating 
to other alleged acts of the defendant committed on the 
prosecutrix of the same kind of which he is charged in the 
case at bar. An examination of the record discloses that 
while some questions of the character indicated were 
asked, on objections thereto the answers were excluded, 
and that, except by an intimation by the prosecutrix in 
one of her answers, to which no motion was made to strike 
out, there is no evidence in the record as to any other act 
of the defendant of the kind for which he was convicted, 
and it therefore becomes unnecessary for us to consider 
the question further. 

It is argued that evidence of certain statements of the 
defendant in the nature of a confession, made after arrest, 
and while in custody of the sheriff, was erroneously ad- 
mitted, it not being shown that such statements were vol- 
untarily made by the accused. It appears that after his 
arrest the defendant asked to see the county judge who 
was the examining magistrate and against his advice per- 
sisted in speaking to him regarding the accusation made 
against him. Substantially the same statements were 
repeated to the attorney assisting in the prosecution and 
under the same circumstances. To the sheriff he made 
certain statements without inquiry from him or solicita- 
tion on his part. These confessions, we think, must be 
regarded as entirely free and voluntarily made, and were 
in nowise superinduced by hope or fear by any act or ex- 
pression of those concerned in the administration of the 
law, and the admissibility of the evidence comes altogether 
within the rule stated in RBurlingim v. State, 61 Nebr., 
276, and Coil v. State, 62 Nebr., 15. 

Several instructions are ered to, both given and re- 
fused, which have been examined, and the rulings thereon 
found proper. 

It is suggested that the evidence is insufficient to sup- 
port the verdict. To this we can not assent. The testi- 
mony it is true is more or less conflicting, but upon every 

44 
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material point there is positive and direct evidence which, 
if believed by the jury, was sufficient to establish every ma- 
terial averment of the information. That they did be- 
lieve such testimony is made manifest by their verdict, and 
it is not within our province to say that of the conflicting 
‘testimony the jury relied on that unworthy of belief and 
rejected that which should have been believed. The ver- 
dict of guilty is supported by sufficient competent evi- 
dence and should not be disturbed. 

The judgment of the district court should be, and ac- 
cordingly is, 

AFFIRMED, 

SULLIVAN, J., absent, not voting. 


STANISLAV J. CERNY Y. STATE OF NEBRASKA, 
FILED OcTOBER 1, 1901. No. 12,079. 


1. Failure to File Information. Where no information or indictment 
is filed against a defendant, charged with the commission of a 
crime, during the term at which he was held to answer, his de- 
tention is unlawful and he is entitled to be discharged. Leisen- 
berg v. State, 60 Nebr., 628. 


2. Filing at Subsequent Term: PLEa: Motion iv Arrest. But if ata 
subsequent term of the court an information is filed and defend- 
ant pleads not guilty, the court has power to try the issue 
raised; and, after verdict of conviction has been rendered, it is 
not error to deny a motion in arrest of judgment. Leisenberg v. 
State, supra. 


Tsrror from the district court for Douglas county. Tried 
below before BAKER, J. Affirmed. 


John W. Cooper, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state. 


HoLcoms, J. 


An information was filed in the district court for 
Douglas county against the defendant, plaintiff in error, 
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charging him with the crime of assault with intent to com- 
mit a rape upon the person of one Katie Vavra, a female 
child under the age of fifteen years. To this information 
the defendant entered a plea of not guilty. After a trial 
in which a verdict of guilty as charged was returned by 
the jury, the defendant filed a motion in arrest of judg- 
ment assigning as a reason therefor the following: “Be- 
cause the said court had no jurisdiction and acquired no 
jurisdiction to try the defendant upon the alleged informa- 
tion filed in the said action of the State of Nebraska v. 
Stanislav J. Cerny at the May, 1900, term thereof, for the 
reason that said alleged information upon which defend- 
ant was tried was not filed during the February, 1900, term 
of said court as required by law, at which term of said 
court defendant was required by the order of the magis- 
trate before whom the preliminary hearing was had, to 
appear and answer to the charge alleged in the complaint 
filed against him.” The motion, upon consideration by the 
district court, was overruled, as was also a motion for a 
new trial, to which exceptions were duly taken, and the 
defendant sentenced by the court to imprisonment in the 
penitentiary at hard labor for the term of thirteen years. 

The only question presented for review is the ruling of 
the trial court on the motion in arrest of judgment. It 
appears from the record, that the February, A. D. 1900, 
term of the district court for Douglas county was in ses- 
sion on the first day of May, on which day the term was 
by order of court adjourned sine die. It also appears that 
on the date mentioned the defendant had his preliminary 
examination, for the crime charged, before a justice of the 
peace of that county and, after hearing, was held to answer 
to the charge in the district court and ordered to enter into 
recognizance for his appearance thereat forthwith and in 
default of such recognizance that he be committed to the 
jail of the county until discharged by due course of law. 
The transcript of the proceedings had at the preliminary 
hearing was not filed in the district court until subse- 
quently to the time of the adjournment of the February 
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term and no information was filed by the county attorney 
until the following term, which convened on May 7th of 
that year. 

Because the information was not filed during the term 
at which the defendant was recognized to appear and 
answer the charge made against him, it is argued, as is in- 
dicated in the motion in arrest of judgment, that the dis- 
trict court was without jurisdiction to try the accused or 
to render judgment on the verdict returned by the jury. 
This same question was presented and received considera- 
tion at our hands in the case of Leisenberg v. State, 60 
Nebr., 628, and it was there held that the contention of the 
defendant was unsound. We, in reviewing that prosecu- 
tion by proceedings in error, held in substance that, while 
the detention of an accused person after the term at which 
he was recognized to appear and answer the charge when 
no information had been filed against him was illegal and 
that he was entitled to be discharged from custody, never- 
theless that fact would not deprive the district court of 
jurisdiction to try the accused when an information was’ 
filed at a subsequent term on a plea of not guilty, and that 
a motion in arrest.of judgment upon such ground was 
properly denied. Careful consideration of the instructive 
brief of counsel for the defendant in the case at bar serves 
only to confirm our judgment as to the correctness of the 
views we expressed in the case cited, to which we adhere 
and which must be held decisive of the question now pre- 
sented. While other matters might be considered as bear- 
ing upon the point in issue, yet, conceding as entirely cor- 
rect the premises of the counsel for defendant as to the 
state of the record in the case at bar, the conclusions 
proper to be drawn therefrom are so effectually disposed 
of by the authority referred to that further comment 
would seem to be an act of supererogation. 

The judgment, for the reasons given, must be 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 
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Concorpia Loan & TRUST COMPANY, APPELLANT, V. ESTHER 
M. PARROTTE, APPELLEE. 


FLED OcrosBERr 1, 1901. No. 10,039. 
Commissioner’s opinion, Department No, 1. 


1. Guarantor: PurcHasE aT TAx-SALE. One who guarantees the pay- 
ment of a note and mortgage can not obtain a lien upon the 
premises, as against the holder of the note and mortgage, by 
purchasing the real estate at tax-sale. 


2. Tax-Sale Certificates: Acknr TRUSTEE. Where a corporation pays 
for its tax-sale certificates and tax receipts, but takes the title 
in the name of its agent, the latter is a mere trustee of that 
property for the former. 


3. Indorser: GUARANTOR BY AGREEMENT: PURCHASE AT TAX-SALE. An 
indorser of a note, who also by an agreement became guarantor 
and collector of the principal sum and interest, and who had 
held out that it paid taxes to protect its guaranty and the 
interest of its patrons, can not, as against the secured, build 
up a superior lien upon the property given to secure the debt 
by buying in the property at tax-sale. 


APPEAL from the district court for’ Douglas county. 
Heard below before Krysor, J. Affirmed. 


H. W. Pennock and A. B: Coffroth, for appellant. 
William A. DeBord, contra, 


Day, C. 


In August, 1887, Johanna Schutt and husband executed 
a bond in the sum of $2,200 to the Lombard Investment 
Company, secured by a mortgage upon certain real estate 
situated in the city of Omaha. A few days thereafter the 
bond and mortgage were duly assigned to William Hollo- 
way, the bond having an indorsement thereon by which the 
mortgagee agreed as follows: “First—To guarantee the 
payment of the coupons, attached hereto, at the maturity 
thereof; second, to collect at its own expense and to pay 
over the principal hereof at maturity, provided the same is 
paid by the makers ; third,in the event of default being made 
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by the makers, to collect at its own expense and to pay over 
the principal hereof, within two years from the maturity of 
the same and to pay interest thereon at the rate of six per 
cent. per annum, payable semi-annually until the prin- 
cipal is paid.” Holloway assigned the bond and mortgage 
as collateral security to the Union National Bank of Phila- 
delphia. The mortgagor failing to pay the taxes and as- 
sessments levied against the real estate, it was, on Janu- 
ary 7, 1892, sold for delinquent taxes to the mortgagee, and 
afterwards other delinquent taxes and assessments were 
paid by the mortgagee, which for purposes of its own took 
the certificates of sale and tax receipts in the name of 
the Concordia Loan & Trust Company. 

It was conceded upon the argument that the Concordia 
Loan & Trust Company had no greater rights in the prem- 
ises and was subject to the same disabilities as the Lom- 
bard Investment Company. The mortgagor also failed to 
pay the interest upon the loan and the mortgagee paid the 
overdue interest coupons and had the coupons put in the 
name of the Investors Company, which latter company 
brought a foreclosure suit thereon. In that suit Holloway 
and the Union National Bank were made parties defend- 
ant, but the mortgagee and the Concordia Loan & Trust 
Company were not made parties. In that foreclosure suit 
the premises were sold to Holloway, who thereafter sold 
and conveyed them to Esther M. Parrotte, one of the ap- 
pellees. This suit was brought by the Concordia Loan & 
Trust Company in the district court of Douglas county to 
foreclose the tax lien upon the premises acquired in the 
manner above mentioned, and prayed to have the tax liens 
declared a first lien upon the premises. The court found 
appellant’s lien to be a second lien upon the premises, and 
that the interest and estate of appellee was a first claim 
thereon, and that she was the legal owner of the premises 
at the time of the commencement of the suit. From this 
judgment appellant brings the case to this court on’ ap- 
peal. 

The question to be determined is the priority of these 
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incumbrances. The evidence established that appellant 
was a Kansas corporation, organized and managed by 
the Lombard Investment Company for the purpose 
of holding and managing tax certificates and tax 
titles upon lands upon which the latter company held 
mortgages, and was the agency through which the 
Lombard Company carried on its tax business. In 
short, the appellant was a department of the business 
of the Lombard Investment Company. The Lombard In- 
vestment Company has long been insolvent and was 
at the time of the commencement of this suit. The 
appellant holds merely the legal title to the certificate 
and tax receipts in trust for the Lombard Investment 
Company, and its rights in this action are, therefore, the 
same as the Lombard Investinent Company. The evidence 
also disclosed that the Lombard Investment Company hal 
branch offices in many of the larger eastern cities, ancl 
that it issued and. circulated pamphlets in which it gave 
a statement of the manner of conducting its business, an¢l 
that these pampllets were distributed among persons 
known to be investors and to persons who had invested in 
the securities handled by that company. In one of the 
pamphlets the following langnage is used: “When the 
loans reach our eastern offices, they are registered and are 
ready for sale at par, and accrued interest, and when sold 
the care we take of them has only begun, for we look after 
- every detail connected with every loan until the same is 
paid off; we see that the taxes are paid each year, and if 
not paid by the borrower, we pay them ourselves in order 
to protect ourselves, as well as the investor, who is saved 
all trouble and annoyance. * * * Great care is exer- 
cised in protecting the loans from unpaid taxes.” The 
Lombard Investment Company indorsed the bond and 
guaranteed the payment of the interest and the collection - 
of the principal at its own expense, within two years after 
maturity. 

A mortgagor has never been permitted to imperil his 
mortgage by allowing his taxes to become delinquent, buy- 
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ing them in and foreclosing for the purpose of extinguish- 
ing the mortgage. Cooley, in his valuable work on Taxa- 
tion, page 500, says: “Some persons, from their relation 
to the land or to the tax, are precluded from becoming 
purchasers on grounds which are apparent when their re- 
lation to the tax and to the property isshown. * * * So 
the mortgagor, remaining in possession of the land, owes 
to the mortgagee a duty to keep down the taxes; and the 
law would justly be chargeable with connivance at fraud 
and dishonesty, if a mortgagor might be suffered to permit 
the taxes to become delinquent, and then discharge them 
by a purchase which would at the same time extinguish 
his mortgage. There is a general principle applicable to 
such cases which may be stated thus: That a purchase 
made by one whose duty it was to pay the taxes shall oper- 
ate as payment only; he shall acquire no rights as against 
a third party, by a neglect of the duty which he owed to 
such party. This principle is universal, and is so entirely 
reasonable and just as scarcely to need the support of au- 
thority. Show the existence of the duty, and the disquali- 
fication is made out in every instance.” The duty to pay 
the debt is an obligation upon the guarantor equally with 
the maker, in the event the latter does not pay. It seems, 
therefore, that the guarantor ought, equitably, to be under 
the same disability with the maker in the matter of injur- 
ing the means of payment. It would be as great a conniv- 
ance at fraud and dishonesty in law to suffer the guar- 
antor to pay the taxes on the property covered by the 
mortgage and given him a priority over the security, as it 
would be to allow the maker to do those things. It is 
fully as equitable to prevent this wrong to the secured 
when done by the guarantor as when done by the maker, 
and that can be accomplished by placing both under the 
same disability. | 

We think a fair inference to be drawn from the testi- 
mony is that the Lombard Investment Company was to 
look after the payment of the taxes, to protect its patrons 
and its guaranty, and having done so, equity will not per- 
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mit that it build up a hostile and paramount lien upon 
the security which is given for the debt. The same 
question presented here was before the court of appeals 
of Kansas, in Howurd Investment Co. v. Benton Land Co., 
46 Pac. Rep. [Kan.], 989, wherein it was said: “One 
who guarantees the payment of a note and mortgage 
can not obtain a lien upon the mortgaged premises, 
as against the holder of the note and mortgage, 
by purchasing the real estate at tax sale.” The Lom- 
bard Company had agreed to look after the collection 
of the principal and to pay it over to the owner of 
the bond within two years after maturity, and represented 
to its patrons that it looked after the payment of taxes to 
protect its guarantee. It was not carrying out that agree- 
ment in good faith when it not only permitted the taxes to 
become delinquent but brought them in and endeavored 
to set them up as superior to the claim it had guaranteed 
and undertaken to collect. It will not now be permitted 
to contend in a court of equity that it owed no duty in 
reference to the payment of delinquent taxes, but was at 
perfect liberty to buy in such taxes and put them ahead 
of the claim it was collecting. The rule of good faith be- 
tween persons standing in a fiduciary relation forbids such 
conduct. We therefore conclude that where a corporation 
pays for its tax-sale certificates and tax receipts, but takes 
the title in the name of its agent, the latter is a mere trus- 
tee of that property for the former. The guarantor of a 
note secured by a mortgage can do no act to the detriment 
of the security which the mortgagor could not do. As the 
Lombard Investment Company would not be permitted to 
place this lien for taxes in advance of the estate of appellee 
in the property involved, it follows that appellant will 
not be permitted to do so. 

It is therefore recommended that the judgment be af- 
firmed. 


Hastings and Kirkpatrick, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


WILLIAM C. PATTERSON, APPELLANT, V. W. H. LANNING, 
APPELLER, IMPLEADED WITH JOHN COOKE, APPELLANT. 


FiLEp OcToBER 1,1901. No. 10,059. 
Commissioner’s opinion, Department No. 1. 


1. On Conveyance to Trustee Grantor May Prescribe Terms of Sale 
and Application. An owner of property who conveys it to a 
trustee to be used in payment of another’s debts, has the 
right to prescribe the terms and conditions of its sale and 
application. 


2. Terms of Trust Agreement Construed. A trust agreement pro- 
viding for a sale within such reasonable time ‘as may best 
couserve the interest of all parties to the best of his [the trus- 
tee’s|] judgment, it being my desire that the same shall be paid 
as soon as may be without unnecessary sacrifice of said stock,” 
the residue of the trust property after satisfying the trust to 
be accounted for to the trustor, grants such discretion to the 
trustee that mere lapse of time, without a showing of abuse of 
discretion on his own part, does not show a violation of the 
trust. . 


Appeal from the district court for Adams county. 
Heard below before BEALL, J. Affirmed. 


Charles B. Keller and W. P. McCreary, for appellants. 
Tibbets Bros., Morcy & Ferris, contra. 


Day, C. 


In 1892 Charles Cameron, since deceased, being indebted 
to M. E. Smith & Co., executed and delivered to said M. 
E. Smith & Co. two certain promissory notes, in which 
John Cooke, one of the defendants herein, joined as surety. 
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After the decease of said Charles Cameron, the said Cooke, 
on December 31, 1894, executed and delivered to Smith & 
Co. his promissory note for $1,274.74, the same being an 
extension of the indebtedness evidenced by the two notes 
upon which Cooke was surety. This latter note was sub- 
sequently transferred by the payee to William C. Patter- 
son, and by him reduced to the judgment which forms the 
basis of this action. On March 19, 1893, Louise Cameron, 
‘the wife of said Charles Cameron, deceased, executed and 
delivered a certain trust instruinent to W. H. Lanning, 
whereby she sold, assigned, and set over to said Lanning 
one hundred shares of the capital stock of the Exchange 
National Bank of Hastings, Nebraska. The conveyance 
was made in trust and contained recitals as follows: 
“Whereas, the following named persons are sureties for 
debts of my deceased husband as follows: * * * John 
Cooke, J. M. Sewall, J. B. Keedle and T. Farrell on a stay 
bond in favor of Carrie McCleery, and John Cooke, on 
note of M. E. Smith & Co., and, Whereas, it is my desire 
to indemnify said persons to the extent of this conveyance 
‘against final loss by the payment of such judgments and 
said note: Now, therefore, this conveyance is made to said 
W. H. Lanning for the purpose of enabling him to sell and 
dispose of, or pledge said stock, or as much thereof as may 
be necessary, and with the proceeds to pay off said judg- 
ment and said note, such disposition of said stock to be 
within such reasonable time hereafter, and for such price 
as may best conserve the interest of all parties to the best 
of his judgment, it being my desire that the same shall 
be.paid as soon as may be without unnecessary sacrifice 
of said stock.”? The instrument further provided that it 
was made for the protection of those sureties named who 
should “accept and abide its provisions, without in any 
manner causing trouble to me or my said trustees by im- 
portunities or otherwise”; and also, in event of sale, the 
balance of the proceeds to be returned and accounted for 
to the trustor by the trustee. Patterson obtained a jude- 
ment upon the note in Douglas county against John Cooke 
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and M. E. Smith & Co. as surety; filed a transcript thereof 
in Adams county, upon which execution was issued against 
Cooke, which was returned nulla bona. This suit was 
brought by Patterson in the district court of Adams 
county against W. H. Lanning and John Cooke. The 
plaintiff alleged in his petition the facts hereinbefore re- 
ferred to, and prayed for a construction of the trust in- 
strument; that the defendant Lanning be removed as trus- 
tee from the trust; that a suitable and competent person 
be appointed in his stead to execute the trust; or that an 
order be made requiring the said Lanning to proceed 
within a reasonable time to sell and dispose of the stock 
held under the trust and for such other and further relief 
as may be just and equitable. From the judgment of the 
court dismissing the cause for want of equity, the plaintiff 
has appealed. 

It will be borne in mind that the property pledged be- 
longed to Mrs. Cameron; she was under no legal obligation 
to use it in payment of her husband’s debts, and in pledg- 
ing it had the right to make such conditions with respect 
to the time of sale and its application as she deemed best. 
It will be observed that the trust provides for a sale of the 
pledged property within such reasonable time and for such 
price as may best conserve the interest of all parties to the 
best of his, the trustee’s, judgment, and without unneces- 
sary sacrifice of the stock. Undoubtedly, if the agreement 
had provided generally that the trust property be sold 
within a reasonable time without any further discretion 
vested in the trustee by the terms of the trust, then mere 
lapse of time since the making of the agreement would 
probably entitle the cesiut que trust to apply to the court 
for an order to proceed with the sale. But this agreement 
provides for more, and couples with the reasonable time a 
provision for such delay as the trustee shall deem to best 
conserve the interest of all parties. This includes the in- 
terest of the trustor as well as the creditors for whose 
benefit it was created. There was no proof watever that 
the delay has not been in good faith, or that it was not 
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reasonably required to carry out the trust for the best in- 
. terest of all. The sole reliance of the plaintiff being that 
the mere lapse of time since the creation of the trust, 
would be a sufficient ‘breach to entitle him to apply to the 
court for an order of sale. We hold that mere lapse of 
time, under the provision of the trust, is not sufficient tc 
show a breach. There was some proof offered which 
tended to show that some of the judgments had been paid, 
but the proof showed that Mrs. Cameron had borrowed ° 
the money and given her note and allowed the pledge te 
stand as security for such loan. This she had a right to 
do, as she had a reversionary interest in the stock. 

We have examined the pleadings and the proof, and we 
think the judgment of the district court correct. 

It is therefore recommended that the judgment be af- 
firmed. 


HAstines and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


ALICE KAY EY AL. Vv. WILLIAM S. MCAULFEY. 
FILED OCTOBER 1, 1901. No. 9,957. 
Commissioner’s opinion, Department No. 2, 


Action for Damages for Breach of Contract: PAYMENT: CANCELLATION 
oF Securities. An action to recover damages for a breach of con- 
tract to purchase securities can not be maintained by one who, 
after making such contract to sell, has received payment thereof 
from the maker of such securities and has canceled the secur- 
ities. 


ERROR from the district court for Adams county. 
Tried below before BEALL, J. Affirmed. 
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L. J. Capps, for plaintiffs in error. 
Batty & Dungan, contra. $ 


SEDGWICK, C. 


Plaintiffs in error began this action in the district court 
for Adams county to recover the purchase price of a real 
estate mortgage which they alleged they sold to defendant. 
Upon the trial below the court instructed the jury to re- 
turn a verdict for defendant. Upon the verdict so re- 
turned judgment was entered, and plaintiffs bring the 
case to this court upon petition in error. 

Plaintiffs sold a house and lot in Holstein, Nebraska, 
to’ one Carson, and took his note and mortgage on the 
premises for part of the purchase price. There was after- 
wards correspondence between the plaintiffs and the de- 
fendant in regard to the purchase of the securities by the 
defendant. The plaintiffs claim that this correspondence 
ripened into a contract between them, whereby the de- 
fendant agreed to purchase and the plaintiffs agreed to 
sell the note and mortgage in question. And that after- 
wards, being duly requested, the defendant refused to 
complete the transaction and pay the agreed price for the 
securities. It appears from the uncontradicted evidence 
in the record that soon after the refusal of defendant to 
complete the transaction, and before the commencement 
of this action, the plaintiffs, through their agent at Hol- 
stein, delivered the note secured by the mortgage to Car- 
son, and accepted Carson’s deed of the property described 
in the mortgage in full payment of the note. The note was 
thereupon canceled. The plaintiffs admit that they rati- 
fied this action of their agent, and that they still hold the 
deed. It seems to us that the proposition is too plain to 
admit of discussion, that under the circumstances the 
plaintiffs could not maintain an action at law for damages 
against the defendant on account of his refusal to receive 
and pay for the securities, the plaintiffs having canceled 
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the securities and put it absolutely beyond their power to 
complete the transaction. Various collateral matters are 
shown in the evidence, but if the plaintiffs have any 
ground for complaint of the part that defendant took in 
these collateral matters, they clearly have no remedy 
therefor in this action. 

lt is therefore recommended that the judgment of the 
district court be affirmed. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


As AFFIRMED. 
SULLIVAN, J., absent, not voting. 


Isaac W. TERGARDEN, ADMINISTRATOR, APPELLEE, Vv. G. I. 
S. Burron, ADMINISTRATOR, ET AL., APPELLANTS. 


FILED OcTOBER 1, 1901. No. 10,305. 
Commissioner’s opinion, Department No. 2. 


1. Limitation of Action in Foreclosure of Mortgage. In determining 
the period of limitation on an action to foreclose a real estate 
mortgage given for the security of a promissory note, section 6 
of the Code of Civil Procedure should be construed in connec- 
tion with section 22 of such code. 


2. Limitation Begins at Date of Last Interest Payment. Where, after 
the maturity of a note secured by a real estate mortgage, inter- 
est payments are made annually on such note, a right of action 
accrues on the mortgage at any time within ten years after 
the date of the last payment on said note. 


Appeal, from the district court for Cass county. 
Heard below before RAMSEY, J. Affirmed. 


Beeson & Root, for appellants. 


Alwa L. Timblin, contra. 


640 NEBRASKA REPORTS. [ Vou. 62 


Teegarden vy. Burton. 


OLDHAM, C. 


This is an action to foreclose a real estate mortgage 
executed by defendant’s intestate and her husband on four 
lots situated in the city of Plattsmouth, Nebraska. The 
mortgage was made and executed, for the security of a note 
due November 15, 1879. Two of the lots included in the 
mortgage were the homestead of defendant’s intestate and 
her husband. Interest payments were made on the note 
each year until 1894 and this cause of action was begun 
in 1897. The heirs at law of defendant’s intestate filed an 
answer setting up the plea of the statute of limitations. 
There was judgment below for the plaintiff and defendants 
appeal. 

Defendants’ contention is that the property mortgage: 
included the homestead of his intestate; that no payment 
made by her husband on the note, for the security of which 
the mortgage was given, would extend the lien of the mort- 
gage beyond the ten years period of limitation which fol- 
lowed the maturity of the note. There is evidence in the 
record, however, tending to show that at least one pay- 
ment on the note had been made by defendant’s intestate 
herself less than ten years before the institution of this 
suit. If it be material to show that payments were made 
by the knowledge and consent of defendant’s intestate to 
save the bar of the statute, this evidence would be suffi- 
cient to sustain the finding of the trial court on that ques- 
tion. The case, however, must finally turn on a construc- 
tion of section 6 of the Code of Civil Procedure, as applied 
to mortgages—which is as follows: “Sec. 6. An action for 
the recovery of the title or possession of lands, tenements 
‘ or hereditaments, can only be brought within ten years af- 
ter the cause of such action shall have accrued. This sec- 
tion shall be construed to apply also to mortgages. Pro- 
vided, however, that there shall be no limitation to the time 
within which any county, city, town, village or other 
municipal corporation may begin an action for the re- 
covery of the title or possession of any public road, street, 
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alley, or other public grounds or city or town lots.” If the 
right to prosecute an action on a mortgage is controlled 
by this section alone then the contention of defendant 
would be well taken, but in this state a mortgage on real 
estate is regarded siinply as a security for a debt and when 
the debt is paid the mortgage is satisfied. True, an action 
for the foreclosure of a mortgage may be maintained in 
this state after an action on the debt it secures is barred; 
and the reason for this apparent anomaly is that the con- 
dition of the mortgage is for the payment of the debt and 
not for its bar by the statute of limitations. Werr v. 
Lydecker, 51 Ohio St., 240, 37 N. E. Rep., 267; Allen v. 
Hverly, 24 Ohio St., 97. Under our statute the legal title 
to the mortgaged premises remains in the mortgagor and 
no right of action accrues on the mortgage until its con- 
- ditions are broken. And where, as in the case at bar, it is 
given for the security of the payment of a promissory note 
the ten years bar of the statute does not begin to run until 
a right of action has accrued on the note. It then follows 
that, in determining the question of the limitation on the 
right of an action on a mortgage given to secure the pay- 
ment of a promissory note, section 6 of the Code, supra, 
must be construed in connection with section 22, which is 
as follows: “Sec. 22. In any cause founded on contract, 
when any part of the principal or interest shall have been 
paid, or an acknowledgment of an existing lability, debt, 
or claim, or any promise to pay the saime, shall have been 
made in writing, an action may be brought in such case 
within the period prescribed for the same, after such pay- 
ment, acknowledgment, or promise.” Under this section 
of the statute a right of action accrues on a promissory 
note at any time within the statutory period after the last 
payment on, or the written acknowledgment of, the obli- 
gation. Payments after the maturity of the note, made 
before the bar, toll the statute, and a new right of action 
accrues after each payment; and hence an action to fore- 
close a mortgage is not barred when payments on the note, 
secured thereby, have been made within ten years of the 
45 
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beginning of the action. Schifferstein v. Allison, 123 Il1., 
662, 15 N. E. Rep., 275; Mahon v. Cooley, 36 Ia., 479; 
Smith v. Scherck, 60 Miss., 491; Hambrick v. Jones, 64 
Miss., 240, 8 So. Rep., 176; Merriam v. Goodlett, 36 Nebr., 
384; Carson v. Cochran, 538 N. W. Rep. [Minn.], 1130. 
There is nothing in the conclusions here reached in con- 
flict with the doctrine announced by this court in the case 
of Stevenson v. Craig, 12 Nebr., 464. In that case no pay- 
ment was made on the note until after the bar of the stat- 
ute had run against the mortgage, and then the acknowl- 
edgment of the indebtedness was made by the husband, 
without the knowledge or consent of the wife, and the 
court held, and properly too, we think, that such acknow]l- 
edgment by the husband would only have the effect of 
reviving his liability on the note and not the effect of re- 
viving the lien of the mortgage. But in the case at bar 
the statute had never run against the note when any of 
the payments were made. Hence this cause does not fal] 
within the rule announced in Stevenson v. Craig, supra. 
It is therefore recommended that the judgment of the | 
district court be affirmed. 


SEDGWICK and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


‘ AFFIRMED. 
SULLIVAN, J., absent, not voting. 


Leonarp A. Davis Vv. ALLEN R. KELLY ET AL. 
Fitep OcTOBER 1, 1901. No. 10,247. 
. Commissioner’s opinion, Department No. 2. 


1. Homestead: ConsrrucTIVE OccuPANCY: TEMPORARY ABSENCE. Where 
property not occupied by the claimant and his family is claimed 
as a homestead, such claimant must show either a constructive 
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occupancy, as in case of temporary absence without abandon- 
ment, or a bona-fide present intention and preparation to occupy 
followed by actual occupancy within a reasonable time. 


2. : OccuPANCY: PRESENT INTENTION: EVIDENCE. Bare intention 
to occupy such property as a homestead at some future time is 
not of itself sufficient to impress it with the character of a 
homestead, while it remains unoccupied; there must be a present 
intention so to occupy the property as soon as circumstances 
reasonably permit, evidenced by acts of preparation indicating 
such intention. 


3. Two Homesteads: -INTENTION To Occury IN FuruRo. No one can 
have two homesteads at the same time. Hence where the claim- 
ant and his family are actually occupying property belonging to 
him as a home, intending to remain for the present, an intention 
to remove to some other tract owned by him and occupy the 
latter as a home at some indefinite future period will not 
enable him to claim it as a homestead. 


4. Certificate of Acknowledgment. A certificate of acknowledgment 
in proper form may be impeached only by clear and convincing 
evidence of its falsity. 


“ Error from the district court for Douglas county. 
Tried below before Scorr, J. Reversed. 


Montgomery & Hall, for plaintiff in error. 
W. C. Lambert, contra. 


Pounn, C. 


In June, 1892, the defendant, Allen R. Kelly, borrowed 
$1,500 of the plaintiff, and as security for such loan exe- 
cuted a mortgage upon the property in controversy. At 
that time the property was wholly vacant and unoccupied. 
The money was used in erecting a house upon it, but prov- 
ing insufficient for that purpose, Kelly obtained of the 
plaintiff the further sum of $500, and, in October, 1892, 
executed a new mortgage for $2,000, the old one being re- 
leased. Mrs. Kelly’s name appeared to be signed to this 
mortgage, and there is a certificate of a notary that she 
duly acknowledged it before him as her voluntary act’and 
deed. The house was completed in the fall of 1892 and 
was rented to tenants for the next four years. It was not 
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occupied by Kelly and his wife until October, 1896. When 
the mortgage was executed they lived in a house upon an 
adjoining lot which, we think the evidence fairly shows, 
belonged to Kelly. This lot was sold about that time; 
but instead of moving into the property in controversy, 
they occupied another house in a different block which he 
owned also. This suit’ was brought to foreclose the mort- 
gage last executed. The defendants Kelly answered sepa- 
rately, alleging that the property was their homestead at 
the time the mortgage was executed, and that Mrs. Kelly 
neither signed nor acknowledged the instrument. On the 
trial it appeared and was admitted that she signed it, and 
we think it was made reasonably to appear that she did 
so knowingly and understandingly. But she testified that 
she did not acknowledge the instrument, and the lower 
court, holding the certificate of acknowledgment sufii- 
ciently impeached, and that the property had been shown 
to have been a homestead at the date of the mortgage, 
’ rendered a decree for the defendants and dismissed the 
suit. 

We think the trial judge was clearly wrong upon both 
points. It is true that actual occupancy is not absolutely 
required in every case where a homestead is claimed. 
Nevertheless, occupancy is the test established by the stat- 
ute, and it is only through liberal construction to meet the 
beneficent ends of the statute that certain substitutes 
therefor have been permitted. The most usual is what has 
been called constructive occupancy, as, for example, where 
property occupied as a homestead has been temporarily 
vacated without abandonment and with a bona-fide and 
subsisting intention to return. Another has been permit- 
ted in case of vacant and unimproved property in present 
process of preparation for a home and in other cases where 
property purchased for use as a homestead is for some 
temporary reason not available as such, but is preparing 
as fast as may reasonably be expected. In such cases, 
where there is a bona-fide present intention and prepara- 
tion to occupy the property as a homestead, followed by 
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actual occupancy within a reasonable time, it is entirely 
within the bounds of legitimate construction to hold the 
property a homestead. Hanlon v. Pollard, 17 Nebr., 368; 
Swaney v. Hutchins, 13 Nebr., 266. But it does not fol- 
low that a bare intention to occupy such property at some 
future time will of itself suffice to impress the property 
with the character of a homestead while it remains un- 
occupied. Much less, where an unreasonably long period 
intervenes, during which tenants are placed in possession 
and the claimant and his family actually live upon other 
land belonging to him, should such a vague and general 
intention suffice to make the belated occupancy relate back 
to the acquisition of the land. There must be a present 
intention to occupy it as a homestead as soon as circum- 
stances reasonably permit, evidenced by acts of prepara- 
tion indicating such intention. Grosholz v. Newman, 21 
Wall. [U. 8.], 481; Hvans v. Calman, 92 Mich., 427, 52 N. 
W. Rep., 787; Ingels v. Ingels, 50 Kan., 755, 32 Pac. Rep., 
387, and cases cited; Hdgerton v. Connelly, 3 Kan. App., 
618, 44 Pac. Rep., 22; O’Brien v. Woeltz, 58 S. W. Rep. 
[Tex.], 943; Wilkerson v. Jones, 40 8. W. Rep. [Tex. Civ. 
App.], 1046. The cases cited in behalf of defendants are 
in full accord with these principles. In Hanlon v. Pollard, 
17 Nebr., 868, the property was purchased for a homestead, 
but occupancy was prevented by the unexpired term of a 
tenant. Possession was promptly taken on its expiration, 
‘and the levy there in question was made but a few days 
prior thereto. In Deville v. Widoe, 64 Mich., 593, 31 N. W. 
Rep., 533, the claimant was actually building his house 
upon the land at the time of the levy, and as soon as it was 
completed, which was within a few months, moved into it. 
The court held it was a homestead at the date of the levy. 
In the case at bar, if the defendants Kelly had proceeded to 
occupy the house when completed, there would be ground 
for their claim. But their failure so to do for four years 
is not to be disposed of by the general statement that they 
were unable to furnish the house, uncorroborated by a sin- 
gle act of preparation, especially in view of their occu- 
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pancy of other houses belonging to the husband which 
they evidently could furnish. They acquired the land six 
or seven years before they occupied it. Their acts in the 
meantime are not consistent with the alleged intention. 
State Bank v. Peak, 3 Kan. App., 698, 44 Pac. Rep., 900. 
Moreover, no one can have two homesteads at the same 
time. Where the claimant and his family are occupying 
property belonging to him as a home, intending to remain 
for the present, an intention to remove to some other tract 
owned by him and occupy the latter as a home at some 
indefinite future period will not enable him to claim it 
as a homestead. Swenson v. Kiehl, 21 Kan., 5383; Archi- 
bald v. Jacobs, 69 Tex., 248, 6 S. W. Rep., 177; O’Brien v. 
Woeltz, supra; Allen v. Whitaker, 27 S. W. Rep. [Tex. 
Civ. App.], 507. “If he occupies one dwelling as a resi- 
dence, and intends to continue such occupation for the 
present, a purchase of another residence does not invest 
that with the character of a homestead simply because of 
an intent, at some future and more convenient time, to 
make it his home.” Swenson v. Kiehl, supra. In the case 
at bar, the defendants disposed of one homestead and ac- 
quired other property which they occupied as a home long 
after the house on the property in question was completed. 
Under such circumstances, to allow their general intention 
to use that property as their home at some time in the 
future to relate back four years to the time when the mort- 
gage was executed and the house built, would stretch the 
language of the statute beyond all reason. Gibson v. Mun- 
dell, 29 Ohio St., 5238, 528. 

We think also that the evidence is not sufficient to im- 
peach the certificate of acknowledgment. Where there is 
such a certificate in proper form, it may be impeached 
only by clear and convincing evidence of its falsity. Thams 
v. Sharp, 49 Nebr., 237, 241, and cases cited. The notary 
testified positively that Mrs. Kelly acknowledged the in- 
strument. Her testimony to the contrary is characterized 
by not a little evasion and equivocation, and is shaken by 
her attempts to deny, first that she signed the mortgage, - 
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and afterwards that she signed it knowingly. She ad- 
mitted signature, and her own testimony affords good 
ground for belief that she knew what she was signing. 

It is recommended that the decree be reversed and the 
cause remanded with directions to render a decree of fore- 
closure as prayed. , 


SEDGWICK and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the opinion 
‘the decree is reversed and cause remanded with directions 
to render decree as prayed. 


REVERSED AND REMANDED. 


SULLIVAN, J., absent, not voting. 


CHARLES BATTELLE, APPELLANT, V. JAMES H. McINTosH 
ET AL., APPELLEES. 


FILED OcToBER 1, 1901. No. 10,326. 
Commissioner’s opinion, Department No. 2. 


1. A Purchase at Judicial Sale is Subject to Liens Deducted from 
Appraisement. A purchase of property at a judicial sale at 
which certain liens have been duly certified and deducted in the 
appraisement is a purchase subject to such liens, and the pur- 
chaser will be estopped from questioning their validity in sub- 
sequent proceedings, although he may have paid more than two- 
thirds of the gross appraisement. 


2, Answer: DENIAL: ADMISSION: TAX-SALE CERTIFICATE. An answer 
admitting that a certain certificate of tax-sale set forth in full 
in the petition was sold, assigned and transferred to the plain- 
tiff and that plaintiff “is now the holder of said certificate,” 
followed by a genera} denial of the other allegations of the 
petition, amounts to an admission of the issuance and existence 
of the certificate so set forth. 


3. The Office of Appeal is the Review of Judgment on Pleadings and 
Evidence Admitted. The office of an appeal is only to review 
the judgment or final order of the district court upon the plead- 

‘ings and the evidence admitted at the hearing. Review of 
rulings rejecting evidence must be sought by petition in error. 
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ArprEAL from the district court for Douglas county. 
Heard below before Scorr, J. eversed. 


Charles Battelle, for himself. 
Ralph W. Breckenridge, also for appellant. 


James H. McIntosh, contra. 


° 


PounNb, C. 


Yhis is an appeal from a decree dismissing a petition 
for the foreclosure of certain tax liens. The record is in 
a most unfortunate condition, since the trial judge, con- 
ceiving that the tax-sale was void and that the taxes in 
question were illegal, rejected the greater part of the evi- 
dence offered by the plaintiff, and failed to rule upon or 
held his rulings “in abeyance” with respect to much of the 
remainder. Under such circumstances, it has been neces- 
sary to search a voluminous record with some little - 
patience in order to ascertain what questions are fairly 
before this court. 

The first point made by appellant, to the effect that 
defendants are estopped to question the existence or va- 
lidity of the tax liens is, in our opinion, well taken. It is 
pleaded and appears in evidence that the defendant James 
H. McIntosh purchased the property at a judicial sale at 
which the taxes in question had been duly certified and 
' deducted in the appraisement as liens upon the property. 
The only reason advanced why this fact should not oper- 
ate as an estoppel is that the purchaser bid more than two- 
thirds of the gross appraised value of the property. We do 
not think that this fact alone would prevent an estoppel 
from arising, nor has counsel suggested to us why it should 
do so. The price paid was considerably less than the gross 
appraised value and was based, as far as the evidence dis- 
closed, upon the appraisement. We think that a purchase 
under such circumstances must be presumed to be subject 
to the liens deducted in the appraisement. Presumably 
there were bidders present at the sale, and the property 
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would have brought its full and fair value had it not been 
for the supposed liens. That the purchaser might have 
bought for less under the appraisement, had there been no 
one else to bid, does not alter the situation. The case ap- 
pears to come squarely within the well settled rule that 
one who purchases subject to a lien can not question its 
existence or validity in subsequent proceedings. Arlington 
Mill & Elevator Co. v. Yates, 57 Nebr., 286; Farmers Loan 
& Trust Co. v. Schwenk, 54 Nebr., 657. 

Conceding, however, that defendants were estopped to 
deny the existence and validity of the tax liens, the ques- 
tion still remains whether appellant has shown himself 
entitled to assert them. He claimed under a certificate 
of tax-sale and by virtue of payment of subsequent taxes 
and municipal assessments for its protection. The defend- 
ants assert that the evidence admitted by the trial court 
fails to show a sale to plaintiff’s assignor, but on the con- 
trary, shows a sale to one Garske, and that all evidence 
as to the payment of subsequent taxes and assessments 
was excluded. With respect to the first contention, ap- 
pellant is placed in an awkward situation by the action 
of the court in rejecting the treasurer’s certificate of tax- 
sale. But we think such certificate is before us and may 
be considered by reason of adimissions in the answer. The 
second paragraph of the petition sets out the certificate 
in hee verba. The third paragraph alleges that after its 
issuance “said tax-certificate’ was sold, assigned and 
transferred to the plaintiff and that plaintiff “is now the 
holder of said certificate.’ The answer admits “each and 
all the allegations of the third paragraph of the plaintiff's 
petition,” following such admission by a general denial of 
the remainder. The “said certificate,” which is thus ad- 
mitted to have been sold and transferred and to be held 
by the plaintiff, is the one set out in full in the second 
paragraph, to which reference is clearly made in the para- 
graph admitted by the answer. Hence the admission in 
question amounts to an admission of the issuance and ex- 
istence of the certificate set forth in the petition. State v. 
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Hill, 47 Nebr., 456, 497, and cases cited. The statute 
makes this certificate, which the defendants admitted in 
their pleading, presumptive evidence of the regularity of 
all prior proceedings (Compiled Statutes, ch. 77, art. 1, 
sec. 116), so that, in view also of the general presumption 
in favor of official acts, the burden of showing a sale to 
Garske, or some one.other than the person to whom the 
treasurer issued the certificate, would be upon the de- 
fendants. We do not think they have done so. The treas- 
urer’s clerk made a memorandum of a sale to Garske at 
the time, and made a return that he had sold to the latter. 
But he testifies that he knew Garske was bidding for and 
on behalf of Baer, plaintiff’s assignor, and made the mem- 
orandum and return as he did because he did not know 
what Baer’s wishes were as to the person to whom the 
certificate should run. He issued the certificate to Baer, 
and it does not appear that Garske ever claimed it or that 
a certificate was ever issued to him, while the officials in 
- the treasurer’s office make it clear how it happened that 
the memorandum and return contain Garske’s name in- 
stead of Baer’s. As the defendants are estopped to ques- 
tion the lien of the county for taxes, and plaintiff’s as- 
signor became entitled to assert such lien by reason of 
payment of the taxes named in the certificate (Adams v. 
Osgood, 60 Nebr., 779), it follows that a decree of fore- 
closure should be rendered therefor. 

With respect to the subsequent taxes and municipal as- 
sessments alleged to have been paid under the certificate, 
the case is very different. As to these also, defendants are 
estopped to question the validity of the liens of the county 
and city. But the plaintiff could not assert such liens 
except upon showing that he had paid such taxes and as- 
sessments and become subrogated to the rights of the pub- 
lic. The answer denied that these payments had been 
made, and the trial court rejected all evidence by which 
they were sought to be established. It is very clear from 
inspection of the record that the theories upon which these 
rulings were made were erroneous in view of Adams ve. 
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Osgood, 60 Nebr., 779, and Chicago, B. & Q. R. Co. v. 
Nemaha County, 50 Nebr., 393. But we can not review 
them in the present proceeding. The office of an appeal 
is only to review the judgment or final order of the district 
court upon the pleadings and the evidence admitted at the 
hearing. Review of rulings rejecting evidence must be 
sought by petition in error. Zimmerman v. Zimmerman, 
59 Nebr., 80. 

It is recommended that the decree be reversed and the 
cause remanded with directions to render a decree of fore- 
closure for the amount of the certificate set forth in the 
petition and interest thereon at the rates fixed by law. 


SEDGWICK and OLDHAM, CC., concur 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed, and 
cause remanded with directions to render a decree of fore- 
closure for the amount of the certificate set forth in the 
petition and interest thereon at the rates fixed by law. 


REVERSED AND REMANDED. 


SuLuivan, J., absent, not voting. 


ARMINIUS CULLEY v. SARAH G. TAYLOR. 
FILED OcToBER 1, 1901. No. 10,251. 
Commissioner’s opinion, Department No. 3. 


1. Evidence: Fivprves. Evidence examined, and found to support 
findings of fact by trial court. 


2, Cropper’s Right and Extent of Possession. One who contracts to 
cultivate lands of another to a specific crop, upon shares, is 
entitled only to such possession of the land as is necessary and 
convenient for the use intended. In such case the owner of the 
premises will not be held to have worked an eviction, or an 
abandonment or rescission of the contract, by entering upon 
them after the season is too far advanced for the planting of 
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the specified crop and clearing them of weeds and planting 
another crop thereon. 


3. Measure of Damages Upon Breach of Cropper’s Contract. When 
one commits a total breach of his contract to cultivate lands of 
another in a workmanlike manner to a specific crop, the measure 
of damages is the injury to the lands, if any, from allowing 
them to lie idle and become foul with weeds, and the probable 
value of the landowner’s share of the crop, had the contract 
been fulfilled. 


Error from the district court for Sherman county. 
Tried below before SULLIVAN, J. Affirmed. 


Richard J. Nightingale, for plaintiff in error: 


The amended petition alleges that on October 28, 1894, 
the defendant in error made an oral lease with plaintiff 
in error for thirty-five acres of land’ for the term of one 
year, commencing on March 1, 1895, and ending on March 
1, 1896; that the covenants of the lease were: (1) to pay 
as rent one-third of the crop to be delivered at the prem- 
ises of Alonzo Zink, plaintiff in error’s agent, and to give 
defendant in error the use of the corn-stalks; (2) to farm 
the thirty-five acres in a good and workmanlike manner; 
(8) to plant all of the Jand to corn; that plaintiff 
in error took possession of the land on March 1, 1895; 
that plaintiff in error has broken said covenants, 
and that defendant in error is damaged thereby in 
the sum of $87.50, to which petition defendant demurred. 
This demurrer was overruled. Thereupon plaintiff in 
error answered (1) by general denial; (2) alleging an 
agreement on express condition that the lease should be 
reduced to writing and signed by the owner of the land, 
and not by her agent, and that no written lease was ever 
given ; that the terms not being complied with, the offer of 
plaintiff in error was withdrawn; (8) plaintiff in error 
pleaded the statute of frauds; (4) rescission, to-wit, that 
on or about August, 1895, defendant in error leased the 
premises to William Hancock during the alleged term of 
plaintiff. 
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The reply denies the new matter in answer. 

The petition does not state a cause of action. The lease 
is not brought within the statute of frauds. Compiled 
Statutes, 1897, ch. 32, see. 5. 
~ An oral lease can not begin in futuro. Taylor, Landlord 
& Tenant {&th ed.], 30; Rawlins v. Turner,1 Raym.[Eng.], 
736; Atwood v. Norton, 31 Ga., 507. 

The principal object of the statute of frauds is to pro- 
vide for contracts affecting the possession of land, greater 
certainty of evidence. If an oral lease in futwro be good 
where the term commences in four months from the date 
of the contract, it is good where it commences in four years 
thereafter. Such a construction would be an intolerable 
nuisance to the community. Where the contract is oral 
and the term of the lease ends more than one year from the. 
date of .the agreement, the transaction comes within the 
prohibition of the statute. White v. Holland, 3 Pac. Rep. 
[Ore.], 573; Cook v. Redman, 45 Mo. App., 397; Com- 
stock v. Ward, 22 Til, 248; White v. Levy, 9 So. Rep. 
[Ala.], 164; Bain v. McDonald, 20 So. Rep. [Ala.], 77; 
Greenwood v. Strother, 16 8. W. Rep. [Ky.], 188. 


Long & Mathew and Aaron Wall, contra: 


A parol lease to commence in futuro, will support an 
action for rent without entry being made by lessee. Birck- 
head v. Cummins, 4 Vroom [33 N. J. Law], 44; Woodfall, 
Landlord & Tenant [1st Am. 13th Eng. ed.], vol. 1, *197, 
vol. 2, *534. 


AMES, ©. 


This action was tried in the district court for Sherman 
county upon a petition alleging that on or about the 28th 
day of October, 1894, the parties entered into an oral con- 
tract of lease by which the defendant in error Taylor, de- 
mised to the plaintiff in error Culley, a certain 35 acres 
of land lying in said county, for the term of one year be- 
ginning March 1, 1895, the lessee agreeing to cultivate 
the premises to corn, and to pay as rent therefor one-third 
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of the produce, to be delivered, as the same should be 
husked, upon the premises of one Alonzo Zink, an agent of 
the plaintiff; the lessor also to be entitled to the stalks 
left standing in the field after the husking; and that as a 
further consideration for said leasing Culley agreed to 
farm said premises in good and workmanlike manner. It 
is further alleged that the plaintiff in error went into pos- 
session of the lands under the lease, but neglected to cul- 
tivate or plant them to corn, and allowed them to become 
foul with weeds, so that the lessor was damaged both by - 
the loss of her share of the anticipated crop, and by the 
injury to the soil caused by the weeds, for which damages 
she prays a recovery. : The answer for a first defense con- 
tains, first, a general denial; second, an admission that the 
plaintiff in error on October 28, 1894, entered into a nego- 

tiation with the defendant in error by her agent the said 
- Zink, for the leasing of said premises for the term men- 
tioned in the petition, but that the covenants of such lease 
were not finally nor definitely agreed upon, and that the 
plaintiff in error expressly refused to consider the con- 
tract complete, or himself bound thereby, unless the same 
should be first reduced to writing and signed by the par- 
ties, which was never done. This defense further speci- 
fically denies that the contract ever was completed, or 
that the plaintiff in error ever entered into the possession 
of the premises, but alleges that on the contrary the de- 
fendant in error, at all times, remained in possession of 
the same until some time in July or August, 1895, when 
she leased them to one Hancock, who went into possession 
and planted and cultivated them to winter wheat. For a 
second defense it is pleaded that the alleged contract was 
not in writing, and not to be performed within one year, 
and is therefore void by reason of the provisions ‘of the 
statute of frauds. For a third defense it is pleaded that 
even if the defendant had entered into the alleged con- 
tract, “that said lease was thereafter rescinded, abandoned 
and annulled by plaintiff” by the entering upon said prem- 
ises in June or July, 1895, and cutting the weeds thereon 
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and by leasing the same to Hancock, as before stated, and 
putting the latter in possession thereof. This last defense 
comes dangerously near admitting the contract sued on. 
As to what in fact occurred there is very little conflict 
in the evidence, and the trial court was abundantly justi- 
fied in finding especially as matters of fact, as he did do, 
in substance: First, that an oral contract, substantially 
as set out in the petition, was entered into between the 
parties at the time alleged, and second, that at various 
times and up to the latter part of May, 1895, there were 
. conversations between the parties, in which the existence 
of the contract was recognized, and in which it was un- 
derstood between them that the plaintiff in error was to 
cultivate the land in substantial accordance therewith, 
and that in the last of these conversations it was agreed 
that the plaintiff in error might, if he should choose to do 
so, cultivate the land'to millet instead of corn. It becomes, 
therefore, unnecessary to discuss the statute of frauds. It 
may be fairly said, however, that a contract made October 
28th to cultivate a field of corn in the coming season is a 
contract to be performed within one year from its date. 
The land was not cultivated nor occupied by the plaintiff 
in error, nor by any one during the summer of 1895, except 
that late in the season the defendant in error caused the 
weeds on a part thereof to be mowed at an expense of $6, 
and that later she caused the same to be cultivated to 
winter wheat, substantially as alleged in the answer. 
Upon the question of damages, the court admitted testi- 
mony as to what was the yield and value of corn raised 
during the year 1895, on other similar lands in the neigh- 
_borhood, and found from such evidence that if the lands 
had been properly cultivated, they would have yielded 
twenty-five bushels per acre, of the value of fifteen cents 
per bushel, and assessed the total damages, including in- 
jury to the land from permitting it to lie idle and grow 
up to weeds, for which amount and costs of suit, judgment 
was rendered. 
There is in our opinion no merit in the contention that 
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the lessee suffered such an ouster or invasion of his pos- 
session as amounted to a rescission, or repudiation of his 
contract by the lessor. If the agreement is properly called 
a lease, or whether it be so or not, it contemplated only 
such possession of the land as was necessary or convenient 
for the specific use which the contract contemplated. The 
cutting of the weeds and the plowing of the land and cul- 
tivating it to wheat in the fall or latter part of the sum- 
mer, after the season had too far advanced to permit of its 
cultivation to corn or millet, and after the plaintiff in 
error had apparently abandoned the fulfillment of the con-. 
tract on his part, wrought him no injury, and was not an 
interference with his possession of which he can complain. 
The relation between the parties, in such cases, is not the 
‘ ordinary one of landlord and tenant for a definite term, 
and at a fixed rent, and the owner of the land is entitled 
to any use or possession of the same, not inconsistent with 
the enjoyment of the rights reserved by the contract to the 
cultivator of the soil. Washburn, Real Property [3d ed.], 
p. 496, and authorities cited. 

Upon the question of the measure of damages neither 
party cites any authority directly in point, nor have we, 
with the limited time at our disposal, been able to find any, 
but as at present advised, we. are of opinion that the 
method adopted by the trial court is correct. The contract 
between the parties created a relation in the nature of a 
partnership in which one party was to furnish seed, time, 
labor and skill, and the other the use of the land upon 
which they were to be expended, and the gross produce was 
to be divided between them in the proportion named. We 
are of opinion, therefore, that the case falls within the 
principles of Bagley v. Smith, 10 N. Y., 489, which was an 
action for wrongful dissolution of a partnership, and in 
which damages were allowed for the loss of anticipated 
profits. About the item for damages to the soil from per- 
mitting it to lie uncultivated, there can be no reasonable 
doubt. 
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We recommend that the judgment of the district court 
be affirmed. 


Durvig and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
SULLIVAN, J., absent, not voting. 


CouNtTY OF CUSTER v. CHICAGO, BuRLINGTON & QUINCY 
RAILROAD COMPANY ET AL. 


Firep OcToBER 1, 1901. No. 10,116. 
Commissioner’s opinion, Department No. 3. 


1. Taxes: LEVIED FOR UNAUTHORIZED PuRPOSE: INVALID EXCEPT FOR 
Non-LiABILity: ForRMAL Protest. Under section 144, chapter 77, 
Compiled Statutes, where it is claimed that the taxes were levied 
or an illegal or unauthorized purpose, or that they are invalid 
for any reason, other than that the property was not liable to 
taxation, or that it had been twice assessed in the same year, 
no formal protest is required. 


2. Demand: SPECIFICATION. The demand for a return of taxes, re- 
quired by said section, is sufficient if it specifies the taxes 
sought to be recovered, the ground upon which their return 
is demanded, and includes a demand for repayment. 


3. County Attorney: CONFESSION OF JUDGMENT AGAINST CounTY. A 
county attorney has no authority to enter a voluntary appear- 
ance in court, and confess judgment against the county. 


: AUTHORITY OF CouNTY BoarD. A mere resolution of 
the county board, authorizing the county attorney to confess 
judgment against the county, does not authorize him to enter 
a voluntary appearance and confess such judgment; and a judg- 
ment confessed, under such circumstances, is void. 


5. Levy of Tax to Pay Invalid Judgment Void. A levy of a tax by a 
county board for the payment of judgments is unauthorized if 
there are no judgments against the county when the levy is 
made. 


6. Allowance of Claim: JupcwENT. An order of a county board allow- 
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ing a claim against the county is not a judgment, within the 
meaning of the statute providing for the levy of a tax to pay 
judgments against the county, 


~ 
fi 


: APPEAL. No appeal lies from an order of the county 
board, disallowing a claim, made in pursuance of the provisions 
of section 145, article 1, chapter 77, Compiled Statutes. 


: Basis or Action. An order of a county board, acting in 
pursuance of said section in the rejection of a claim, is not such 
an adjudication as will bar the claimant’s right to maintain an 
original action on such claim in the district court. 


Error from the district court for Custer county. 
Heard below before Grimes, J. Affirmed. 


J. R. Dean, for plaintiff in error. 


J. W. Deweese, Nathan K. Griggs, John S. Kirkpatrick 
and Frank HE. Bishop, contra. 


ALBERT, ©. 


This action was brought in the district court by the 
Chicago, Burlington & Quincy Railroad Company, plain- 
tiff, against Custer county, defendant, to recover taxes 
paid by the plaintiff under what is claimed to have been 
an illegal levy. <A trial to the court, without a jury, re- 
sulted in a finding and judgment for the plaintiff. The 
defendant brings the case here on error. 

The petition sets forth three causes of action, but, as 
plaintiff’s right to recover on the first and second is con- 
ceded, the third alone concerns us at this time. 

The tax in question was levied in 1895, at which time 
there was levied for ordinary county revenue nine mills, 
and, in addition thereto, among other items, four and one- 
half ills for the payment of judgments against the 
county. The plaintiff paid its share of the four and one- 
half mill levy under protest; and, within due time, de- 
manded its return. On defendant’s failure to comply with 
such demand, the plaintiff brought this action assailing 
the validity of the four and one-half mill levy, on the 
ground that no judgments existed against the county at 
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the time of the levy, and for that reason it was unauthor- 
ized and illegal. 

The first assigninent of error relied on by the defendant 
is that the court erred in overruling its objection to the in- 
troduction of any testimony. This assignment is based on 
the alleged insufficiency of plaintiff’s protest and demand. 
In support of its position the defendant cites City of 
Omaha v. Kountze, 25 Nebr., 60. The case cited is not in 
point. It was brought under section 1 of chapter 12 of 
the Laws of 1888, which provides for the recovery of spe- 
cial taxes levied by cities of the first class, and provides in 
specific terms that “no court shall entertain any com- 
plaint * * * not specified in said notice fully enough 
to advise the city of the exact nature thereof,” and relates 
entirely to cities of the first class. The procedure for the 
recovery of illegal taxes from a county is regulated by 
section 144, article 1, chapter 77, of the Compiled Statutes, 
which specifies two classes of cases. The first includes 
cases where the property on which the tax was levied was 
not liable to taxation or had been twice assessed in the 
same year, and taxes paid thereon; the second, where the 
taxes are levied for an illegal or unauthorized purpose, or 
for any other reasou are invalid. Under the second, no 
protest is required, but the party paying the tax is re- 
quired, within thirty days after payment, to demand the 
same in writing from the treasurer of the county, and, if 
the taxes are not refunded in ninety days, the party may 
bring his action against the county therefor. The case at 
bar falls within the second class and no formal protest 
was required. The demand was in writing and covers 
almost a page of closely written matter. It is amply sufii- 
cient to inform the defendant of the taxes referred to, that 
they had been paid by the plaintiff, the ground upon which 
plaintiff claimed they were invalid and contained a de- 
mand for their return. Such a demand is sufficient under 
the statute. 

The other assignments search the entire record, and 
sguarely present the question whether the taxes levied for 
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the payment of judgments against the county were valid. 

The authority of the county board to levy a special tax 

for the payment of judgments is to be found in sections 1 

and 2 of article 6 of the chapter just referred to, and 

which, so far as are material at present, are as follows: 

“Sec. 1. Whenever any judgment shall be obtained in 
any court of competent jurisdiction in this territory for 
the payment of a sum of money against any county, * * 
it shall be the duty of the county commissioners * * * 
to make provisions for the prompt payment of the same. 

“See. 2. If the amount of revenue derived from taxes 
levied and collected for ordinary purposes shall be insufii- 
cient to meet and pay the current expenses for the year 
in which the levy is made, and also to pay the judgments 
remaining unpaid, it shall be the duty of the proper offi- 
cers of the corporation, against which any such judgment 
shall have been obtained and remaining unsatisfied, to at 
once proceed and levy and collect a sufficient amount of 
money to pay off and discharge such judgments.” 

From the sections just quoted it is clear, we think, that 
the existence of judgments against the county at the time 
of the levy is a condition precedent to a valid exercise of 
the power by the county board to levy a tax for the pay- 
ment of judgments. Hence, the question presented is, 
whether at the time of the levy complained of there were 
any judgments in existence against the county. But one 
judgment is claimed to have existed in the district court 
against the county at that time. The record introduced 
in evidence to establish the fact of the existence of such 
judgment is as follows: “On this 3d day of December, 
1892, this cause came on to be heard and the defendant by 
its attorney in open court confesses judgment in favor of 
the plaintiff for the sum of $1,522.29.” This confession is 
followed by no adjudication of the court, and we do not 
think it will be seriously urged that, standing alone, it con- 
stitutes judgment, so we may dismiss it from further con- 
sideration. The other judgments relied upon to support 
the levy were rendered in the county court upon the vol- 
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untary appearance and confession of the county attorney, 
whose only authority in the premises was the following 
resolution of the county board: “Resolved, that the county 
attorney be instructed to confess judgment in the county 
court on all allowed claims for the year 1894, which can- 
not go into warrants, whenever the owner of the claim 
asks for judgment.” 

Where there has been no service of process to give the 
court jurisdiction to render judgment by confession, the 
law requires the personal appearance of the party or of 
his attorney, acting under a. warrant of attorney. Code 
of Civil Procedure, secs. 433-437. It is clear that the 
county can not appear personally. Whether any officer 
or body of officers is authorized to execute a warrant of 
attorney on behalf of the county we are not required to 
determine, for the reason that the resolution under which 
the county attorney acted is not, and does not purport to 
be, such warrant. The judgments are absolutely void; the 
county court had no jurisdiction over the county, to say 
nothing of the subject matter. Chicago, B. & q. R. Co. v. 
Hitchcock County, 60 Nebr., 722; Grand Island & N. W. 
R. Co. v. Baker, 71 Am. St. Rep., 926. 

The judgments above referred to were based on claims 
previously allowed by the county board, and the de- 
fendant insists, that though there were no judgments in 
the district or county courts, the orders of the county 
board allowing such claims were judgments, within the 
meaning of the statute, and sufficient to authorize a levy 
for their payment. In support of this position many de- 
cisions of this court are cited, holding that in the allow- . 

-anee or rejection of a claim a county board acts judi- 
cially, and the act is in the nature of a judgment. Heald 
v. Polk County, 46 Nebr., 28; State v. Vincent, 46 Nebr., 
408; State v. Merrell, 43 Nebr., 575. We do not doubt the 
soundness of the rule announced in those cases, but it has 
no application to the case at bar. The statute, in express 
terms, refers to judgments obtained in court. While a 
county board, in some matters, exercises judicial func- 
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tions, it is not a court, within a constitutional sense, nor 
within the general acceptation of that term. Stenberg v. 
State, 48 Nebr., 299. The statute under consideration was 
enacted by the territorial legislature, and was intended 
to supplement section 31 of chapter 9 of the Revised Stat- 
utes, which made a judgment a lien on public property, 
but provided that no execution could issue thereon, until 
the county commissioners should have had six months in 
which to levy a tax for their payment. The object of the 
supplemental act was to make the duty to provide for the 
prompt payment of judgments clearly mandatory, and it 
applies exclusively to judgments upon which execution 
nay issue. To hold otherwise would be to hold that so 
often as a claim is allowed by the county board, whatever 
its nature, for the payment of which the ordinary revenues 
of the county are insufficient, that the county board should 
at once proceed to provide for its payment by a special 
levy. Jackson v. Washington County, 34 Nebr., 680. 
When we take into account the frequency with which 
claims are allowed under such circumstances, we can form 
some conception of the confusion that would result from 
a practical application of the doctrine that the allowance 
of a claim by the county board is a judgment, within the 
meaning of the statute under consideration. 

It is urged that some of the claims allowed were for 
the fees and salaries of officers of the county, and that, to 
that extent, at least, the levy should be upheld so long 
as it does not exceed the fifteen-mill limit. We are unable 
to concur in that view. The levy was for a specific pur- 
pose, namely, the payinent of judgments against the 
county. We have seen that no such judgments existed, 
and that the levy for that reason was unauthorized. 

It is suggested, rather than argued, that plaintiff’s clain: 
for the taxes was first filed with the county board, dis- 
allowed by that body and no appeal taken from the order 
disallowing it, and, for that reason, that there is some 
doubt whether plaintiff may maintain an original action 
in the district court therefor. Section 144, article 1, chap- 
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ter 77, of the Compiled Statutes, as hereinbefore stated, 
provides the remedy for the recovery of taxes levied for 
an illegal or unauthorized purpose. That section provides 
for a demand on the county treasurer. The section im- 
mediately following it expressly provides for the trans- 
mission of a copy of the demand to the county board, and 
that such board shall pass upon it as any other claim. It 
is further provided by section 144 that unless taxes levied 
for an illegal or unauthorized purpose are refunded within 
ninety days after such demand on the county treasurer, 
as therein provided, the claimant may sue the county for 
the amount so demanded. [From the record it appears 
that the statutory diréctions were strictly pursued, and 
that the action of the county board was in pursuance of 
such directions only. The provisions of section 145 are 
intended to enable the county board to inquire into the 
merits of the claims filed, and to pay such of them of that 
character as it may deem just without litigation. It makes 
no provision for an appeal, and, taken in connection with 
the preceding section, which gives the claimant the right 
to sue unless the taxes are refunded within a given time, 
it is clear that it was not the intention of the legislature 
that the action of the county board in pursuance of section 
145 should operate as an adjudication against the claim- 
ant. 

We discover no error in the record, and therefore recon- 
mend that the judgment of the district court should be af- 
firined. 


AMES and Durrin, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 


ABFIRMED, 
* SULLIVAN, J., absent, not voting. 
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NION State BANK y. GEORGE E. Hutton. 
FILED OCTOBER 16, 1901. No. 10,030. 


1, Verdict: Instructions. The jury are bound to give their. verdict 
in obedience to the instructions of the court. 


' 2. Instructions: Motion FoR New TRIAL: ASSIGNMENT OF Error: Law 
OF THE Casg. An instruction which is neither complained of in 
the motion for a new trial, nor assigned for error in this court, 
is the law of the case. 


3. Estoppel: IenoRANcE OF BENEFICIARY. In order to estop a party 
by mere silence, it must appear that the person claiming the 
benefit of the estoppel was ignorant of the rights of the party 
against whom the estoppel is alleged. 


Error from the district court for Clay county. Tried 
below before Hastines, J. Affirmed. 


Thomas H. M atters, for plaintiff in error. 
John C. Stevens, contra. 


SULLIVAN, J. 


George E. Hutton, who was plaintiff below, alleged in 
his petition that he was the owner of a bay mare which 
the defendant, the Union State Bank, unlawfully seized 
and converted to its own use. The answer was a general 
denial coupled with a plea of estoppel by conduct amount- 
ing to an actual or constructive fraud. The jury found in 
favor of the plaintiff for the sum of $22.36, and judgment 
was rendered on the verdict. In the fourth instruction 
the court said to the jury that if George E. Hutton was 
the owner of the mare at the time she was taken from his 

' possession by the agents of the bank, their verdict should 
be for the plaintiff. Of this instruction no complaint was 
made in the motion for a new trial; and it is not assigned 
for error here. Under these circumstances we have no 
authority to review it. Whether right or wrong, it is the 
law of the case and the jury were bound to render their 
verdict in obedience to it. Altman v. Reams, 9 Nebr.. 
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487; Omaha & R. V. R. Co. v. Hall, 33 Nebr., 229; World 
Mutual Benefit Ass’n v. Worthing, 59 Nebr., 587. The 
evidence warranted the jury in finding that the plaintiff 
was in fact the owner of the mare. The verdict can not, 
therefore, be condemned while the instruction under which 
it was given stands unchallenged. 

There is another reason why the judgment should be 
affirmed. On the question of estoppel the defendant had 
the burden of proof. It was required to show, among 
other things, that it altered its position—that it lost some 
advantage, incurred expense, paid out money, parted with 
property, assumed an obligation or did, or failed to do, 
some other act or thing by which it was prejudiced—in 
reliance upon plaintiff’s conduct and in ignorance of his 
rights. Burke v. Utah Nat. Bank, 47 Nebr., 247; State 
v. Bank of Commerce, 61 Nebr., 22; Lingonner v. Ambler, 
44 Nebr., 316; 11 Am. & Eng. Ency. Law [2d ed.], 436. 
It was shown conclusively at the trial that before the bank 
sold the mare it was informed of Hutton’s claim of owner- 
ship. When it obtained this information does not appear, 
but we find nothing in the record upon which to ground 
an inference that it was obtained after, rather than be- 
fore, the right to plead an estoppel had arisen. The judg- 
ment is 


AFFIRMED, | 


MARION PLUMMER, APPELLEE, ¥. BARTON PARK, APPELLEE, 
IMPLEADED WITH EDMOND BONNEAU ET AL., APPEL- 
LANTS. 

, FILED OcTOBER 16, 1901. No. 10,096. 


1, Transfer of Mortgage by, Administrator to Heir: FORECLOSURE BY . 
Herr. Where there are no creditors of an estate and the heirs 
are competent to, and do, consent to the transfer by the admin- 
istrator of a mortgage belonging to the estate, to one of the 
heirs in part satisfaction of his share of the estate, and such 
transfer is afterwards ratified by the court in which the estate is 
being administered, such ratification relates back to the transfer 
and is equivalent to a prior authorization; and such heir, or 
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his assignee, may sue in his own name to foreclose the mort- 
gage. 


2. Allegation of No Action at Law, Must Be Proved. In a suit to 
foreclose a real estate mortgage the allegation that no action 
at law has been brought to recover the mortgage debt must 
be proved if it is not admitted. 


3. Stipulation: Taxes: Pusuiic Poticy. A stipulation in a mortgage 
authorizing the’ mortgagee to accelerate the maturity of the 
mortgage debt if the taxes on the mortgaged premises are not 
paid at or before the time they become delinquent, is not for- 


bidden by statute nor contrary to public policy and may be 
enforced.- 


4. Payment of Taxes After Commencement of Action, Does Not De- 
prive Mortgagee of Right. And the payment of such delinquent 
taxes after the commencement of an action to foreclose the 


mortgage, does not deprive the mortgagee of the right secured 
by the exercise of his option. 


3. Rendition of Two Decrees Not Reversible Error. The rendition of 
two decrees in a case at the same term, but not on the same 
day, is not reversible error if the rights of the litigants have 
been correctly determined. 


APPEAL from the district court for Burt county. 
Heard below before Fawcerrt, J. Reversed. 


H. H. Bowes, Willis G. Sears and Rk. Wade Gillis, for 
appellants. 


M. R. Hopewell and John A. Singhaus, contra. 


SULLIVAN, J. 


This action was instituted by Marion Plumer against 
Barton Park, Edmond Bonneau, and others to foreclose 
a real estate mortgage. The court, upon the issues joined, 
found in favor of the plaintiff and awarded him the relief 
for which he prayed. There was also a decree in favor of 
the defendant Park foreclosing a second mortgage upon 
the land described in the petition. The two decrees were 
rendered at the same term of court, but not upon the same 
day. This appeal is prosecuted by Bonneau. His objec- 
tions to the decree foreclosing the senior lien will be first 
considered. They are (1) that the evidence does not es- 
tablish plaintiff’s ownership of the mortgage; and (2) 
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that the evidence does not tend to prove that no legal pro- 
ceedings had been commenced to recover the mortgage 
debt. It appears from the record that the mortgage was 
given to one S. P. Byram who died intestate before this 
action was begun; that H. D. Byram, as administrator of 
the estate of the deceased, transferred the mortgage to G. 
M. Byram who sold and assigned it to the plaintiff; that 
the transfer by the administrator to G. M. Byram had 
the sanction and approval of all the heirs of S. P. Byram, 
but was made without any order of distribution having 
been entered by the county court of Burt county, the 
court in which the estate was being administered; that 
G. M. Byram was one of the heirs of S. P. Byram, and 
that while this action was pending the county court of 
Burt county ratified and confirmed the transfer made by 
the adniinistrator. It also appears that there are no cred- 
itors of S. P. Byram’s estate. Possession of the note and 
mortgage was evidence of ownership. Collins v. Gilbert, 
94 U. S., 753; Jackson v. Love, 82 N. Car, 405; Perot v. 
Cooper, 17 Colo., 80; Rubey v. Culbertson, 35 Ia., 264; — 
Commercial Bank v. Burgwyn, 108 N. Car., 62; Somer- 
vail v. Gillies, 31 Wis., 152. But it is insisted by counsel 
for appellant that the administrator could not, without 
an order of the county court, transfer the title to property 
which he held in trust. But who can question the trans- 
fer? Not the heirs of S. P. Byram, for they consented to 
it under circumstances that make their consent irrevoca- 
ble; and not the creditors of the estate, for there are none. 
In Stanley v. Mather, 31 Fed. Kep., 860, Gresham, J., dis- 
cussing a question identical in substance with the one now 
before us, said: “It does not follow because the adminis- 
trator is the proper party to collect the debts due a de- 
cedent, and pay creditors, and for that purpose bring suits, 
that under no circumstances can the heirs at law main- 
tain a suit to collect a debt which has not been collected 
by the personal representative. Having paid all creditors, 
and all expenses of administration, the administrators de- 
liver. 1 the notes and mortgages to the complainants, the 
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only persons entitled to them in equity; and there is no 
reason why their possession should now be disturbed.” 
The plaintiff was entitled to foreclose the mortgage be- 
cause he was not only the equitable, but also the legal 
owner of it. The action of the county court confirming 
and approving the transfer by the administrator to G. M. 
Byram related back to the time the transfer was made; 
it had all the force and effect of a prior authorization. 
Johnston v. Milwaukee & Wyoming Investment Co., 49 
Nebr., 68. : 
The second objection to the decree, namely, that there 
is a lack of evidence tending to show that no action at 
‘law was commenced to recover the mortgage debt, will 
have to be sustained. It has been several times deter- 
mined by this court that the statement required by section 
850 of the Code of Civil Procedure to be inserted in a peti- 
tion. to foreclose a mortgage is an essential averment 
which must be proved if put in issue. Jones v. Burtis, 57 
Nebr., 604; Kirby v. Shrader, 58 Nebr., 316; Miller v. 
Nicodemus, 58 Nebr.,-352. These decisions must be re- 
garded as conclusive; the question which they decide is 
now at rest. The plaintiff produced no evidence to show 
that he had not commenced a law action to recover the 
mortgage debt and, consequently, the judgment in his 
favor must be reversed. 
. We turn now to the other branch of the case. The sec- 
ond mortgage contains this provision: “But if said sum of 
money or any part thereof, or any interest thereon is not 
paid when the same is due or if the taxes and assessments 
against said premises are not paid at or before the time 
the same by law become delinquent, or if said mortgagors 
shall fail to keep and perform any of the contracts herein 
contained on their part to be kept and performed, then 
the whole of said sum and interest shall immediately be- 
come due and payable.” The answer and cross-petition 
of the defendant, Barton Park, was filed February 13, 
1897. At that time the taxes charged against the :mort- 
gaged premises for the year 1895 were unpaid. For this 
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reason, among others, Park declared the entire debt due 
The stipulation in the mortgage authorizing the mortgagee 
to accelerate the maturity of the debt was a lawful one; 
it was neither forbidden by statute nor contrary to public 
policy (Hartsuff v. Hall, 58 Nebr., 417; National Life Ins. 
Co. v. Butler, 61 Nebr., 449), and the right secured by 
the exercise of the option was not lost when Bonneau 
paid the taxes to the county treasurer in July, 1897. 

With respect to the complaint grounded on the fact 
that two decrees were rendered in the case, it is only neces- 
sary to remark that if the two adjudications had correctly 
determined the rights of the litigants, we are unable to 
see any good reason why either of them should be set aside. 
Both must, however, be reversed, and for the same reason. 
Park made no attempt to prove that he had not instituted 
a legal action for the collection of the debt secured by 
his mortgage. The cause is remanded to the district court 
with direction to try the issues raised by the denial of the 
eighth paragraph of the petition and the fifth paragraph 
of the answer of Barton Park, and to render an appropri- 


ate decree. : 
REVERSED AND REMANDED. 


BARBARA RACEK y. First NATIONAL BANK OF NortH Benp. 
EILED OcTOBER 16,1901. No. 10,193. 


1. Fraudulent Conveyance Not Void Generally. Under section 17, 
chapter 32, Compiled Statutes, 1869, conveyances and assign- 
ments made to defraud creditors are not void generally, but 
only as against persons defrauded. 


2, Subsequent Creditor Must Show He Has Been Defrauded. A sub- 
sequent creditor can not successfully assail a frawlulent trans- 
fer of property without showing that he has been actually 
defrauded thereby. 


3. Transfer in Trust. All transfers of property made in trust for 
the use of the person making the same, are void as against 
existing and subsequent creditors of the transferrer. 
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4. Contract Between Husband and Wife: ReLeasr or HomEstEap 
SUFFICENT CONSIDERATION. The release of a homestead right is 
a sufficient consideration to snpport a contract made between 
husband and wife for an equal division of the money derived 
from a sale of the family homestead. 


5. Intervener’s Claim: I2vipENcE. An intervener who claims a fund 
in dispute between the plaintiff and defendant, must, if his 
claim is adverse to both the original parties, establish his right 
by a preponderance of the evidence. 


Error from the district court for Saunders county. 
Tried below before Batrs, J. Affirmed. 


I. J. Dunn and J. J. O’Connor, for plaintiff in error. 
Frank Dolezal and J. C. Cook, contra. 


SULLIVAN, J. 


The First National Bauk of North Bend commenced an 
action in the district court against Joseph Racek and gar- 
nished John Zakavec as a debtor of the defendant. Dur- 
ing the pendency of the action Barbara Racek intervened ° 
and asserted a claim to the money in the hands of the 
garnishee. The bank answered the petition of interven- 
tion, and the issue thus formed was tried to the court and 
decided against the intervener. The only ground relied 
upon for a reversal of the judgment is the want of suffi- 
cient evidence to sustain it. It appears that the defendant 
was the owner of a farm in Saunders county and that he 
conveyed it: to his wife, Barbara Racek, without any sub- 
stantial consideration being paid therefor; that the farm 
was afterwards sold to the garnishee and that the fund 
in controversy was one of the deferred installments of the 
purchase price. These facts are undisputed. It was con- 
tended at the trial that the conveyance from Joseph to 
Barbara was made for the purpose of defrauding cred- 
itors and that it was therefore void. Whether the trans- 
action was tainted with actual fraud, we need not deter- 
mine. The plaintiff was a subsequent creditor and as 
such could not have been prejudicially affected by a trans- 
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fer made long before its cause of action arose. Under 
section 17, chapter 32, Compiled Statutes, 1899, convey- 
ances and assignments made to defraud creditors are not 
void generally, but only “as against the person so hindered, 
delayed or defrauded.” A subsequent creditor can not 
successfully assail a fraudulent sale or transfer of prop- 
erty without showing that he has been actually defrauded 
thereby. Jansen v. Lewis, 52 Nebr., 556; Graham v. Es- 
tate of Townsend, 62 Nebr., 364. But the claim of the 
bank to have the judgment in its favor affirmed, does not 
rest alone upon the charge of fraud in the transaction be- 
tween the defendant and theintervener. The evidence tends 
to prove that the farm was conveyed to Barbara Racek 
to be held for the use and benefit of herself and Joseph, 
and that it was agreed between them, when the sale was 
made to the garnishee, that each should have half the pur- 
chase price. Section 7 of chapter 32 aforesaid is as fol- 
lows: “All deeds of gift, all conveyances, and all trans- 
fers or assignments, verbal or written, of goods, chattels, 
or things in action, made in trust for the use of the person 
making the same, shall be void as against the creditors, 
existing or subsequent, of such person.” Under this sec- 
tion it is clear, we think, that any interest which Joseph 
had in the land might be seized by either prior or subse- 
quent creditors for the satisfaction of their claims against 
him. But even if there had been no secret trust in favor 
of the defendant the court was justified in finding on the 
evidence that he became, by the agreement between him- 
self and his wife, the legal owner of a moiety of the pur- 
chase price. The release of his homestead right was a 
sufficient consideration for the agreement. The intervener 
alleged in her petition that the money belonged to her. , 
This allegation was denied by the answer of the bank, and 
it was not, in the opinion of the trial judge, sustained by 
the proof. Tle burden was on the intervener to make. 
good her claim to the fund, but she failed to show to the 
satisfaction of the court that the balance due from the 
garnishee belonged exclusively to her; she did not even 
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prove that the note evidencing the indebtedness of the 
garnishee was payable to her. There is sufficient evidence 
to sustain the judgment and it is, therefore, 


AFFIRMED. 


C. J. STEVENS ET AL., APPELLEES, vy. Horace A. BuURNHAM 
ET AL., APPELLANTS. 


FILED OcTOBER 16,1901. No. 10.206. 


1. Mechanic’s Lien: Tenant: LANDLORD. A tenant can not, without 
the authority or consent of his landlord, charge the leased prem- 
ises with a lien for material used in the construction of a build- 
ing thereon. : 


2. 


: AGRICULTURAL FIXTURE: EVIDENCE. In the absence 
of evidence showing that such building was not permanently 
annexed to the soil, or that it was intended as a mere agri- 
cultural fixture, it can not be treated as the tenant’s property 
and subjected to a lien in favor of the person furnishing the 
materials used in its construction. 


3. Trade Fixture: Ricut or REMovaL. The right of a tenant, or of 
those claiming through or wnder him, to remove a trade or 
agricultural fixture from the leased premises, expires with the 
‘tenancy. 


APPEAL from the district court for Custer county. 
Heard below before WESTOVER, J. Reversed. 


Kirkpatrick & Hager, for appellants. 
Augustus R. Humphrey, contra. 


SULLIVAN, J. 


There has been in this court no attempt to defend the 
judgment appealed from, and it seems to us to be inde- 
fensible. The action was brought to foreclose a mechanic’s 
lien upon a quarter section of land in Custer county. The 
asserted right to a lien is based upon a sale of lumber 
which was used in the construction of a barn. The lumber 
was bought and the barn built by Horace A. Burnham in 
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1893 while he was living upon and farming the land. The 
appellants, S. H. Burnham and S. W. Burnham, contend 
that they are the legal and equitable owners of the farm 
and deny that they gave any authority for the purchase 
of the lumber or the erection of the barn. The evidence 
fully sustained this contention and the trial court, there- 
fore, refused to give the plaintiffs a lien on the land. It 
did, however, give them a lien on the barn on the theory, 
we suppose, that it was a removable fixture. There are two 
reasons why the decree can not stand. In the first place 
there is not a particle of evidence tending to prove that 
the barn was not permanently annexed to the soil,’or that 
it was intended to be a mere agricultural fixture. But 
even if it were a removable structure, the right to remove 
it did not survive the tenancy of Horace A. Burnham. 
The right to sever and remove perished when the tenancy 
expired. Such is the import of our decisions, J’ried- 
lander v. Ryder, 30 Nebr., 783; Free v. Stuart, 39 Nebr., 
220; Fuller v. Brownell, 48 Nebr., 145. 
The judgment is reversed and the action dismissed. 


REVERSED AND DISMISSED. 


WoopmMEen Accipenr Association v. Wanter D. Pravre, 
REVIVED IN THE NAME or J. W. Byrrs, ADMINIS- 


TRATOR. © : 
o FILED OcTOBER 16, 1901. No. 9,765. 


1. In Contracts of Insurance, Forfeitures Are Not Favored. Forfeit- 
ures are not favored, and in contracts of insurance a construc- 
tion resulting in a loss of the indemnity for which the insured 
-has contracted will not be adopted except to give effect to the 
obvious intention of the parties. Phenix Ins. Co. v. Holcombe, 57 
Nebr., 622. 


2. Construction of Policy. In construing conditions in a policy of 
insurance, to be complied with subsequent to an event resulting ° 
in loss or injury for which indemnity is claimed, with respect 
to the giving of notice of the loss or injury, and preliminary 
proofs thereof, a more liberal construction will be given in 
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favor of the beneficiary than when the conditions are to be 
complied with prior to loss or injury for the purpose of con- 
tinuing the policy in force and effect. 


8. Provisions as to Time Are Not Always to Be Literally Complied 


With. Provisions as to time in which the notice is required to 
be given of a loss or injury for which indemnity is claimed, are 
not necessarily and in every instance to be literally complied 
with in order to prevent a forfeiture of the policy. 


4. Reasonable Construction as to Provision of Time. A reasonable 


.and natural construction will be given such provisions in order 

to carry out the evident intention and manifest purpose of 
the parties to the contract, and the object to be accomplished 
thereby. . 


5. Time in Accident Policy, Condition Précedent. When a time is 


fixed in a policy of accident insurance for the giving of the 
notice of an accident and injury resulting therefrom for which 
indemnity is claimed, with the particulars thereof, which is 
reasonable in its character, this will ordinarily be regarded as 
a condition precedent to be complied with before a recovery 
can be had. 


6. Circumstances and Conditions May Change Application of Law. 


But when because of circumstances and conditions surrounding 
the transaction, obstacles or causes exist preventing and ren- 
dering impossible the performance of the act within the time 
stipulated, the act may be performed thereafter, and the bene- 
ficiary will be excused for the failure, if done within a reason- 
able time, or within the time stipulated after the obstacle or 
cause preventing prior compliance ceases to exist; the question 
of the sufficiency of the excuse offered, and the reasonableness 
of the time in which the act is performed, to be determined 
according to the nature and circumstances of each individual 
case; the beneficiary in all cases being required to act with dili- 
gence, and without laches on his part 


7. Accident Producing Dementia Excuses Failure to Give Notice. 


Where a person suffered a fall by accident, resulting in a‘ con- 
cussion of the brain, which deranged and crazed his mind so 
that he could not intelligently give the notice and required 
information regarding the accident and injury within the time 
stipulated, this fact excuses him in law from compliance with 
the conditions of the policy in that regard during the time of 
the existence of the disability. 


8. Evidence Sufficient. Evidence examined, and found sufficient to 


support the finding of the jury, 


Error from the district court for Saline county. Tried 


below before Hastines, J. Affirmed, 


ot 


Vou. 62] SEPTEMBER TERM, 1901. 67 


Woodmen Accident Ass’n v. Pratt. 


Talbot & Allen, for plaintiff in error. 


Hastings & Sands, contra. 


Horcoms, J. 

Plaintiff, defendant in error, was the holder of an ac- 
cident policy of insurance in defendant company, plaintiff 
in error. Having suffered an accident on the 17th day of 
October, 1895, resulting in an injury totally disabling 
him from pursuing his ordinary business or occupation for 
a considerable period of time and partially disabling him 
for yet a further period, the plaintiff brought an action 
against the defendant to recover on the policy of insurance 
according’ to its terms and conditions. For answer to the 
petition of the plaintiff the answer alleges: “That it [de- 
fendant company] is not liable to the plaintiff, and is not 
indebted to the plaintiff, in any sum on account of any 
pretended injury received as stated in plaintiff’s petition 
or otherwise, because in said certificate issued by the de- 
fendant to the plaintiff and sued on herein, it is there 
stipulated that as a condition precedent to any liability 
thereunder, the plaintiff shall give a written notice to 
the defendant at its home office in Lincoln, Nebraska, of 
any injury received for which indemnity is claimed, within 
ten days from date of such injury, and that plaintiff failed 
to so notify said company and said company did not re- 
ceive any notice of said injury for a long time subsequent 
to the expiration of said ten days.” 

To the defense thus pleaded the plaintiff alleges in his 
veply that: 

“By reason of said injury and as a direct result thereof 
he became and was sick and distempered in mind and 
body, so much so that he was entirely deranged, out of his 
head and crazy from the time he received his said injury 
for more than four months next thereafter ensuing, and 
was sick in body as well, and was confined to his house 
wholly unable to attend to, or transact any kind of busi- 
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ness or to give any direction or advise with any person 
concerning the same; that neither his wife nor any other 
niember of his family knew of the existence of said policy 
mentioned and described in plaintifi’s petition and by a 
mere accident, the wife of this plaintiff, on or about the 
25th day of November, 1895, in looking over some of his 
papers, found the same and caused forthwith a notice in 
writing to be given said defendant of such accident, the 
time when it was received and the particulars concerning 
the same, as is in said policy provided, whereupon said 
defendant at once denied all liability on said policy and 
assigned as the sole and only reason therefor that the 
notice had not been given within ten days from the date 
said injury was received. When in truth and in fact this 
plaintiff by reason of his said injury and as a direct cause 
thereof was crazed and deranged and bereft of all reason 
and power to give said defendant said notice, but that said 
notice was so as aforesaid duly given so soon as the said 
policy was found and while this defendant was still bereft 
of sense and by reason of his said injury and before he 
had recovered his reasoning faculties.” 

On the issue thus raised by the pleadings, a trial was 
had to the court and jury resulting in a verdict and judg- 
ment in favor of plaintiff for the sum of $265.41. Defend- 
ant prosecutes error. 

But two questions are presented for consideration and 
argued in briefs of counsel and they are: First, are the 
terms of the policy of indemnity as to notice to be given 
the company by the assured in case of accident and injury 
to him to be construed literally and to be actually com- 
plied with in the time stated as a condition precedent to 
a right of recovery; and second, if not, is the evidence 
sufficient to sustain the general finding of the jury that 
plaintiff was excusable in the present instance from the 
time of the accident until the notice was actually and in 
fact given. 

The accident occurred on the 17th of October and the 
notice thereof was mailed to the defendant on the 29th of 


VoL. 62] SEPTEMBER TERM, 1901. O17 


Woodmen Accident Ass'n v. Pratt. 


November, following, and received by it on the 30th, when 
acknowledgment thereof was made and the claim of the 
plaintiff denied and declined because the notice was not 
given within ten days as provided by the terms of the 
policy. The provision is as follows: 

“Written notice shall be given the said association at 
Lincoln, Nebraska, within ten days of the date of the acci- 
dent, and injury for which claim to indemnity or benefit is 
made, with full particulars thereof including statement 
of the time, place and cause of accident, the nature of the 
injury and the full name and address of the insured and 
beneficiary, and unless such notice and statement is re- 
ceived as aforesaid, all claims to indemnity or benefit un- 
der this certificate shall be forfeited to this association.”’ 

The defense is purely technical. The risk assumed by 
the insurer has not been increased or in anywise jeoparded 
by the failure of the insured .to*comply- literally with the 
provisions for notice of the accident and the injury flow- 
ing therefrom. The insurer has received the stipulated 
consideration for the indemnity contracted for, and which 
the insured should not be deprived of after he receives 
an injury, save for his violation of the letter and spirit of 
the contract in respect of subsequent conditions to be per- 
forined as contemplated and intended by the parties 
thereto under well recognized and established rules of con- 
struction of contracts of the kind under consideration. 
A company of this character organized for the purpose of 
providing indemnity to those suffering injury and loss 
from accident should, and we assume does, have a higher 
mission than merely the collection of revenues. If the 
provision quoted must under all circumstances and regard- 
less of conditions be absolutely and strictly complied with 
according to the letter thereof, then the contract can only 
be regarded as a snare and pitfall sure to entrap the un- 
wary and deprive them of the protection and indeinnity 
contracted for on their part in the best of faith and hon- 
esty of purpose. If the contract is legally incapable of 
any other construction than that contended for, requiring 
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a literal and exact compliance as a condition precedent 
to be performed in the time mentioned, then if for eleven 
days the insured is irrational and deranged in his mind 
as a result of the accident, as he appears to have been, and 
therefore incapable of complying with this provision, he 
would be altogether debarred from relief and the failure 
would, on legal principles, be as fatal as would be the case 
if the time were forty-four days as in the present instance. 
Such a construction would be shocking to our sense of 
justice, unconscionable and unreasonable.. There is, pre- 
sumably, pervading every contract a reason based upon 
something substantial, capable of conception and analysis 
by the human mind, for the terins and conditions men- 
tioned and prescribed therein. It is well to note here that 
we are not considering a question of complying with condi- 
tions before loss or injury, such as the payments of assess- 
ments and dues at the time stipulated, observing require- 
ments affecting the nature and desirability of the risk in 
order to continue a policy of insurance in force and effect. 
Such stipulations are and should be regarded as of the 
very essence of the contract and on their compliance de- 
pends the life and success of the company. Nor is it to 
be questioned seriously that the terms of a contract of 
the nature of those under consideration have a substantial 
basis and valid cause for their existence, in all respects 
reasonable in character and to be enforced, with proper 
qualifications and exceptions under certain circumstances, 
in all instances where the enforcement of the terms of the 
contract is invcked by one of the parties thereto. The 
reason for the notice required is made manifest by a read- 
ing of the provisions of the policy requiring the same to 
be given. It is for the purpose of advising the insurer of 
the accident and the injury resulting therefrom for which 
claim to indemnity is made, with full particulars as to 
time, place, and cause of accident, and the nature of the 
injury. With this information the company is better en- 
abled to protect itself from fraud, imposition and demands 
unjust in character, and for which no legal liability ex- 
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ists. This is not only reasonable and proper but also com- 
mendable. It indicates good business judgment, prudence 
and foresight. But if this is the reason and object to 
be accomplished by the notice, as we apprehend will be 
cheerfully conceded, then it must have been the intention 
of the parties that the notice is not to be given until some 
person with knowledge of its requirements and mental ca- 
pacity to act thereon is in a position to comply with its 
‘terms. It is not the notice of the accident alone that is 
the important information desired, but the particulars and 
circumstances surrounding the incident which is regarded 
and contracted for as of equal importance. How theu 
ought this provision of the contract to be construed? Must 
it be by a hard and fast rule which admits of no deviation 
or qualification and for a failure to give the required 
notice during the time stated the policy is ipso facto for- 
feited, or can there be a legal excuse for failure to comply 
literally and with exactness with its terms which the law 
recognizes as valid and allows a recovery notwithstand- 
ing the failure of the insured to give the notice in the time 
stipulated? This court has frequently said that forfeiture 
clauses in contracts of the kind under consideration are 
not to be enforced literally except such construction be 
found necessary to conform to the obvious intention of 
the parties. “Forfeitures,” says SULLIVAN, J., in Phenix 
Ins. Oo. v. Holcombe, 57 Nebr., 622, “are not favored, and 
in contracts of insurance a construction resulting in a loss 
of the indemnity for which the insured has contracted will 
not be adopted except to give effect to the obvious inten- 
tion of the parties.” And in Springfield Ins. Co. v. Me- 
Limans, 28 Nebr., 846, it is held that “forfeitures” are not 
favored and should not be enforced unless the courts are 
compelled to do so, and that such rule applies to insurance 
companies. Of the same import are: Estabrook v. 
Hughes, 8 Nebr., 496; Hibbeler v. Butheart, 12 Nebr., 526, 
581; Connecticut Fire Ins. Co. v. Jeary, 60 Nebr., 338. 
In respect of the rule of construing provisions in a con- 
tract of insurance for notice of accident and injury or 
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loss or damage and proof of the same to be given “forth- 
with” or “immediately” or within a stipulated time, the 
authorities are not entirely harmonious, and yet from the 
examination we have been able to make in the limited 
time at our command the great weight of authority is to 
the effect that the exercise of due diligence and reasonable 
effort on the part of the insured to meet the requirements 
thus imposed, to be determined -under all the circum- 
1 stances as disclosed in each individual case, is deemed a 
‘compliance with such provisions although not within the 
time according to the strict letter of the terms used in 
defining the same. Some authorities hold to the contrary 
rule and require strict compliance with the letter of the 
contract. Notably of this class are the cases of Gamble 
v. Accident Assurance Co., 4 Ir. R. C. L., 204, and Patton 
v. Employers’ Liability Assurance Corporation, 20 Law 
Rep. [Ir.], 98, in which it was held that the notice was a 
condition precedent and omission to give a notice of death 
within the prescribed time, even when death was instan- 
taneously caused by accident, was a good defense and that 
such notice might have been given by any person acting 
on appointment by the assured or in behalf of any person 
interested in the policy, and that it was not necessary that 
it should be given by the legal personal representative of 
the assured; that the provision was the deliberate con- 
tract of the parties and should be enforced as made. The 
construction appears harsh and unnatural and is, we 
think, not in accord with the spirit and trend of Amer- 
ican authority regarding a proper coustruction of the same 
or similar provisions. We are also cited to the case of Hey- 
wood v. Maine Mutual Accident Ass’n, 27 Atl. Rep. [Me.], 
' 154, in support of the contention of the defendant. In that 
_ ease the question arose on demurrer to the petition which 
’ disclosed that notice was required by the terms of the 
policy sued on, and that none had, according to the plead- 
ing, been given nor was any excuse or reason pleaded for 
hot giving the notice. It being, for the purpose of the 
question decided, admitted that no notice had been given 
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and no excuse existed for failure to give the notice, the 
question could not well be decided otherwise. Simons v. 
lowa State Traveling Men’s Ass’n, 71 N. W. Rep. [Ia.], 
254, is also cited. In that case it appears that the assured 
had suffered from two accidents, for one of which he had 
been indemnified. Suit was brought for an injury caused 
by the second accident. The evidence disclosed that all 
the notice given, which consisted of ordinary correspond- 
ence, was with relation to and concerning the first acci- 
dent and that the insurance company at no time had 
been notified of any injury from the second accident nor 
the particulars thereof nor was any reason or excuse given 
for not giving the required notice. Under such circum- 
stances it would seem that the insured could not and 
ought not to recover. 

In Foster v. Fidelity & Casualty Co., 75 N. W. Rep. 
[Wis.], 69, also cited, the policy required “immediate” 
notice of the accident causing the injury or death to be 
given to the company and it is held that death resulting, 
the beneficiary of the policy having knowledge of the cause 
of death, could not wait 29 days before giving the required 
notice under the terms requiring “immediate” notice. The 
court in that case emphasizes the fact that after being 
acquainted with all the facts connected with or related 
to the accident resulting in death the beneficiary made no 
attempt to give the notice for the period mentioned. The 
evidence clearly shows want of diligence and laches on the 
part of the beneficiary.” It is there held that the word 
“immediate” in the connection used means such conven- 
ient time as was reasonably necessary under the circum- 
stances to do the thing required. Other authorities are 
cited distantly related to the question under considera- 
tion, in support of contention of counsel for defendant, 
but generally with reference to conditions and require- 
ments of policies of insurance as to the payment of pre- 
miums, premium notes, dues and assessments, all of which 
in our view are to be regarded as not altogether in point 
for the reason heretofore stated and regarding which this 
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court has frequently expressed itself in accord with the 
rug announced in the authorities cited. 
ore directly in point are the authorities which deal 
Avith the question of the proper construction of provisions 
in policies regarding notice of the happening of the event 
which gives rise to a claim for indemnity, and proofs of 
loss or injury which generally are required to be given 
within a stated period after the happening of such event, 
or as is frequently expressed, “immediately” or “forth- 
with.” These latter two words certainly have a meaning 
and definition as clear and well defined and susceptible of 
+ no misconstruction as though the time was stated in ex- 
TSE act words as a stipulated number of days after the hap- 
“pening of the event. 
\In a fire insurance suit, Continental Ins. Co. v. Lippold, 
3 Nebr., 391, it is held by this court that: “A condition 
in a policy of insurance requiring the insured, in case of 
fire, to give immediate notice of his loss, need not be lit- 
erally complied with. The exercise of due diligence, and 
the giving such notice as may be reasonable in the par- 
ticular case, is all that can be demanded.” The same 
contention was then made as in the case at bar as 
to the necessity of giving notice of the loss within 
the time stated being a condition precedent to a right 
of recovery for the loss sustained. Says MAXWELL, J., 
who wrote the opinion: “No action can be maintained 
on the policy until the proof of loss is made, or 
waived by some act of the insurer. Yet it is a 
sufficient compliance with the condition of a policy, re- 
quiring notice of loss to be given ‘forthwith’ or ‘immedi- 
ately,’ that the party has used due diligence under all the 
circumstances,” citing New York Ins. Co. v. National Ins. 
Co., 20 Barb. [N. ¥.], 475; Bumstead v. Dividend Mutual 
Ins. Co., 12 N. Y., 81. 

In a Massachusetts case, Harnden v. Milwaukee Mechan- 
ics Ins. Co., 164 Mass., 382, it is held that under a pro- 
vision that “proof of loss shall be forthwith rendered’ it 
is a question for the jury under all the circumstances of 


« 
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the case whether such proof rendered two months after 
the loss was “forthwith rendered,” a number of authori- 
ties being cited in the opinion to support the holding. 

Carey v. Farmers & Merchants Ins. Co., 40 Pac. Rep. 
[Ore.], 91, holds that under a policy providing that in 
case of loss, the assured shall give immediate notice and 
render a particular account thereof to the company, rea- 
sonable diligence is required in making proof of loss; and 
when such proof was made over four months after a fire 
and there was nothing in the pleadings to show that it 
could have been made sooner, the question of reasonable 
time was for the jury. Says the author of the opinion: 
“The term ‘immediately,’ as used in the policy, required 
the exercise of reasonable diligence by the plaintiff, which 
would be measured by his ability to make the necessary 
proof within a given time.” See also Trask v. State Fire 
& Marine Ins. Co., 29 Pa. St., 198; Edwards v. Lycoming 
County Mutual Ins. Co., 75 Pa. St., 378; Lrmentraut v. 
Girard Fire & Marine Ins. Co., 65 N. W. Rep. [Minn.], 
635; Carpenter v. German-American Ins. Co., 31 N. E. 
Rep. [N. Y.], 1015, all holding to the same rule of con- 
struction. 

While these cases refer to policies of fire insurance, the . 
same reasoning and underlying principle on which the 
construction is based apply with equal force to policies 
of accident insurance, as in the case at bar. In fact Judge 
May, recognized as high authority on the law of insur- 
ance, says in his second volume of May on Insurance, sec- 
tion 536, while treating of the subject of accident insur- 
ance, “The general rules heretofore stated as to prelimi- 
nary proof in other branches of insurance are also ap- 
plicable here.” That this rule does in fact apply in the 
construction of similar provisions in policies of accident 
insurance is recognized by the supreme court of Wiscon- 
sin in the case of Kentzler v. American Mutual Accident 
Ass’n, 60 N. W. Rep., 1002, where the policy provided that 
“immediate” notice of the accident should be given and 
notice was not given until May 26, the accident resulting 
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in death occurring November 9, preceding, showed a rea- 
sonable compliance with the terms of the policy. The case 
is in principle and reasoning directly in conflict with the 
cases reported from Ireland heretofore cited, and strongly 
relied on by counsel for the defendant. Says Judge Cas- 
soday, writing the opinion of the court, after giving the 
definition of the word “immediate” as defined by the lexicog- 
raphers, “If the contract is to be thus literally construed, 
compliance by the beneficiary would seldom be possible. 
But courts, looking at the substance of contracts and stat- 
utes, have, during the last two centuries, repeatedly de- 
clared that: ‘The word “immediately,” although in strict- 
ness it excludes all mean times, yet, to make good the 
deeds and intents of parties, it shall be construed such 
convenient time as is reasonably requisite for doing the 
thing,’ ”—citing a large number of decisions in support of 
the rule. To the same effect is McFarland v. United States 
Mutual Accident Ass’n, 27 S. W. Rep. [Mo.], 436. It is 
there said, p. 439, “So, though the time in which the notice 
shall be given is fixed under the contract, if the circum- 
stances of the accident are such as to make it impossible 
to comply with the condition, giving the notice within a 
reasonable time after it becomes possible has been held 
sufficient.” 

More directly in point is the case of Trippe v. Provi- 
dent Fund Society, 35 N. E. Rep. [N. Y.], 316, where the 
policy provided as in the case at bar that notice of any 
accident with full particulars of the accident and injury 
should be given in ten days or the policy would be for- 
feited, it is held that the time for giving the notice did 
not begin to run until the fact of the death of the insured 
and the circumstances under which it occurred had been 
ascertained. Says the court: “The condition upon which 
the defense is based was to operate upon the contract of 
insurance only subsequent to the fact of a loss. It must 
therefore receive a liberal and reasonable construction in 
favor of the beneficiaries. * * * The provision requires 
not only notice of the death, but ‘full particulars of the 
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accident and injury.’ It is quite conceivable that in many 
cases of death by accident the fact can not be, and is not, 
known until days, or even weeks, after it has occurred. 
Such conditions in a policy of insurance must be consid- 
eral as inserted for some reasonable and practical pur- 
pose, and not with a view of defeating a recovery in’ case 
of loss by requiring the parties interested to do something 
manifestly impossible. * * * The parties having con- 
tracted that the notice of death should be accompanied by 
full particulars of the manner in which it occurred, and 
the attendant circumstances, they evidently intended that 
it should be given only when the fact and manner of death 
became known to the parties who were required to act. 
The fair and reasonable construction of this condition, 
therefore, is that the ten days within which the notice is 
to be given did not begin to run from the date of the acci- 
dent, or the disappearance of the insured, but from the 
time when the body was found, and the important fact of 
death, with the circumstances and particulars under 
which it occurred, ascertained.” In Insurance Co. v. Boy- 
kin, 12 Wall. [U. 8.], 438, 486, Mr. Justice Miller, who 
delivered the opinion of the court, expressed its views as 
to such a condition in an insurance policy in the following 
terse language: “Based on the facts of the case the de 
fendants at the trial asked instructions, the substance of 
which is condensed in the proposition that they had a right 
to proof of loss by an intelligent being, and if plaintiff 
was insane no such proof had been given, and.if he were 
sane then his affidavit showed such fraud as should defeat 
recovery. The last of these propositions is not denied, but 
was not asked as an independent instruction. But the 
first is too repugnant to justice and humanity to merit 
serious consideration. There are two obvious answers to 
it. First, the affidavit, whether of an insane man or not, 
is sufficient in the information which it conveys of the 
time, the nature, and amount of the loss. Second, if he 
was so insane as to be incapable of making an intelligent 
statement, this would of itself excuse that condition of the 


policy.” 
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Delirium of the insured during the ten days in which 
notice was required to be given of an accident and injury 
resulting therefrom, is held to be a sufficient excuse for 
noncompliance therewith in the case of Manufacturers 
Accident Indemnity Co. v. Fletcher, 5 Ohio Cir. Ct. Rep., 
633. .In that case the insurance company, it would seem, 
was content with the judgment rendered and did not ask 
for a review of the lower court’s ruling on the question, 
by the supreme court. 

The supreme court of Georgia, in the case of United 
Benefit Society v. Freeman, 36 S. E. Rep., 764, distinctly 
recognizes the right of the assured to be excused from the 
performance of a condition requiring notice to be given 
in ten days after the date of the injury when grounds exist 
which render it impossible to give the notice within the 
time required by the terms of the policy. Says the author 
of the opinion: “So, granting that it was impossible for 
the insured to use his eyes at all during the ten days, we 
do not think this fact would be sufficient to excuse a non- 
compliance with the condition as to giving the notice dur- 
ing that period of time. The evidence was not sufficient 
to support a finding that it was impossible for the plain- 
tiff to give the notice to the society within ten days from 
the date of his injury.” As bearing upon tlie same ques- 
tion we also cite Globe Accident Ins. Co. v. Gerisch, 45 
N. E. Rep. [Tll.], 563; Hoffman v. Accident Indemnity Co., 
56 Mo. App., 301; Oddfellows Fraternal Accident Ass'n v. 
Earl, T0 Fed., 16; 2 Biddle, Insurance, secs. 985, 986. 

From the foregoing, the conclusion is, we think, fairly 
deducible that in construing conditions in a policy of in- 
‘surance with respect to the giving notice of the happening 
of the event and the particulars thereof and preliminary 
proofs, to be complied with subsequent to the event re- 
sulting in loss or injury and for which indemnity is 
claimed, a more liberal construction in favor of the bene- 
ficiary should be given than when the conditions are to be 
complied with prior to the happening of such event and 
for the purpose of continuing the policy in force and ef- 
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fect; that such provisions as to the time in which the 
notice is required to be given or proofs furnished are not 
necessarily and in every instance to be literally complied 
with in order to prevent a forfeiture of the policy, or en- 
title a party to recover for a loss or injury resulting from 
the happening of the event for which indemnity is 
claimed; that a reasonable and natural construction 
should be given such provisions in order to carry out the 
evident intention and manifest purpose of the parties to 
the contract and the object to be accomplished thereby ; 
hat when a time is fixed in a policy of accident insurance 
for the giving of notice of an accident and injury result- 
ing therefrom for which indemnity is claimed, with the 
particulars thereof, which is reasonable in its character, 
this will be regarded as a condition pregedent to be com- 
plied with before recovery can be bag? but when because 
of circumstances and conditions surr6unding the transac- 
tion, obstacles or causes exist preventing and rendering 
impossible the performance of the act within the time stip- 
ulated, the act may be performed thereafter and the 
beneficiary will be excused for the failure, if done within 
a reasonable time, or within the time stipulated after the- 
’ obstacle or cause preventing prior compliance ceases to 
“ exist, the question of the sufficiency of the excuse offered 
and the reasonableness of the time in which the act is per- 
formed to be determined according to the nature and cir- 
cumstances of each individual case, the beneficiary in all 
cases being required to act with due diligence and_ without 
laches on his part. 
It is, however, urged that, conceding the plaintiff did not 
forfeit his rights under his policy because he failed to 
give the notice required within the ten days’ stipulated 
time after the accident happened resulting in the injury 
and loss of time for which the action is prosecuted, the 
delay in giving the notice for the time elapsing until given 
was unreasonable and unnecessary and the evidence is 
insufficient to excuse him from not giving the notice 
sooner and is insufficient to support the finding of the 
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jury in his favor in respect thereto. A careful reading of 
the testimony leads to the conclusion that the evidence 
pertinent to the question of giving notice is sufficient to 
sustain the jury’s finding. The reply heretofore quoted 
clearly states the reason for not giving eaflier notice and . 
receives, we think, substantial support by the evidence 
introduced as shown by the record. The trial court in- 
structed the jury that it was necessary for the plaintiff, 
in order to entitle him to recover, to show by a fair pre- 
ponderance of the evidence that by reason of his deranged 
and disordered condition of mind he was prevented from 
giving the notice in the time required by the conditions 
of the policy; and that if the plaintiff had lucid intervals 
so that he might have advised his family of his policy of 
insurance and had notice given to the defendant more than 
ten days prior to November 29th, 1895, then he could not 
recover. The instructions were very fair and as favorable 
to the defendant as it could reasonably ask. The evidence 
discloses that the injury was occasioned by plaintiff fall- 
ing from a windmill tower, producing a concussion of the 
brain from which he was utterly unconscious for about 
sixteen hours and thereafter his mind appeared deranged 
and crazed for some three or four months. At times he 
was somewhat rational; he had lucid intervals in the 
sense that he could recognize the members of his family 
and immediate friends, could come and go to and from 
his house. But that he had not regained the possession 
and use of his mental faculties in their normal state, dur- 
ing the time intervening between the accident and the 
time notice was given, is entirely manifest from the evi- 
dence, and that he did not in fact recover from his mental 
derangement until long subsequent to the time is equally 
apparent. He was because of his mental condition in- 
capacitated from attending his-ordinary affairs of life. 
He was wild and visionary, trying to run away, and im- 
agined that he was preparing to go to another state. His 
mind during all this period was deranged and disordered 
and at times he became violently insane. His wife knew 
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nothing of the policy. She was opposed to his carrying 
such insurance, and, from the litigation following, her con- 
fidence in its wisdom and prudence is probably not 
strengthened. She discovered among his papers corre- 
spondence indicating that he carried accident insurance 
and when she asked him if he held such a policy he an- 
swered in the negative. She, however, discovered the pol- 
icy and sent the required notice in his name. The verdict 
of the jury was proper and the evidence sufficient in our 
opinion to excuse the plaintiff from earlier notifying the 
defendant of the accident and the injury following, with 
the particulars and other information called for by the 
terms of the provision quoted. The justness of the judg- 
ment and the regularity of the proceedings are fully estab- 
lished by the record. ; 

The judgment should be, and therefore is, in al) respects 


AFFIRMED. 


N. H. MEEKER, TRUSTEE, APPELLEE, V. H. R. WALDRON ET 
AL., APPELLANTS. 


FYLED OCTOBER 16, 1901. No. 10,292. 


1. Chose in Action: Party 1 Interest. A party holding the legal 
title to a chose in action, in whose name the contract was made 
for the benefit. of another, may maintain an action thereon in 
his own name as agent or trustee without joining the bene- 
ficiaries, although he may have no beneficial interest therein. 
Code of Civil Procedure, sec. 32. 


2. Principal: Surety: CoLLATERAL SgcurIty. Where collateral se- 
curity is given by a principal debtor to a surety as indemnity 
because of his suretyship, such security will be regarded in 
equity as a trust for the better security of the debt, and a 
court of equity may properly decree the application of the pro- 


ceeds of the collateral security to the payment of the principal 
indebtedness. F 


3. The Statutory Method of Foreclosing Chattel Mortgages, Is Not 
Exclusive. Notwithstanding the parties to a chattel mortgage 
have stipulated therein for the foreclosure and sale of the mort- 

‘gaged property by advertisement in the manner authorized by 
statute, a court of equity bas jurisdiction to entertain an action 


48 
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thereon, and adjudicate the respective rights of the parties in 


such action. The statutory method of foreclosure is not ex- 
elusive. ; 


4, Giving of New Note, Does Not Release Collateral. The giving of 
a new note for an existing indebtedness will not of itself release 
collateral security held for the payment of such indebtedness. 


ApPraL from the district court for Cass county. 
Heard below before Ramszy, J. Affirmed. 


Samuel M. Chapman, for appellants. 
Strode & Strode, contra. 


Hoicoms, J. 


Plaintiff, appellee here, brought as trustee or agent for 
four creditors of the defendant and appellant Waldron, 
an action in equity for the foreclosure of a chattel mort- 
gage given by appellant, and the application of the pro- 
ceeds of the sale of the personal property mortgaged, to 
the payment pro rata of the indebtedness due to the sev- 
eral creditors of the appellant as aforesaid. 

From the record it appears that the defendant Waldron 
was indebted to the four creditors mentioned, for whom 
and in whose behalf it is alleged the action is brought by 
plaintiff, as trustee, for sums aggregating over $3,000; one 
J. H. McKinnon being liable for the payment of such in- 
debtedness as surety on the instruments evidencing the 
same. During the existence of the said indebtedness, and 
some time prior to the institution of the present proceed- 
ings, the said Waldron executed his certain note for $1,000, 
and the chattel mortgage securing the same, which is now 
in controversy, which it is alleged in the petition was given 
for the purpose of indemnifying McKinnon for becoming 
surety on the notes evidencing the principal indebtedness 
to the several parties mentioned, and that said thousand 
dollar note and the chattel mortgage securing the same 
was by said McKinnon, for a valuable consideration, as- 
signed and transferred to the plaintiff, as trustee, on behalf 
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and for the benefit of said creditors of Waldron. On the 
thousand dollar note which the mortgage in controversy 
secures appears the following indorsement: “This note 
is given to secure Joseph McKinnon against loss as surety 
on notes now outstanding or that he may hereafter sign 
as surety (secured by mtg.) (signed) J. H. McKinnon.” 
- The assignment of the note and mortgage to plaintiff 
is as follows: “For value received, I hereby sell, assign, 
transfer and set over unto N. H. Meeker as the legal agent 
and trustee of the First National Bank of Greenwood, and 
Mr. L. C. Sterling, Carolina Finlay and Gertrude Cutler, 
the within mortgage and notes accompanying the same 
and authorize him to collect and discharge the same.” 

It is also alleged that the principal debtor and his surety 
are insolvent and have been for more than a year past. It 
is prayed that a decree may be entered foreclosing the 
inortgage, fixing the time and place and manner of sale 
of the mortgaged property and that the proceeds arising 
from the sale may be applied pro rata on the respective 
debts due the several creditors for whom the plaintiff was 
acting. Waldron answered and after issues were formed 
a trial was had resulting in findings in favor of the plain- 

tiff and granting to him the relief prayed. There is no 
serious contradiction or conflict in the evidence and the 
inatters presented to us by the appeal are largely ques- 
tions of law rather than of fact. The trial court found the 
several amounts due the creditors of Waldron, specifying 
the same and to whom due, for the satisfaction of which 
the plaintiff brought the action as trustee; also the execu- 
tion and delivery to McKinnon of the note and mortgage 
made the basis of the equitable action; that they were 
executed for the purpose of indemnifying him as surety 
on the four several notes evidencing the indebtedness men- 
tioned and for the purpose of securing payment of said 
notes; that the said mortgage and the note accompanying 
-the same were assigned and transferred by McKinnon to 
the plaintiff as trustee in behalf of and for the benefit of 
the four several creditors; that no part of the sum secured 
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thereby had been paid and that by its terms and conditions 
there was owing to the plaintiff as trustee from the maker 
thereof $1,000; and that the mortgage was a valid lien on 
the property described therein which was ordered adver- 
tised and sold as upon execution and the proceeds thereof 
applied after the payment of the costs of action, pro rata, 

on the indebtedness found due the respective creditors for 
- whom the plaintiff was acting as trustee. 

It is contended by counsel for appellant, defendant be- 
low, (1) that the plaintiff can not maintain the action; 
that he is a self-constituted trustee or agent without au- 
thority to prosecute the action, which should be brought 
and maintained by the real parties in interest, that is, the 
creditors of the defendant Waldron; (2) that thé note and 
mortgage was given to indemnify the surety McKinnon 
personally, and until he has suffered some loss no right of 
action has acerued thereon and that in no event can the 
creditors of the defendant maintain the action when no 
payment has been made or loss suffered by the mortgagee 
to whom it was given as indemnity; (3) that an action in 
equity to foreclose a chattel mortgage will not lie under 
the stipulation of the mortgage, the statutory method of 
foreclosure by notice and sale being exclusive; (4) it is 
also contended that the note evidencing the indebtedness 
to the First National Bank was given subsequent to the 
execution of the note and mortgage in controversy which, 
under no view of the case, could be considered as collateral 
security for such indebtedness. 

In respect of the contention that the plaintiff is not the 
real party in interest and can not, therefore, maintain an 
action on the instruments under which he claims relief, 
it appears from the assignment to him heretofore quoted 
that he is the legal holder thereof as trustee or agent of 
the creditors of the mortgagee. The assignment conveys. 
or purports to convey to him in the capacity mentioned 
all the title, right and interest of the assignor and author- 
izes him to proceed and collect the sum due thereunder as 
fully and effectually as might be done by the mortgagee 
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and payee were it not for the transfer of title and interest 
by virtue of the assignment. 

It is quite true that the creditors have the beneficial in- 
terest in the note and mortgage, assuming they were given 
to secure the indebtedness owing by Waldron to them, but 
will this prevent the legal holder from maintaining an ac- 
tion without joining the beneficiaries as plaintiffs, or must 
they bring an action alone and without regard to the plain- 
tiff’s rights by virtue of a legal and valid assignment to 
him for the purpose stated? We incline to the view that 
this question has already been answered in plaintiff’s favor 
by the prior decisions of this court. Section 32 of the Code 
of Civil Procedure provides that a person with whom or 
in whose name a contract is made for the benefit of another 
may bring an action without joining with him the person 
for whose benefit it is prosecuted. 

In Stoll v. Sheldon, 18 Nebr., 207, it is held that when 
a. promissory note is made to an agent in his own name as 
promisee, he may maintain an action thereon without join- 
ing the person beneficially interested in the note. Says 
the court: “The Code requires an action to be brought in 
the name of the real party in interest, but excepts trustees 
of express trusts, executors and administrators, and per- 
sons in whose names contracts are made for the benefit of 
others. Judge Bliss has referred to the cases bearing upon 
this question. See sec. 57.Code Pleading, and Pomeroy 
more fully in Remedies and Remedial Rights, secs. 171-182. 
The law seems to be definitely settled by the decisions re- 
ferred to, that when a contract is entered into with an 
agent in his own name, the promise being made directly 
to him, he may maintain an action on such contract in his 
own name without joing the person beneficially inter- 
ested.” 

In an Jowa case, under a section of the Code quite sim- 
ilar to our own, it is held by the supreme court of that state 
that “the party holding the legal title to a cause of action, 
though he be a mere agent or trustee with no beneficial 
interest therein, may sue thereon in his own name.” (Crts- 
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sidy v. Woodward, T7 Ia., 354. Says the court, after set- 
ting forth the provisions of their Code, which are very 
similar to ours: “It has uniformly been held by this court 
that, under this provision of the Code, the party holding 
the legal title to a cause of action, though he be a mere 
agent or trustee, with no beneficial interest therein, may 
sue thereon in his own name,” citing a number of prior 
decisions. Of the same import are Wetmore v. Hegeman, 
88 N. Y., 69, and Lundberg v. Northwestern Elevator Co., 
42 Minn., 37. The plaintiff was the holder of the legal 
title of the note and mortgage on which the action is 
grounded. The contract was made in his name as agent 
or trustee, and his right to maintain an action in his own 
name is authorized by the section of the Code referred to. 

The second contention is that, under the agreement 
of the parties to the note and mortgage in contro- 
versy, it was available only to McKinnon in case he 
sustained actual loss by reason of his becoming 
and being surety for Waldron, and that it was not 
a chose in action which could be assigned by McKinnon, 
and a cause of action arise thereon in favor of the as- 
signee, and in no event could a cause accrue until after 
McKinnon had.paid all or part of the indebtedness for 
which he was surety. It is pleaded in the petition and sup- 
ported by the evidence that both the principal and surety 
on the original indebtedness were wholly insolvent and 
had been for some time. This, in our judgment, would con- 
stitute ample equitable grounds to justify a court of equity 
in directing the collateral security to be sold and the pro- 
ceeds applied on the principal indebtedness. Under well 
settled and recognized principles of equity it seems quite 
clear that the lien of the mortgage on this property is ulti- 
mately for the benefit of the holders of the original indebt- 
edness, who, in a proper case, should be adjudged entitied 
to subrogation to the rights of the surety. When the 
surety is insolvent, as in this case, or for failure otherwise 
to discharge the legal obligation he had assumed, it would 
seem the equitable principle of subrogation could be in- 
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‘voked. The object and purpose of the chattel mortgage 
to be finally accomplished was to secure payment of the 
principal indebtedness by the mortgagor, who was pri- 
marily liable therefor. It was his obligation, and to secure 
its satisfaction out of his own means as the one on whom 
the obligation first rested, he entered into the contract 
with his surety whereby the mortgage was executed so that 
in case he did not satisfy the debt and the surety was com- 
pelled to, recourse could be had to the collateral security. 
The payment by the surety of the debt would not cancel 
it as to the principal debtor, who yet would remain liable 
for its satisfaction out of his own property. Had the prin- 
cipal creditors possessed collateral security and the per- 
sonal surety had paid the indebtedness it would hardly be 
doubted that he would be entitled to be subrogated to the 
rights of the creditcrs to such collateral security; and ona 
parity of reasoning, we can see no difference in principle 
as to the right of the principal creditors to be subrogated 
to the rights of the surety upon his inability or failure to 
respond to his obligation. 

This court has held in Richards v. Yoder, 10 Nebr., 429, 
that “Where a surety for the payment of a debt receives a 
security for his indemnity and to discharge such indebted- 
ness, the principal creditor is in equity entitled to the full 
benefit of that security.” Chancellor Walworth in Curtis 
v. Tyler, 9 Pai. Ch. [N. Y.], 431, 485, states the principle 
as follows: “It is well settled, however, that where a 
surety, or a person standing in the situation of a surety for 
the payment of a debt, receives a security for his indem- 
nity and to discharge such indebtedness, the principal 
creditor is in equity entitled’ to the full benefit of that se- 
curity. And it makes no difference that such- principal 
creditor did not act upon the credit of such security in the 
first instance, or even know of its existence.” 

Minshall, J., in the case of Pendery v. Allen, 19 L. R. 
A. [Ohio], 367, 370, uses the following language: “It-is 
a well-settled rule in equity that where a surety, for his 
own indemnity, takes a collateral security from his prin- 
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cipal, such security is regarded, in equity, as a trust for 
the better security of the debt, and chancery will compel 
the execution of the trust for the benefit of the creditor,” 
citing Vail v. Foster, 4 N. Y., 312; Kelly v. Herrick, 131 
Mass., 373; Green v. Dodge, 6 Ohio, 80; Hastman v. Foster, 
8 Met. [Mass.], 19; Paris v. Hulett, 26 Vt., 308; Chamber- 
lain v. St. Paul & 8. C. R. Co., 92 U. S., 299, 23 L. Ed., 715; 
Heath v. Hand, 1 Pai. Ch. [N. Y.], 329. 

From the foregoing, we think it must be regarded as con- 
clusive that the trial court was warranted in treating the 
principal creditors as entitled to subrogation to the rights 
of the surety in the collateral security he possessed, and 
especially so in view of the assignment to the plaintiff of 
all the interest and title of the surety in and to the prop- 
erty mortgaged for the purpose of having the proceeds ap- 
plied in satisfaction of the principal indebtedness. 

Tt is next contended that the trial court had not jurisdic- 
tion to entertain the action and decree a foreclosure of the 
chattel mortgage when the parties thereto had stipulated 
in the instrument as to the method of foreclosure by adver- 
tisement and public sale in the manner authorized by stat- 
ute. The contention is not, in our judgment, tenable. The 
statutory method of advertisement and sale is not exclu- 
sive even though the parties stipulate in the mortgage for 
the foreclosure of the mortgagor’s equity of redemption in 
that manner. It is the law in this state in respect to per- 
sonal property mortgaged or pledged as security for the 
payment of a debt that the legal title to the property re- 
mains in the mortgagor until divested by foreclosure pro- 
ceedings and sale as provided by law and that until the 
title is so divested the mortgagee acquires and has only a 
lien thereon. Bedford v. Van Cott, 42 Nebr., 229; Musser 
v. King, 40 Nebr., 892; Murray v. Loushman, 47 Nebr., 256. 
Equity courts are especially vested with jurisdiction in 
matters pertaining to the adjudication of the rights of par- 
ties in respect of liens and conflicting interests arising 
therefrom upon property both real or personal. In the 
present controversy there were involved questions appeal- 
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ing peculiarly to a court of equity and the action could, 
we think, be rightfully maintained as an action in equity 
for the purpose for which it was instituted. It is the right, 
says the chancery court of New Jersey, for a mortgagee 
to foreclose his mortgage in equity. He is not bound to 
incur the risk of selling the property without the sanction 
of a decree. Freeman v. Freeman, 17 N. J. Eq., 44. 

A mortgagee of chattels may either resort to a court of 
equity to compel a redemption or to foreclose the mort- 
gagor’s right to redeem or he may obtain the same object 
by a fair sale of the property after due notice to the mort- 
gavor. Wilson v. Brannan, 27 Cal., 258, 270; Rich +. Milk, 
20 Barb. [N. ¥.], 619. The power of sale contained in a 
mortgage of chattels does not preclude the mortgagee from 
proceeding in equity to foreclose the mortgage. Bennett v. 
Reef, 16 Colo., 431. The fact that there is a power of sale 
in a chattel mortgage does not affect the right to foreclose 
it by action. Forepaugh v. Pryor, 30 Minn., 35, and au- 
thorities therein cited. 

Our attention is also called to the fact that of the notes 
evidencing the principal indebtedness the one in favor of 
the First National Bank of Greenwood was executed sub- 
sequent to the time the mortgage indemnifying the surety 
was given and for that reason it is insisted the mortgaged 
property can not be held as collateral security for the in- 
debtedness represented thereby. But it is entirely clear 
from the evidence that the indebtedness was existing at 
the time and was intended to be secured to the same ex- 
tent and the mortgage given for the same purpose as that 
of the indebtedness of the other three creditors mentioned. 
The fact that a new note had been given to evidence the 
same debt would not change the respective rights of the 
parties with relation to the collateral security; and the 
trial court rightly included this particular item of indebt- 
edness with the others mentioned, as resting on an equality 
and entitled to share in the proceeds of the sale of the col- 
lateral security. 

We arrive at the conclusion that the decree appealed 
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from was entered in conformity with law and principles 
of equity and should therefore be affirmed, which is ac- 
cordingly done. 

AFFIRMED. 


Towa LOAN & TRUST COMPANY, APPELLEE, VY. BENJAMIN 
WHISTLER ET AL., APPELLANTS. 


FILED OcTOBER 16, 1901. No. 10,336. 


1. Description of Land in Mortgage and Decree. When agricultural 
Jands are described in a mortgage and decree of foreclosure and 
order of sale as certain numbered lots in a given section, town 
and range, and sold by the sheriff in one body or tract, the 
appraisement and sale of the land in one body will be taken as 
prima facie evidence that it consists of only one body or tract 
of land, used and enjoyed for one purpose, and sufficient to sup- 
port ’the appraisement as made, in the absence of a showing 
that the land as described consists of separate and distinct 
tracts or parcels. 


2, Appraisers:. FREEHOLDERS: RETURN or Suerirr Prima Facie Evi- 
DENCE. When the return of the sheriff shows that the appraisers 
were freeholders, this.is prima facie evidence of that fact, even 
though in the certificate of appraisement it is not certified the 
appraisers are freeholders. 


3. Notice of Sale Sufficient. Notice of sale held sufficient, although 
not stating whose interest in the land was being sold, nor the 
amount due for the satisfaction of which the land was to be 
sold. . 


AppraL from the district court for Buttalo county. 
Heard below before SULLIVAN, J. Affirmed. 


Willis D. Oldham and J. M. Easterling, for appellants. 
Fred A. Nye, contra. 


Hotcome, J. 


From a final order of confirmation of sale of real estate 
on an order of sale in foreclosure proceedings and the over- 
ruling of objections thereto and to the appraisement made 
of the property sold, the defendants appeal. The objec- 
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tions argued in brief of counsel for appellants are as fol- 
lows: It is first contended that the land was not appraised 
and sold in separate “lots” or parcels as should be done. 
The decree covered and included, as did the mortgage, un- 
der the findings of the court, the entire tract appraised 
and sold, which is described as “lots six, seven, eighteen, 
and nineteen in section eighteen in township twelve, north 
of range sixteen, west of the sixth principal meridian, tn 
Buffalo county, Nebraska.” The land is all in one section, 
evidently agricultural land, and in the absence of anything 
_ to the contrary we can only infer that it is one tract or 
parcel enjoyed and used for one purpose only and as such 
may be properly appraised and sold in one body, especially 
in view of the fact that its total value is less than required 
to satisfy the mortgage lien. The designation of the land 
.as certain numbered lots in the section is the designation 
ordinarily used in the governmental survey where a quar- 
ter section can not be subdivided into tracts of forty acres 
each, the subdivisions when so made being more or less 
than forty acres, and yet, as respects the question of 
whether the land is composed of one body, tract or parcel, 
would be the same as were it described, as is generally the 
case, by subdivisions of the sections into quarters, eiglties 
and forties. It is not contended nor is it argued that the 
body of land sold consisted of more than one parcel or 
tract except as it is designated as lots, and the sheriff’s 
action in appraising and selling it as one entire tract, in 
the absence of a contrary showing, should, we think, be 
held sufficient prima facie evidence of that fact. 

It is next contended that the certificate of the sheriff 
in the matter of the appraisement does not show that the 
appraisers called were freeholders and for that reason the 
appraisement is invalid. But it is shown by his return to 
the order of sale under which he acted and made the ap- 
praisement, that the two appraisers, naming them, who 
with him made the appraisement were two disinterested 
residents and freeholders. The return is in nowise chal- 
lenged and is sufficient to show that the appraisers were 
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possessed of the qualifications required by statute in re- 
spect to their being freeholders. 

Lastly, the notice of sale is challenged as being faulty 
and insufficient in that it does not state whose interest was 
to be sold nor the amount for which the sale was to be 
made. The notice contains all that is required by statute. 
The other information which it is urged it should contain 
is a matter of public record to which it refers and which 
may be ascertained by any one interested. Stratton v. 
Leisdorph, 35 Nebr., 314. The notice, we think, was suffi- 
cient. 

The order of confirmation is 

APFIRMED. 


LILLIAN ACKERMAN, APPELLEE, Vv. ANDREW G. ALLENDER, 
IMPLEADED WITH Henry L. Prerers, APPELLANT. 


FILED OcTOBER 16,1901. No. 10,351. 


1. Order Vacating Appraisement Presumed Made on Sufficient Show- 
ing. An order vacating an appraisement of real estate being 
sold under an order of sale in foreclosure proceedings, entered 
on the application of the plaintiff, on the ground that one of 
the appraisers was not. a freeholder, will, in the absence of the 
evidence on which the order was inade, be conclusively presumed 
to have been made upon a showing amply sufficient to sustain 
the action taken. 


2. Vacating Appraisement: HarmiEss Exror. When an appraisement,. 
of real estate is set aside and a new appraisement is made, 
which is much higher than the first, and under which the land 
is sold, a party claiming to own the land is not prejudiced 
by the order vacating the first appraisement, and, even if errv- 
neous, it is no sufficient ground of objection to the confirmation 
of the sale. 


APPEAL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


E. A. Cook, for appellant. 


W. H. Thompson and Thompson & Thompson and J. L. 
Iensminger, contra, 
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Houcoms, J. 


Defendant appeals from a final order of confirmation 
of sale of real estate, made in foreclosure proceedings. The 
ground of the objection, as urged in brief of counsel for 
appellant, is that a second appraisement of the mortgaged 
premises was made and the property sold thereunder be- 
fore the same had been twice offered for sale under a prior 
appraisement and not sold for want of bidders. There are 
two very substantial reasons why the objection can not 
prevail. The record presented discloses that after the first 
appraisement, on motion of the plaintiff,it was by the order 
of court vacated and set aside on the ground that one of 
the appraisers was not a freeholder as required by law. No 
exception was taken to this order nor is the evidence pre- 
served and presented to us on which the court acted when 
the order was entered, and it will, in the absence of such 
evidence, be conclusively presumed that the court acted 
upon a showing amply sufficient to sustain the action 
taken. The defendant at no time made any attempt to 
have this order vacated for any reason and it must now, 
we think, be regarded as having been correctly entered. 

It also appears from the record before us that the first - 
appraisement, which the defendant is contending the sale 
should be made under, fixed the gross value of the lands 
ordered sold at the sum of $1,600, while the second ap- 
praisement, which is objected to, finds the gross value to 
be $2,400. It is hard to conceive, admitting an irregularity 
existed in setting aside the first appraisement, how the de- 
fendant has been prejudiced by the procedure taken. The 
second appraisement being higher the appellant is bene- 
fited and has no valid objection on that ground to the 
confirmation of the sale. Nebraska Loan & Trust Co. v. 
Hamer, 40 Nebr., 281. 

The order of confirmation is accordingly 


AFFIRMED. 
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THOMAS MULLALLY Vv. JOSEPH DINGMAN, 
Finep Ocrorer 16, (901. No, 10,383. 


1. Question of Fact: Conrnicrina Evipexce: Review. Questions of 
fact determined upon fairly conflicting evidence by a jury will 
not be examined in error proceedings in the supreme court. 
Lydick v. Gill, 57 Nebr., 89. 


2. Interest: DELayrep PAYMENT. When money is due and withheld by 
unreasonable delay of payment, interest may be allowed at the 


rate of seven per cent. per annum. Conipiled Statutes, 1901, 
ch. 44, see. 4. 


: CHARGE OF CourRT. It is not error, as to a defendant in a 
suit for wages alleged to be due and unpaid, to charge the jury 
that plaintiff could recover interest on whatever sum was found 
due him at the rate of seven per cent. per annum after six 
months from the time the amount has been witheld to the time 
of the trial. 


~ 


. Plea of Payment: BuRDEN or Proor. When payment is pleaded, 
which is disputed, the burden is on the party pleading payment 
to prove the same by a preponderance of the evidence; and if he 
fails to do so, or if the evidence on that issue is evenly balanced, 


proof of payment is insufficient, and it is not error to so instruct 
the jury. 


Error from the district court for Harlan county. Tried 
below before BEALL, J. Affirmed. 


J. G. Thompson, for plaintiff in error. 
C. M. Miller, contra. 


FoOucoms, J. 


. 


The plaintiff below, defendant in error, sued to recover 
for wages alleged to be due for three months’ employment 
by defendant, plaintiff in error, for which it is alleged in 
the petition he was to receive $16 per month, no part of 
which had been paid except the sum of $22.59. Judgment 
was prayed for in the sum of $25.41 and interest. The an- 
swer alleged the contract of employment was for a period 
of six months at the agreed price of $15 per month; that 
the-plaintiff had worked only two months and that $28.70 
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had been paid to him therefor; that the defendant had been 
damaged in the sum of $15 by the plaintiff’s breach of con- 
tract, and that after allowing all just credits there was 
due defendant from plaintiff $13.70 for which he prayed 
judgment. The case went to trial upon the issues thus 
formed and resulted in a verdict and judgment in favor of 
the plaintiff for $26.50. Defendant brings error. 

It is argued that the verdict is not sustained by sufficient 
evidence. On the points in issue, as to whether the contract 
of employment was for the period of six months or by the 
month for no specified time, and the amount paid plaintiff 
over and above the sum admitted by him, the evidence is 
fairly conflicting, which precludes us from saying the ver- 
dict is not supported by sufficient evidence. Lydick v. Gill, 
57 Nebr., 89. 

Two instructions given the jury were excepted to by de- 
fendant and the giving thereof is assigned and argued as 
error prejudicial to him. The first is as follows: “Tf you 
find in favor of the plaintiff-in this action you will then 
allow him interest on such amount as you find due him 
at the rate of seven per cent. per annum six months from 
the time said amount has been withheld up to the present 
time.” Under the plaintiff’s theory of the contract, which 
it is evident the jury found to be the correct one, he would 
be entitled to interest on the money withheld from the ’ 
time it was due, which would be at the expiration of the 
term of service, unless perchance each month’s wages be- 
came due and payable at the end of the month, which we 
need not: here determine. The statute provides that, on 
mouey due and withheld by unreasonable delay of pay- 
ment, interest may be allowed at the rate of seven per 
cent. per annum. Compiled Statutes, 1901, ch. 44, sec. 4. 
The defendant insists that interest can not be recovered 
until six months after the money becomes due. This, in 
effect, is what the court told the jury. The money could 
not be withheld until it became due, and therefore the in- 
struction conforms to the defendant’s view of the law of 
the case. Even treating the amount sued for as the bal- 
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ance of an unsettled account, the instruction must be re- 
garded as giving to the defendant all that he could right- 
fully ask. It can not, we think, under any reasonable rule 
of interpretation be said that the money was or could be 
withheld until the termination of the services rendered, and 
the instruction advises the jury not to allow interest until 
six months after that time. The instruction was more 
favorable to the defendant, in our judgment, than he was 
entitled to. The other instruction excepted to-is as fol- 
lows: “You are instructed that the burden of proof of 
payment in this action is upon the defendant, and, if you 
find that the evidence in this action is equally balanced 
upon the point of payment, you will then find 
as to such point in favor of the plaintiff.” As to 
the amount claimed to have been paid in excess of the 
sum admitted by the plaintiff, the burden of proof 
was certainly on the defendant to establish payment 
by a preponderance of the evidence, and if he failed to do 
so or if the evidence was on that controverted point evenly 
balanced, the plaintiff was entitled to a finding in his favor 
as to such disputed payment. Although not clearly ex- 
pressed, we think this is the purport of the instruction. 

Other errors assigned are not argued and are, therefore, 
deemed waived. 

Perceiving no prejudicial error in the record, the judg- 
ment of the trial court is 
: AFFIRMED. 


. 


Epwin A. BooTH, APPELLANT, V. GUSTAV KESSLER ET AL., 
APPELLEES. 


FILep OCTOBER 16, 1901. No. 10,392. 


1, Finding of Court Based on Conflicting Evidence, Will Not Be Dis- 
turbed. When the evidence is fairly conflicting or where the 
case, as made by the evidence, is such that reasonable minds 
might fairly differ as to the correct and proper conclusion to 
be drawn therefrom, a finding of fact made by the trial court 
will not be disturbed on appeal. 
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. Finding of Court of Same Weight as Verdict of Jury in All Cases. 
Findings on questions of facet by a trial court are entitled to: 
the same weight and same presumption of correctness as a ver- 
dict of a jury, and the rule is the same whether the case is 
rought to this court on error or appeal, and applies to all 
classes of actions. Burlingim v. Warner, 39 Nebr., 493. 


3, Evidence: Finpive. Evidence examined, and held sufficient to sup- 
port the finding and decree of the trial court. ; 


APPEAL from the district court for Thayer county. 
Heard below before Hasrines, J. Affirmed. 


Richards & Dinsmore, for appellant 
John T. McCwuistion, contra. 


HOLcomMB, J. 


The plaintiff, appellant here, began an action in equity 
for the foreclosure of a real estate mortgage, grounding 
his cause of action and right to the relief prayed upon 
allegations the substance of which was the execution and 
delivery of the promissory note and mortgage sued on to 
one C. M. Weiss, and his purchase of the samnie in the ordi- 
nary course of business for a valuable consideration and 
before maturity, thereby placing himself in the attitude 
of an innocent holder of the note for value before maturity. 
The defendants, appellees, pleaded a want of considera- 
tion and that the note and mortgage were given to the said 
Weiss but that he was acting as the agent of the plaintiff, 
who was the principal in the transaction, although the 
note and mortgage were taken in the name of the agent, 
and that the plaintiff was not an innocent purchaser for 
value before maturity. After reply a trial to the court was 
had on the issues raised by the pleadings, which resulted 
in findings generally in favor of the defendants, and that 
Weiss acted as the agent of the plaintiff, who was his prin- 
cipal, and undertook in the first instance to make the loan 
through Weiss, as his agent, and in whose name the note 
and mortgage were executed. Plaintiff appeals, and ar- 

49 
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gues in his brief that the evidence is insufficient to sustain 
the findings of the trial court, and is contrary thereto. 

The defendant, Gustay Kessler, undertook to procure a 
loan of $450, which with.money he then had on hand was 
sufficient to pay a prior mortgage on his land for the sum 
of $1,000. A very slight examination of the bill of excep- 
tions containing the evidence convinces one that, as be- 
tween the proposed borrower, Kessler, and Weiss, the lat- 
ter was acting as agent of an undisclosed lender, and un- 
dertook to negotiate a loan for the amount desired. The 
written application was made and the note and mortgage 
executed to Weiss for the purpose of sending them to an 
“eastern party,” as expressed by him, who was to make 
the loan and forward to him the funds thus to be borrowed. 
Whether or not the plaintiff, as between him and the mort- 
vagor, did in fact take the note and mortgage from Weiss 
as one of the principals in the transaction, or as purchaser 
in the ordinary course of trade, presents a more difficult 
proposition under the evidence submitted in the case. The 
veal and decisive test is the question of agency. 

The evidence, we think, shows that in the execution of 
the note and mortgage, Weiss took them in his own name 
for the purpose of obtaining the loan from the plaintiff, 
and that he did not intend nor was it understood by the 
parties that he was negotiating the loan on his own behalf 
as lender. The note and mortgage were by their terms 
made payable at the First National Bank of Candor, New 
York, where the plaintiff resided. At the time of the exe- 
cution of the note and mortgage to Weiss there was also 
executed by the defendants a formal application for a loan, 
stating the security offered, the condition and situation 
of the same, prior incumbrances, what the money was 
wanted for, and much other information of interest to a 
prospective lender. In this application Weiss was desig- 
nated as the agent of the borrower, but if an agent at all, 
he was obviously the agent of the plaintiff,. notwithstand- 
ing such designation. There was also a long list of ques- - 
tions and answers prepared as a part of the application, 


= 
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giving information pertaining to the proposed loan and 
its desirability, to which Weiss as “correspondent” signed 
his name as such, and in which the loan was recommended. 
to be made as applied for, and on the security offered. The 
mortgage was filed and recorded and an abstract of title 
completed showing the exact status with respect to title 
to the land, and with blank indorsements on the note, and 
coupons for interest, all the papers mentioned were sent 
to the plaintiff. Very shortly afterward a draft for the 
money, also the money on another loan, was by plaintiff . 
sent to and received by Weiss, who credited the same to 
plaintiff’s account in the bank in which Weiss was cashier, 
and which afterwards failed, without payment thereof to 
the defendant or on the prior incumbrance for the partial 
satisfaction of which the loan was applied for. Upon the 
receipt of the draft for the amount of the loan, Weiss exe- 
cuted a formal assignment of the mortgage to the plaintiff. 
It is shown that a number of similar transactions were had 
between the plaintitf and Weiss with respect to other 
loans. But little of the correspondence regarding these 
transactions is in evidence. In a letter from the plaintiff 
to the defendants’ attorneys, long after the transaction, he 
says with regard to the satisfaction of the balance of the 
prior mortgage: “If this mtg. is actually paid or whose 
money paid it whether by the money I sent Weiss or by 
Kessler’s own money (or it may not have been paid at 
all) I have no way of knowing * * *.” »The language 
is, we think, inconsistent with the idea that plaintiff pur- 
chased the note and mortgage from the payee therein 
named but rather indicates that he sent the money to 
Weiss in response to the application of the mortgagor for 
a loan for the purpose mentioned. In this connection it 
is pertinent to remark that the evidence is entirely clear 
upon the point that the application for the loan was made 
for the purpose of paying a balance due on a prior mort- 
gage; that the prior mortgage was not satisfied and that 
plaintiff was advised of this fact when he accepted the note 
and mortgage in question ;and that he forwarded the money 


i 
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to Weiss evidently for the purpose of having the prior 
mortgage satisfied before he intended the transaction 
should be closed. Other evidence of much the same charac- 
ter was introduced. We can not say the trial court was not 
justified, from all the facts and circumstances shown in evi- 
dence, in finding that in the transaction Weiss acted as the 
agent of the plaintiff and that plaintiff did not in fact 
purchase the note and mortgage of Weiss as alleged. 
There is no very serious conflict or contradiction in the 
evidence. Aside from the testimony of the plaintiff 
wherein he testifies that he bought the note and mortgage 
of Weiss and paid him for them,—which is in the nature of 
a conclusion rather than a statement of fact,—there is no 
substantial controversy as to the facts surrounding the 
transaction and which lead up to and establish the ulti- 
mate fact and chief point in controversy; that is, the char- 
acter of the transaction as between the three active agents 
thereto and principal participants therein. We incline to 
the view that, as established by the evidence, it is a case 
where reasonable minds might very properly differ as to 
the proper conclusions to be drawn therefrom, and, if so, 
we are not warranted in disturbing the finding, even 
though we might be of the opinion that a different con- 
clusion than that reached by the trial court might be more 
proper. The rule is that in appeal and a trial de novo 
the findings of the district court will not be disturbed un- 
less they can not be reconciled with any reasonable con- 
struction of ‘the testimony (Gadsden v. Phelps, 37 Nebr., 
590); that when only questions of fact are presented as 
to which there is sufficient evidence to sustain the findings 
of the district court, judgment will be sustained. Cun- 
ningham v. Katz, 38 Nebr., 29. Findings on questions of 
. fact by a trial court are entitled to the same weight and the 
same presumption of correctness as a verdict of a jury, and. 
the rule is the same whether the case is brought to this 
court on error or appeal, and applies to all classes of ac- 
tions. Burlingim v. Warner, 39 Nebr., 4938. 
The decree appealed from must be 
AFFIRMED. 
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Emity H. KetCHuM, APPELLANT, Vv. COLUMBIA HLARRISON 
ET AL., IMPLEADED WITH CHARLES B. MARSH, APPELLEE. 


FILED OCTOBER 16,1901. No. 10,435. 


When the Transcript Is Fatally Defective, the Decree Will Be Af- 
firmed. At the time of confirmation of sale in a mortgage fore- 
closure proceeding an order was entered giving to a party the 
right to cultivate, harvest, and remove the crops planted by him 
on the premises sold, from which the plaintiff, being the pur- 
chaser, appeals. No transcript of the pleadings forming the 
issues in the case or of the findings and decree at the time of the 
rendition of the decree of foreclosure being preserved in the 
record presented, we are unable to determine whether the order 
complained of is within the issues tried and determined, and 
therefore affirm the same. 


APPEAL from the district court for Buffalo county. . 
Heard below before SuLLIVAN, J. Affirmed. 


Warren Pratt, for appellant. 
Bh. O. Hosteticr, contra. 


Howucomn, J. 


At the time of entry of the final order of confirmation 
of a sale of real estate made in proceedings of foreclosure 
of a mortgage on the premises sold, the court made the 
following additional order or decree: “It is further or- 
dered, adjudged and decreed by the court that the defend-° 
ant Charles B. Marsh, the grantee of the defendants 
Columbia and Sarah M. Harrison, is to have the right to 
cultivate, harvest and remove the crops now growing on 
said land and planted by him.” 

The plaintiff who purchased the premises at the fore- 
closure sale appeals from that part of the final order or 
decree which is quoted. The record upon which we are 
asked to pass upon the question consists of a transcript of 
an order of sale issued on the decree of the district court 
in the action, and the subsequent proceedings had there- 
under. 
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No evidence appears to have been submitted at the time 
of confirmation of sale and the entry of the order com- 
plained of. No transcript of the pleadings forming the 
issues in the case or of the findings and decree at the time 
of the rendition of the decree of foreclosure is presented, 
and whether or not the order complained of is within the 
issues tried and determined in that action we are unable 
to say from the record brought to this court, and we are 
therefore precluded from passing upon the question thus 
raised and presented. 

The right of the party in whose favor the order was 
made to the use of the land for the crop season mentioned 
may have been superior to the interest of the mortgagee or 
the purchaser at the foreclosure sale, and may have been 
so found and determined in the prior proceedings, and the 
‘ question thus tried may have been altogether within the 
issues raised by the pleadings, from all that appears from 
the record upon which we are asked to decide the correct- 
ness of the order excepted to. 

For the reasons stated the order and decree is 


AFFIRMED. 


SouTH OMAHA WATER-WoRKS COMPANY V. FRANK Voca- 
SEK, ADMINISTRATOR. 
FILED OCTOBER 16, 1901. No. 9,815. 
Commissioner’s opinion, Department No. 1. 


1. Contributory Negligence: EvipENcE: Guy-WIRE: ELectrRic Cur- 
RENT: KNOWLEDGE: WARNING. Evidence that deceased, a lad of 
seventeen years, knew that a guy-wire of an electric-light post 
carried an electric current, and that he voluntarily laid his 
hands upon it after being told by a younger companion to watch 
out and get away, does not conclusively establish contributory 
negligence where it also appears that the current had been 
running over this guy-wire for several days, with notice to de- 
fendant, and that the wire had been handled, pulled and shaken 
frequently by various parties during that time, and. a few min- 
utes previously to the fatal occurrence, by deceased, and by 
other in his presence, without harm. 


Vou. 62] SEPTEMBER TERM, 1901. 711 


South Omaha Water-Works Co. vy. Vocasek. 


: : : : : REFUSAL OF INSTRUCTION. In- 
structions to the effect that if such a lad, knowing such a guy- 
wire was carrying an electric current, voluntarily took the wire 
in his hands, his doing so was such negligence as precluded any 


recovery for his death from the act, held properly refused. 


3. Next of Kin: RELATIVES: EVIDENCE. Where there was proof tend- 
ing to show that the next of kin, the father, was receiving from 
him pecuniary assistance in supporting the 1vother and brothers 
and sisters of deceased, it was not error to admit proof of the 
existence of such relatives. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


’ Woolworth & McHugh, for plaintiff in error. 
John C. Cowin, W. C. Lambert and A. L. Sutton, contra. 


HAStines, C. 


Action for causing the death of Robert Vocasek through 
an electric shock from a guy-wire attached to a post in 
plaintiff in error’s electric lighting plant. Verdict for 
plaintiff below. Defendant brings error by eighteen as- 
signments, only three of which are relied upon in the 
briefs and arguinent: (1) That the evidence conclusively 
shows such negligence on the part of plaintiff’s intestate 
as to entirely preclude any recovery on account of his 
death; (2) that the trial court did not properly submit to 
the jury the issues as to such contributory negligence, par- 
ticularly in refusing defendant’s instructions No. 3 and 
No, 5; and (3) error in permitting testimony as to the 
existence of a wife and other children of the deceased’s 
father, the plaintiff. The errors will be discussed in their 
order. 

As to the first, it seems clearly established that the de- 
ceased knew before the fatal contact that the guy-wire car- 
ried an electric current. It appears also that it had for 
some days become quite the regular thing for the boys of 
the vicinity to gather about the post and guy rope and 
experiment with the current, and defendant’s evidence in- 
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dicates that on the night of the injury twenty-five or thirty 
or more persons, variously denominated “kids” and “‘boys,”’ 
had gathered around the place. It seems that pretty 
shortly after the lamps were lighted on July 3, 1896, the 
deceased with one Strangland came to the place and there 
found one Dwyer; deceased being seventeen, the others 
fifteen years of age. Strangland touched the guy-wire with 
a nail stuck through a piece of weed a few inches long 
and received quite a shock, which he supposes deceased 
must have known of. Deceased grasped and pulled on 
or shook the wire twice, dropping it quickly as his com- 
panions suppose, because of the shock received. Both of 
deceased’s companions had touched the wire on previous 
occasions and received some shock. It appears from the 
testimony of both these lads that other boys were touch- 
ing. the wire that night. It appears also from the testi- 
mony of a police officer, Philip Connell, that other boys 
were catching hold of the guy wire, and pulling it, causing 
sparks at the point where it rubbed against the electric. 
light wire. It appears that on the second time that de- 
ceased seized the wire, one, at least, of his younger com- 
panions suggested that he “watch out,” to which he re- 
plied by asking if doctors did not give electricity to peo- 
ple, and Dwyer replied, “Yes, a certain amount.” After 
something more than a half an hour of this, the two com- 
panions tried to coax deceased to “go up town.” Strang- 
land at least seems to have used some playful force, but 
after going some 90 or 100 feet he broke from them and 
turned back. About 9 o’clock the policeman, Connell, 
testifies that in crossing the street from the pole and guy 
wire to Koutsky’s saloon, he met deceased, and as he 
reached the saloon door looked back and saw him throw 
up his hands and fall, and on going across found him dead. 
The saloon-keeper, Koutsky, says he saw him put his hands 
on the wire and he dropped dead. Some effort is made to 
discredit the two lads who, at the time of the trial, a year 
later, were still only sixteen years of age. It seems hardly. 
worthy of counsel to do so. Their testimony is not volun- 
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teered nor seemingly colored by any bias for the defendant, 
at least, on the part of Strangland, with whom Dwyer’s 
testimony is quite in harmony; and Connell’s statement 
does not necessarily conflict with either, the only discrep- 
ancy being as to the time after they left till the fatality 
occurred, and the disagreement as to that is not serious. 
The fact that Connell did not see Vocasek till just as he 
was crossing to his death indicates simply that all three 
had started away without his observing them, or before 
he came. There séems no doubt as to the precise character 
of the occurrences. We are not of the opinion that they 
constitute per se contributory negligence, which must re- 
lieve the defendant from liability for this result of its ad- 
mitted failure to exercise due care of its dangerous cur- 
vent. The fact that a large number of young men and 
boys were playing with this wire, touching it and catching 
_ it and pulling it away from its contact with the other 
wire, and so making sparks, that deceased himself had with 
impunity handled it earlier in the evening, was enough to 
disarm his caution and deprive of its negligent character 
the contact which killed him. Unless the doctrine is true, 
which counsel partly claim in their brief, but expressly re- 
nounced at the argument, that a youth of seventeen is to 
be presumed to know and consider even against the evi- 
dence of his own eyes and sense of touch, that a waste 
current of electricity through a guy wire is dangerous, 
then this is not per se contributory negligence. 

As to the second point, instruction No. 3 asked by de- 
fendant expressly tells the jury that voluntarily taking 
hold ef a wire carrying a current from an electric light 
wire was such negligence as precludes recovery for the re- 
sulting death. If the foregoing conclusion as to the ef- 
fect of such a condition of affairs with such a degree of 
continuance as in this case is correct, the instruction was 
rightly refused. Instruction No. 5, also refused, is to 
much the same effect, with the additional suggestion that 
if the deceased had a reasonable belief that his action was 
safe, it was still negligent. As we have concluded that 
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what he had seen and experienced was sufficient to give the 
youth a reasonable belief that his action was safe, and 
therefore it was not negligent, it follows that this instruc- 
tion was rightly refused. The fact that sparks came from . 
the point of contact of the wires when the guy-wire was 
pulled would seem to indicate that pulling broke the con- 
nection, and the fatal result was rather due to his simply 
seizing the wire, as described by the witness Koutsky. 
But whatever weight might be given to the suggestion that 
the fatal current was due to deceased’s pulling of the wires 
into contact, if taken by itself, the other matter in this in- 
struction 5 vitiates it. It can hardly be possible that our 
youth are required, at the peril of their lives, to learn the 
actual, as distinguished from the reasonably apparent, 
qualities of wires stretched in much frequented city 
streets. 

The third error of course has to do only with the amount 
of damages, and not with the right of recovery. The jury 
assessed the full amount of damages allowed by the stat- 
ute, and it is claimed that the trial court-should not have 
permitted testimony that plaintiff had a wife, the mother 
of Robert, and other children, his brothers and sisters. 
Defendant claims that these facts appear in other parts 
of the record without objection, and if their appearance 
at the place complained of is error it is without preju- 
dice. Of course, the establishment of the poverty of 
plaintiff, or the dependence upon him of the mother 
and other children, as a direct. ground for the jury’s ac- 
tion upon the matter of damages, is wholly  inad- 
missible. The cases cited by plaintiff in error seem, 
so far as we have examined them, to be of that nature. 
Such is Judge Cooley’s line of argument in Chicago & 
NV. OW. R. Co. v. Bayfield, 37 Mich., 205. But where it 
is claimed that deceased at the time of the injury was 
contributing to the assistance of the next of kin, his 
father, in the performance of the latter’s legal duty of 
supporting the mother and other children, the fact of the 
existence of such mother and other children would seem 
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to be entirely admissible, not as a direct ground for the 
jury’s action, but as showing what deceased was doing and 
likely to do to make his life pecuniarily valuable to plain- 
tiff. The evidence is admissible not as establishing dli- 
rectly a greater right to consideration from the jury, but 
as showing what consideration plaintiff was actually re- 
ceiving, and likely to receive in the future from this son. 

It is therefore recommended that the judgment of the 
lower court be affirmed. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED, 


MARSELLLES MANUFACTURING CoMPANY V. A. D. Perry. 
FILED OCTOBER 16,1901. No. 10,269. 
Commissioner’s opinion, Department No. 2. 


1. Mortgagor: WaIvEr. A mortgagor of chattels can waive the ben- 
efit of the provisions of the statute relating to foreclosures. 


2. Rights and Obligations of a Mortgagee of Chattels. ‘The provis- 
sions of a chattel mortgage that the mortgagee may, upon de- 
fault, take the property and sell the same at public or private 
sale are valid, but under such provision the mortgagee has no 
right to the possession of the property except for the purpose 
of foreclosure; and if he takes the property and holds the same 
longer than is reasonably necessary for that purpose, he will 
be held to have elected to take the property, so far as its value 
will go, in satisfaction of his claim, and if the value is greater 
than the amount of his claim, he holds the surplus for the mort- 
gagor. 


Error from the district court for Clay county. Tried 
below before Hastings, J. Affirmed. 


William M. Clark, for plaintiff in error. 


J. L. Epperson & Sons, contra, 
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SEDGWICK, C. 

This action was tried in the district court of Clay county 
on appeal from a justice of the peace. It resulted in a 
verdict and judgment for the defendants, and the plaintiff 
below has brought the case here for review upon petition 
in error. 

The action was to recover the balance due upon prom- 
issory notes. The notes had been secured by a chattel 
mortgage, which, in addition to the ordinary provisions, 
provided that upon default the mortgagee might take pos- 
session of the property “and remove and sell the same, at 
either public or private sale, at their option, without no- 
tice, and out of the proceeds of said sale, retain the amount 
due on said notes.” The plaintiffs allege that there was 
default, and “that on the 21st day of August, 1896, they, 
by its agents, sold the said machine for the sum of $100 
to one E. E. Stone, and now give him credit as of that 
date, on the said notes so given by the defendants; * * * 
that on the 28th day of March, A. D. 1898, there will be 
due and unpaid the sum of $111.55 from the defendants,” 
—and ask judgment for this balance. It appears that no 
service was had upon the defendant’ Miles, and the de- 
fendant Perry answered, admitting the notes and mort- 
gage alleged in the petition, and alleged that the plaintiff 
‘on or about the 15th day of February, 1894, took posses- 
sion of the mortgaged property, but did not advertise the 
same for sale, and did not sel] the same at public auction 
as required by law, but converted the same to its own use, 
- and that the property on that date was of the value of 
$235, and that the amount due on the note at that date 
was $160, and that the plaintiff unlawfully retained pos- 
session of said property and permitted the same to stand 
without shelter, whereby the same was damaged by rust-. 
ing and warping, until about August 21, 1896, when the 
plaintiff sold the-same at private sale illegally, and with- 
out authority from this defendant, and that the plaintiff 
did not take, hold and sell said property in good faith 
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and to the best advantage to this defendant and failed to 
account to the defendant for the value of the property 
from the time it took possession of the same. The reply 
was a gencral denial. 

The first question presented is upon the sufficiency of 
the answer. The court admitted evidence under the alle- 
gations of the answer, and the plaintiff insists that this 
was error. We think that the answer is sufficient. The 
mortgagor of chattels can waive the benefit of the pro- 
Visions of the statute relating to foreclosures. Lexington 
Bank v. Wirges, 52 Nebr., 649. There is no doubt of the 
mortgagee’s right, under the mortgage, to take possession 
of the mortgaged property upon default, and to foreclose 
the mortgage by selling the property at private sale. In 
making such sale he must obtain a fair price for the prop- 
erty. Under the terms of this mortgage plaintiff had no 
right to the possession of the property, except for the pur- 
pose of foreclosure, and must proceed with his foreclosure 
without unreasonable delay. Murray v. Loushman, 47 
Nebr., 256; Jones, Chattel Mortgages [3d ed.], 773. The 
objection was rightly overruled. 

The objection that the evidence is insufficient to sup- 
port the verdict is without merit. The evidence was 
somewhat conflicting, but there is no such failure of evi- 
. dence as to require a reversal upon that ground. 

The plaintiff offered to prove that “Plaintiff made vari- 
ous attempts to sell the machine to various parties, but 
could not obtain any purchaser for the same, and that 
plaintiff sold the machine for $100 to one E. KE. Stone, at 
its real value, August 21st, 1896.” It is manifest that 
this offer was properly overruled, for two reasons: There 
were no allegations in plaintiff’s pleadings to support such 
evidence; and it was wholly immaterial to the issues be- 
ing tried, since the plaintiff, by taking the property and 
holding it for more than two years, must be held to have 
elected to take the property, so far as its value would go, 
in satisfaction of his claim, and if the value was greater 
than the amount of his claim, he would hold the balance 
for the mortgagor. 
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There is arguinent in the brief as to partnership between 
the two men who bought the machine and gave the mort- 
gage in question, but we do not see that the question of 
partnership is in any way involved. 

We recommend, therefore, that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and Pounb, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


JoHN A. DOE, APPELLANT, V. SAMUEL STARTZER, SHERIF, 
BT AL, APPELLEES. 


FILED OcToBER 16,1901. No. 10,405. 
Commissioner’s opinion, Department No. 2. 


1. A Judgment of District Court, Except by Confession, Is a Lien on 
Land from First Day of Term. A judgment of the district court 
in an action ‘commenced before the term at which it was ren- 
dered, except it be a judgment by confession, is a lien upon 
the lands of the judgment debtor within the county from the 
first day of the term, no matter on what day of the term it 
was actually pronounced. 


2. A Judgment Against the Vendor of Real Estate, Is a Lien on His 
Interest in Land. Where a judgment is recovered in the dis- . 
trict court against the vendor of real estate in the same county, 
who has not made a deed for such real estate, nor received the 
whole of the purchase money therefor, such judgment is a lien 
on whatever interest the vendor had in the lane at the time 
the lien attached. 


APPEAL from the district court for Sarpy county. 
Heard below before Kreysor, J. Affirmed. 


Gregory, Day & Day y and J. H. Van Dusen, for appel- 
lant. 


H. C. Lefler and John F. Stout, contra. 
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OLDHAM, C. 


This is an action in which the plaintiff seeks to restrain 
the defendants from selling certain real estate situated in 
Sarpy county, Nebraska, under an execution issued out 
of the district court of Sarpy county, Nebraska, to satisfy 
a judgment in favor of defendant Davidson’s intestate and 
against one Charles W. Key. The judgment was rendered 
on the 1st day of July, 1896, at the February term of the 
said court, which term convened on the 24th day of Febru- 
ary, 1896. The action on which judgment was rendered 
was instituted on the 23d day of August, 1895. Plaintiff, 
as his ground of action, alleges that he purchased the real 
estate in controversy from Charles W. Key on the 14th 
day of December, 1895, for the sum of $12,000 and made a 
payment of $2,000 on the purchase on that day; that he 
paid $2,000 on this purchase on-or about the first day of 
February, 1896, and that he continued to make payments 
on such purchase unti] the delivery of the deed on the 6th 
day of April, 1896, at which time full payment was made. 
Defendants answered, denying the allegation that there 
was any sale of the land in good faith to the plaintiff by 
Charles W. Key or that any payments had ever been made 
by the plaintiff, and alleging that the pretended sale of 
the premises was a sham and a fraud, made without any 
consideration and for the purpose of hindering and delay- 
ing defendant Davidson’s intestate in the collection of his 
debt against Charles W. Key. On issues thus joined the 
court below found for the defendants and dismissed plain- 
tiff’s petition, and plaintiff appeals. 

An examination of the pleadings and the transcript 
shows that the term of court at which judgment was ren- 
dered in favor of plaintiff’s intestate was begun on the 
24th day of February, 1896; that the pretended deed was 
not delivered to the plaintiff until the 6th day of April, 
1896. It also appears from the plaintiff’s petition that 
final payment of the alleged contract of purchase of the 
premises in dispute was not fully made until the delivery 
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of the deed and not until after the beginning of the term 
of court at which judgment was rendered. 

An examination of the testimony contained in the bill 
of exceptions reveals such manifest proof of the absolute 
mala fides in the transaction between the plaintiff and 
Charles W. Key in the alleged sale and purchase of the 
property in dispute that, if the judgment of the trial court 
had rested on this finding alone, it would be fully sus- 
tained by the testimony. 

This court has held, in the case of Norfolk State Bank 
v. Murphy, 40 Nebr., 735, that a judgment of the district 
court in an action commenced before the term at which 
it was rendered, except it be a judgment by confession, is 
a lien upon the lands of the judgment debtor within the 
county from the first day of the term, no matter on what 
day of the term it was actually pronounced... An examina- 
tion of the record of the judgment sought to be enjoined 
shows that the action on which it was rendered was begun 
long before the first day of the February term of the dis- 
trict court, and that judgment was contested and not con- 
fessed by the defendant. Consequently this judgment be- 
came a lien on all the interest that the defendant had in 
the lands in Sarpy county on the 24th day of February, 
1896. The deed to plaintiff was not executed and deliv- 
ered until the 6th day of April, 1896, nor was final pay- 
ment made of the purchase price of said lands until said 
date, as appears from the allegations of plaintiff’s petition. 
This court has held that where a judgment is recovered in 
the district court against the vendor of real estate in the 
same county, who has not made a deed for such real estate 
nor received the whole of the purchase money therefor, 
such judgment is a lien on whatever interest the vendor 
had in the land at the time the lien attached. Courtuay 
v. Parker, 21 Nebr., 582. 

It therefore follows that the judgment in the case at 
bar was a lien on whatever interest Charles W. Kev held 
in these lands on the 24th day of February, 1896, and that 
the action of the trial court in refusing to enjoin an exe- 
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cution and sale under this judgment was fully warranted, 
and it is therefore recommended that the judgment of the 
district court be affirmed. 


SEDGWICK and PouNp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


‘AFFIRMED. 


STATE OF NEBRASKA, EX REL. JOSIAH L. Brown, v. Law- 
RENCE M. WELSH. 


FILED OCTOBER 23, 1901. No. 12,348. 


County Supervisors in a District Containing a City, Are to Be Elected 
at Large. Under the provisions of article 4, chapter 18, Com- 
piled Statutes, 1901, entitled “Township Organization” (Session 
Laws 1895, ch. 28), when a county is divided into supervisor 
districts in which are located cities of one thousand or more 
inhabitants, and which, by reason of population, are entitled 
to two superivsors, with or without contiguous territory at- 
tached thereto, such supervisors are to be elected at large by 
the electors of such city and contiguous territory, if any, and 
not by the electors of a portion of the city by dividing it into, 
and the formation of, two separate superivor districts. 


ORIGINAL application for mandamus to compel the clerk 
of the county of Buffalo to print on the official ballots for 
the coming general election the name of the relator as a 
candidate for the office of supervisor of districts numbered 
six and seven, city of Kearney. Writ allowed. 


Frank LH. Beeman, for relator, 
Norris Brown, contra. 


Hotcomes, J. 


This is an original action in which the relator, by his 
petition for a writ of mandamns, seeks to have the clerk 
of the county of Buffalo print on the official ballots for 

50 
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the coming general election the name of the relator as a 
candidate of the republican party for the office of super- 
visor of supervisor districts numbered six and seven, the 
same comprising the territory included in the corporate 
boundaries of the city of Kearney, which it is alleged is 
a city having a population in excess of one thousand in- 
habitants. The petition is demurred to. A proper decis- 
ion on the issue raised by the demurrer calls for a con- 
struction of several sections of chapter 28 of the Session 
Laws of 1895, which is incorporated in the Compiled 
Statutes of 1901 as chapter 18, article 4, commencing on 
page 491. The act referred to provides for the adoption 
of township organization, and the division of the counties 
adopting such organization into supervisor districts, and 
the election of supervisors therefrom and restricts the 
number of supervisors to seven. Provisions are also made 
for those counties which, at the time of the taking effect 
of the act in question, had, under the pre-existing law, 
adopted township organization, to redistrict such county 
into seven supervisor districts, and to continue its organ- 
ization in conformity with the law as modified and 
changed by the passage of the later act. 

The city of Kearney, it appears from the allegation of 
the petition, was, after the passage of the act of 1895, di- 
vided into two supervisor districts, numbered six and 
seven, respectively, the main street of the city running 
north and south to the corporate boundary lines forming 
the line of division of the two supervisor districts. Here- 
tofore it has been the custom—which, it is argued by the 
respondent, is according to law, and should be continued 
—to elect one supervisor from each of the two districts 
at the time required by law. At such election only the 
electors residing within the numbered district as thus es- 
tablished would participate in the election of a supervisor 
for that district. It is now insisted, and the petition de- 
murred to is framed on the theory, that the supervisors 
to be elected from the city of Kearney, having within its 
boundaries, as it does, a sufficient number of inhabitants 
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to entitle it to two supervisors, should be elected by the . 
electors thereof at large, and not by the electors of a por- 
tion of the city by dividing it into two separate districts, 
as has heretofore been done. In other words, it is claimed 
that the city can not, under the law referred to, be di- 
vided into separate supervisor districts, each one electing 
its own supervisor, but that one should be elected at large 
from the even or odd numbered district, as the case may 
be, the two numbers designating, and the supervisors be- 
ing elected from, but one territorial division. 

We prefer to call attention to several sections of the 
statute under consideration in an order different from 
their arrangement by the legislature. After the electors 
of a county have, by a majority vote, adopted township 
organization for the government of the county, in the di- 
vision of the county into supervisor districts, it is pro- 
vided by section 6 of the act that, in the event any city 
having one thousand inhabitants or more shall have 
enough inhabitants to form one supervisor district, then 
such city shall constitute one district, and that, in case 
the number of inhabitants is less than the number in other 
_ districts in the county, then so much contiguous territory 
shall be added to such city to give it a sufficient number 
of inhabitants for one supervisor district. By section 4 it 
is provided that in cities having more than one thousand 
inhabitants, and more inhabitants than the average out- 
lying districts, the supervisor district in which such city 
is situated shall be formed by adding enough contiguous 
territory to such city so that the inhabitants of such city 
and contiguous territory shall be equal to the number of 
inhabitants of two of the other districts, and when the 
supervisor district is so formed in which such city is lo- 
cated the district shall elect two supervisors, to be elected 
at large within such district. It is further provided that, 
if any such city has more than the requisite number of in- 
habitants for two districts, then snfficient outlying terri- 
tory may be added to such city to make three districts, and 
that the supervisors in such city districts shall be elected 
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at large, 1. e., by the electors of the entire city and those re- 
siding in the outlying territory added to such city to give 
it the number of inhabitants to entitle the district to 
three supervisors. In numbering the supervisor districts 
into which the county is to be divided, section 5 requires 
that in numbering the city districts formed as contem- 
plated by section 4 they shall give such city district two 
or more numbers, one odd and one even number. In coun- 
ties which had already adopted township organization 
under the law as existing prior to the passage of the act 
under consideration, it is provided by section 62¢ that a 
meeting of the board of supervisors shall be called by the 
county clerk, and that at such meeting the board of super- 
visors, or a quorum of the members thereof, shall at once 
proceed to divide the county into supervisor districts, and 
number the same; all of which shall be done as provided 
by sections 4, 5 and 6 of the act. The sections last men- 
tioned, as will be seen by an inspection thereof, provide for 
the division of the county into supervisor districts by the 
county board immediately after the adoption of township 
organization by the electors of the county, while section 
62e, above referred to, provides for the accomplishment 
of the same object by the county board of supervisors 
in counties then under township organization imuinedi- 
_ ately after the passage and taking effect of the law as at 
present existing. Section 62f declares that the supervis- 
ors selected and appointed upon the organization of the 
county under the present law shall hold their respective 
offices until the next general election following their se- 
lection or appointment, and until the election and quali- 
fication of their successors in office. By section 62y it 
is provided that at the next general election following 
the adoption of township organization, or the division of 
any county then under township organization into super- 
visor districts, there shall be elected in each supervisor 
district one supervisor, who shall be nominated and elected 
by the qualified electors of the district for which sueh 
supervisor is elected, and the person receiving a plurality 
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of the votes cast for supervisor within the district shall 
be declared elected. Section 62h provides that at the next 
genera] election after the adoption of township organiza- 
tion and the division of the county into supervisor dis- 
tricts as contemplated by the act there shall be elected in 
each supervisor district one supervisor, and the supervis- 
ors elected in odd numbered districts shall hold their of- 
fices for one year and those elected in the even numbered 
districts shall hold their offices for two years. It is also 
provided that in double or city districts the ballots shall 
state which supervisor is elected for the odd and which 
for the even numbered district, and that each district shall 
thereafter elect one supervisor every two years, and each 
supervisor after the first election, as stated above, shall 
hold his office for the term of two years. To give the sec- 
tion last mentioned a literal interpretation would make it 
impossible to construe the statute as contended for by the 
relator. In those counties having cities with sufficient 
population, with or without contiguous territory, to en- 
title such district to three supervisors, two of them must 
be elected every alternate year, while the act apparently 
contemplates the election of but one supervisor in any one 
supervisor district at any general election. We, however, 
are not specially concerned as to this seeming conflict and 
inconsistency in the different provisions of the statute, 
because in the present instance the supervisor district in 
which the city of Kearney is situated is, according to pop- 
ulation, entitled to but two supervisors, and therefore one 
representing the city as an even numbered district may be ~ 
elected at one election and the one representing it as an 

odd numbered district at the succeeding election, and fur- 

ther than this we need not, at this time, extend our con- 

sideration of the question. 

It seems reasonably clear that in the formation of the 
different supervisor districts contemplated by the statute 
the law is the same whether done by a board of county 
commissioners after the voters have adopted the township 
organization form of government, or whether by a board | 
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of supervisors in counties then having township organiza- 
tion as provided by the law in force when the present 
legislation was enacted. It is equally clear that in the 
formation of supervisor districts the legislative intend- 
ment is that cities having one thousand inhabitants or 
nore shall, either with or without contiguous territory, 
be entitled to one or more supervisors, according to the 
population within such district as cempared with the 
total population of the county; and that where, by reason 
of population, such city, with or without contingent terri- 
tory, shall be entitled to two supervisors, such district 
shall be given an even and an odd number, and that the 
supervisors elected by and from such district shall be 
elected at large,—that is, by all the electors residing 
within the district from which the two supervisors are 
chosen. “At large” is defined as “not limited to any par- 
ticular place, district, person, matter or question.’”? Black, 
Law Dictionary. The provisions relating to the question, 
we think, exclude the idea that a city shall be divided into 
two or more separate and distinct districts or divisions, 
even though the population be sufficient in number to en- 
title such city to more than one supervisor; and the right 
of representation on the county board of supervisors ac- 
cording to population is met by providing in such case for 
the election of two or more supervisors at large, and from 
but one division of territory, although including theoret- 
ically more than one supervisor district. No other con- 
struction can be given without doing violence to the lan- 
guage used, and ignoring altogether different provisions 
to which reference has been made. It is our duty to con- 
strue these several sections together, and to give force and 
effect to all their several parts, when no conflict exists, and 
thus give effect to the legislative will. To the writer, the 
legislation in respect of the questions under consideration 
is a discrimination in favor of the cities and against the 
rural portion of the counties. There is no more reason 
why a city should not be divided into supervisor districts, 
having due regard to boundary lines of wards, than a 
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county should be divided into districts, as is the law, hav- 
ing due regard to township boundary lines; and the same 
reason for such division exists with respect to one as the 
other. It consolidates the representation from the cities 
in matters pertaining to county government, and diversi- 
fies that of the country. It gives the predominating party, 
influence, or interest in a city an advantage over those 
predominating in the country. One is strengthened by 
being united, and the other weakened by being divided. 
It is, in principle, antagonistic to and inconsistent with 
other provisions of the law providing for the division of 
counties and cities into commissioner districts in those 
counties governed by the commissioner system. However 
this may be, it is not the province of the court to remedy 
the evil, if one there be. That is a matter which belongs 
to the legislature. While these cunsiderations are fairly 
entitled to notice when there exists any serious doubt as 
to a proper interpretation of the statute relating to the 
manner in which supervisors are to be elected from dis- 
tricts in which a city is located having a population suffi- 
cient to entitle it either as a whole, or when divided into 
separate districts, to more than one supervisor, we are 
convinced that the question under consideration can be 
determined in but the one way, which we have indicated; 
and that the section of the statute bearing upon the ques- 
tion admits of no other construction than that in such 
cities the supervisors elected therein and therefrom and 
the district in which such city is located are to be elected 
at large, and not by the division of the city into different 
supervisor districts. For these reasons it is the duty of 
the county clerk to prepare the ballots so that candidates 
for the office of supervisor for the district in which the 
city of Kearney is located may be voted for by the electors 
at large, and a writ requiring him so to do will accordingly 
issue as prayed. ; 
PEREMPTORY WRIT ALLOWED. 
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CHARLES GOLDSTEIN V. FRED Krug BREWING COMPANY. 
FILED NOVEMBER 7, 1901. No. 9,743 


1. Justice’s Docket as Evidence. Entries by a justice of the peace 
upon his docket of material matters proper to appear there are 
evidence of the facts therein stated. 


2. Service of Summons on Nominal Defendant within the Bailiwick; 
Jurisdiction of Party in Interest. Where an action is brought 
against a nominal defendant in one county, who has no bona-fide 
interest in the controversy, a summons can not properly be 
issued and served upon a party in another county. 


Error from the district court for Lancaster county. 
Tried below before Haut, J. Affirmed. 


Willard HE. Stewart, for plaintiff in error. 


Charles L. Burr, Lionel C. Burr and Roscoe Pound, 
contra. . 


NOorVAL, C. J. 


Charles Goldstein sued Henry Hanneman and Fred 
Claus before a justice of the peace of Lancaster county 
to recover $157 for work and labor claimed to have been 
performed by him for them, and the further sum of $13.05, 
for goods sold and delivered. After the service of sum- 
mons upon them in Lancaster county, Goldstein filed an 
amended bill of particulars, making the Fred Krug Brew- 
ing Company a party defendant. An alias summons was 
directed to the sheriff of Douglas county, which was 
served, and return of writ was made to the justice issuing 
the same. On the return day the Fred Krug Brewing 
Company made special appearance, objecting to the juris- 
diction of the court, and moving to quash the service of 
summons upon it for the reason that its general office and 
principal place of business was in Douglas county, and it 
could not be sued in Lancaster county. The justice over: 
ruled the objections to the jurisdiction, and thereupon the 
Fred Krug Brewing Company applied for and obtained 
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a continuance of the cause. Afterwards there was an- 
other continuance of the case by consent of parties. At 
the time to which the last adjournment was taken, plain- 
tiff dismissed the action as to Hanneman. On the trial 
before the justice the corporation attempted to show asa 
defense that Claus was not lable to plaintiff on the causes 
of action set out in the bill of particulars; that Claus had 
been made a defendant to enable the court to issue its 
process to Douglas county to bring in the corporation. 
The justice rendered judgment against both Claus and the 
corporation, from which an appeal was prosecuicd to the 
district court, where the plaintiff filed a petition. The 
I'red Krug Brewing Company answered, pleading as a 
second defense that Claus had no interest in the contro- 
versy, Was not a necessary or proper party defendant, and 
that plaintiff had collusively sued him with the answer- 
ing defendant to obtain jurisdiction over the latter in 
Douglas county. The district court, upon verdict in favor 
of Claus, dismissed the action as to him, which fact the 
corporation set up as a third defense by answer. 

Plaintiff recovered a verdict against the Fred Krug 
Brewing Company, and the latter moved for a judgment 
in its favor non obstante veredicto, which motion was sus- 
tained, and judgment was rendered accordingly. Error 
proceeding has been prosecuted by the plaintiff. 

The transcript of the proceeding had before the justice 
of the peace contains among others the following recitals: 

“Rebruary 17, 1894. Issued alias summons returnable 
February 24, 1894, at 9 o’clock A. M., and directed same 
to the sheritt of Douglas county, and cause continued to 
February 24, 1894, at 9 o’clock A.M. * * * 

“Mebruary 24, 1894. Fred Krug Brewing Company files 
special appearance and objections to the jurisdiction of the 
court, supported by the affidavit of William Krug. Objec- 
tions overruled, and cause continued, on application of said 
defendant, to March 24, 1894, at 1 o’clock P. M. * * * 

“March 29, 1894. * * * Plaintiff dismissed cause 
as to Henry Hanneman.” 
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It is insisied that these recitals are nu part of the ree- 
ord, under section 1086 of the Code of Civil Procedure. 
. This section enumerates certain things the justice is re- 
quired to enter upon his docket, but we can not believe 
that the legislature intended that no other matter should 
be noted by the justice upon his docket. The statute does 
not specify that a motion to dissolve an attachment or the 
ruling made by the justice thereon shall be entered upon 
the docket, yet they are entirely proper things for him to 
note upon his docket, and no less so are the matters to 
which objections are now made. The recitals in question 
are not mere voluntary entries of immaterial matters, but 
relate to facts pertinent and proper to be noted by the 
justice upon his docket, and are evidence of the facts so 
stated. 

The judgment of the district court non obstante veredicto 
was entirely proper. The Krug Brewing Company was 
served in Douglas county, and their co-defendants were at 
that time out of the case; there having been a dismissal 
us to Hanneman, and a verdict and judgment in favor of 
Claus, who was not a necessary or proper party defendant. 
Hurlburt v. Palmer, 39 Nebr., 158; Herbert v. Worten- 
dyke, 49 Nebr., 182; Anheuser-Busch Brewing Ass’n v. 
Peterson, 41 Nebr., 897; Barry v. Wachosky, 57 Nebr., 
534, 

It is argued that service upon Hanneman in Lancaster 
county was service upon the corporation, since the former 
was the managing agent of the latter. This can not be sv 
for two reasons: First, no summons was served upon 
Hanneman as managing agent; he was served as a party 
to the suit only; second, no summons was issued against. 
the Krug Brewing Company directed to the sheriff of 
Lancaster county, hence it could not be legally served in 
-that county. 

The judgment below is clearly right, and it is accord- 
‘ingly 

AFFIRMED. 
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JOHN Morris, APPELLEE, Y. PHaoBE R. E. BE. Linon, 
APPELLANT, ET AL, 
FILED NOVEMBER 7,1901. No. 10,294. 


. Appointment of Receiver. Authority is conferred upon a judge of 
the district court to appoint a receiver. 


APPEAL from the district court for Douglas county. 
Heard below before Fawcrtt, J. Affirmed. 


John T. Cathers, for appellant. 
Edward W. Simeral, contra. 


Norval, ©. J. 


This suit was to foreclose a real estate mortgage. The 
petition for foreclosure alleges that the mortgaged prem- 
ises are of insufficient value to pay the amount of the 
mortgage. Shortly after the filing of this petition the 
plaintiff made application for the appointment of a re 
ceiver to collect the rents, alleging that the property was 
insufficient to pay the mortgage. This application was 
heard by one of the judges of the district court of Douglas 
county, who appointed a receiver. The defendant has 
appealed from this order, claiming that the judge had no 
jurisdiction at chambers to appoint a receiver. This con- 
tention is untenable. Section 23, article 6, of the constitu- 
tion declares that “the several judges of the courts of 
record shall have such jurisdiction at chambers as may 
be provided by law.” Section 266 of the Code of Civil 
Procedure provides: “A receiver may be appointed by the 
supreme court, or the district court, or by the judge of 
either, in the following cases: * * * Second—In an 
action for the foreclosure of a ‘mortgage, when the mort- 
gaged property is in danger of being lost, removed or ma- 
terially injured, or is probably insufficient to discharge 
the mortgage debt,” etc. Section 57, chapter 19, Com- 
piled Statutes, reads: “That any judge of the district 
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court may sit at chambers, at any time and place within 
his judicial district, and while so sitting shall have the 
power * * * ‘To discharge such other duties or to ex- 
ercise such other powers as may be conferred upon a judge 
in contradistinction to a court.” In the light of these pro- 
visions, there is no room to doubt that a judge of the dis- 
trict court has jurisdiction at chambers to appoint a re- 
ceiver in a proper case. The constitution authorizes a 
judge of a court of record to perform any duty at cham- 
bers that may be given by law. Section 266 of the Code 
of Civil Procedure, already quoted, authorizes the district 
court, or a judge thereof, to appoint a receiver; and sec- 
tion 57, chapter 19, Compiled Statutes, expressly confers 
jurisdiction upon a judge of the district court, at cham- 
bers, to discharge such duties or to exercise such powers as 
may be conferred upon a judge in contradistinction to a 
court. The authority to appoint a receiver being con- 
ferred upon a judge of the district court, in contradis- 
tinction from the court itself, makes the provisions of said 
section 266 applicable. The order appealed from is 


AFFIRMED. 


BEE PuRLISHING ComPANy v. WorLtp PUBLISHING Com- 
PANY. 


FILED NOVEMBER 7, 1901. No. 9,105. 


J. Admission of Incompetent Evidence, Presumed Prejudicial. When 
incompetent evidence is admitted to prove a fact not otherwise 
conclusively established, and it does not affirmatively appear 
from the record that the incompetent evidence did not affect, 
unfavorably to the objecting party, the verdict returned by the 
jury, the error in admitting such evidence will be deemed preju- 
dicial and the judgment reversed. 


2. Witness: Error: Watver. Where a question is asked a witness, 
and the adverse party examines such witness as to the com- 
petency of the proposed evidence and then interposes an objec- 
tion to the question which is overruled and an exception taken 
and the witness is again asked the same question to which an 
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answer is given without further objection, the objection made 
to the question first asked and an exception taken to the ruling 
thereon is sufficient to present for review the admissibility of 
such evidence. 


Error from the district court for Douglas county. 
Tried below before Scort, J. : 


Rehearing of case reported in 59 Nebr., 713. Judgment 
of afirmance vacated. SULLIVAN, J., dissenting. 


Ldward W. Simeral and Hleazer Wakcley, for plaintiff 
in error. 


Hall, McCulloch & Clarkson, contra. 


Hoicoms, J. 


On the application of the plaintiff in error a rehearing 
has been granted in the present action, the opinion of the 
court on the former hearing being found in 59 Nebr., 718. 
A decision was there rendered affirming the judgment of 
the trial court, conditioned on the defendant in error, 
plaintiff below, filing a remittitur reducing the judgment 
obtained in the trial court to the principal sum of $4,000. 

The cause of action is based on a libelous publication 
of and concerning the financial responsibility, standing, 
and business integrity of the plaintiff, well. calculated to 
injure it in the conduct of its business and create serious 
doubts among its present and prospective patrons as to 
its ability to continue for but a short period of time its 
business, meet its obligations and fulfill contracts per- 
taining to its business, and necessary in the conduct of its 
affairs. It was represented that it was on the verge of 
bankruptcy, about to be swallowed up by another news- 
paper plant, and could not much longer continue as a 
paying business concern. Both the parties to the action 
are large newspaper concerns, engaged in the publication 
of daily and weekly newspapers of wide and general cir- 
culation. The libelous article was published by the de- 
fendant, and thus given general currency throughout a 
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wide extent of territory in which the plaintiff’s paper cir- 
culated, and among many from whom it derived business 
patronage. Manifestly the article was given publicity in 
a reckless and wanton disregard of the right of the plain- 
tiff to pursue its business unmolested by false and de- 
famatory statements reflecting on its financial standing, 
its business integrity and permanency and stability as a 
newspaper concern. The article was, in the former opin- 
ion, held to be libelous per se, and with the correctness 
of the holding there is no room for doubt or discussion. 
In several particulars the views expressed in the opinion 
heretofore rendered are challenged, but a most careful 
consideration and re-examination of the subject confirms 
us in the views we have heretofore given expression to, 
save, perhaps, in respect of one question therein com- 
mented on and decided, which we will consider at greater 
length hereafter. 

It is contended that the trial court erred in admitting 
evidence of express malice on the part of the chief pro- 
prietor and general manager of the defendant publishing 
company with respect to the publication of the libelous 
article. It is held—and, we think, without doubt correctly 
—in the opinion heretofore rendered in the case that un- 
der the issues raised, and in view of the answer tendered 
by the defendant, which was in effect a plea of the truth 
of the article, and that it was published with good mo- 
tives and for justifiable purposes, that proof of malice, 
not for the purpose of enhancing the damages, but to 
refute the defense pleaded in the answer, was without 
prejudice, and proper, especially in view of the instruc- 
tions given by the court which restricted a recovery of 
damages to the actual loss sustained. We are content 
with the. views on this phase of the case heretofore ex- 
pressed, and regard it as not conducing to a better un- 
derstanding of the case to here again attempt to enlarge 
upon or more exhaustively discuss this assignment of 
error. 


What we have said respecting the above subject ap- 
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plies with equal pertinency and force to the contention 
of counsel for plaintiff in error to the purport and effect 
that inadmissible testimony was permitted to go before 
the jury in the nature of expert or opinion evidence of 
two of the witnesses called on behalf of the plaintiff be- 
low to prove the probable effect on a large newspaper 
establishment, of a libelous statement given circulation 
regarding its financial standing, permanency and business 
stability. The evidence we regard as competent, and re- 
garding a subject which the average mind would be illy 
prepared to pass intelligently upon in estimating, the in- 
jury sustained by a libelous publication of the kind which 
is made the basis of this action, in the absence of testi- 
mony of those qualified to speak on the subject of the kind 
objected to. The plaintiff conducted an intricate and com- 
plex business enterprise on a large scale, involving an 
annual outlay of near two hundred thousand dollars. To 
meet its current expenditures, it was dependent to a great 
extent on advertising patronage from the business world 
generally. The elements of solvency, stability and per- 
manency would, as a matter of common knowledge, as it 
appears to us, be factors which would to a greater or less 
degree influence the advertising public in extending pat- 
ronage and placing advertising contracts; but all the 
factors entering into and inducing contracts for adver- 
tising and securing the confidence of advertisers, it seems 
equally clear, are matters peculiarly within the knowl- 
edge of those having experience in and special information 
concerning the management and conduct of the business 
of an extensive modern newspaper publication, whose tes- 
timony on the subject would be of special value, tending 
inaterially to assist a jury in determining the nature and 
extent of the damages sustained by reason of the publica- 
tion of a derogatory article of the kind complained of. 
We observe no satisfactory reason, and feel that no oc- 
casion exists for a revision of the views heretofore ex- 
pressed on the two questions mentioned. 

There appears to us no very serious or doubtful point 
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arising in the case on the record presented calling for a 
modification of the decision first arrived at, aside from 
the question of the legal effect on the verdict of the jury 
of certain evidence held in the opinion to be incompetent, 
but not prejudicial. In the fourteenth paragraph of the 
syllabus it is held: “The admission of incompetent evi- 
dence is not reversible error, if the fact which it tends 
to prove is otherwise conclusively established.” The 
point stated in the syllabus was occasioned by the ad- 
mission in evidence of the testimony of Mr. Hitchcock, 
the manager of the World Publishing Company, plaintiff, 
as to the falling off or decrease immediately succeeding 
and to the time of trial in the lower court, of the adver- 
tising patronage of the plaintiff company, the figures tes- 
tified to being the “footings” of the books of the company 
for several months succeeding the publication complained 
of, as compared with the same period immediately preced- 
ing such publication. The books of the company showing 
the business of which the witness testified were not intro- 
duced in evidence, brought into court, or the failure tu 
produce them explained in any way or accounted for. 
They were, it appears, within the jurisdiction of the court 
and convenient to the place of trial. The evidence of the 
witness, being secondary, was therefore held by us on the 
former hearing to be incompetent; the books themselves 
being the best evidence. We also held that while the 
ruling was erroneous it was not prejudicial, and there- 
fore afforded no sufficient reason for reversing the judg- 
ment. Our holding was placed on the ground that Mr. 
Hitchcock was familiar with the business of the plaintiff 
company and knew from sources independent of the books 
the amount of its receipts and expenditures; that his tes- 
timony from an abstract made up from the books was 
more for the purpose of perfect accuracy. He testified: 
“IT know the volume of business transacted by the com- 
pany, and I know it from constant management of the 
business and control of it, and also from constant inspec- 
tion of the books which record the transactions.” It is 
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said: “Our view of the matter is that the credibility and 
worth of the evidence does not depend alone upon the 
books of account, or the memoranda used by the witness, 
but also upon his independent knowledge of the facts to 
which he testified.” It is this feature of the case that 
seems to require a more exhaustive consideration and 
analysis of the evidence in relation thereto than heretofore 
given. The right to a recovery of substantial damages 
for the wrongful publication of the libelous article was 
relied on by the plaintiff principally on the proposition 
that it suffered a material loss of advertising patronage 
as a result of and because of such publication; that adver- 
tisers with whom it had held time contracts for advertis- 
ing for different periods, at the expiration of the contracts 
then in force ceased to renew, and others were prevented 
from entering into any new advertising arrangements, all 
because of and as a direct result of the publication of the 
article made the foundation of the suit. To sustain its 
. cause of action, the plaintiff offered in evidence testimony 
of the nature, extent and value of the business it was and 
had been doing for several years prior thereto, and entered 
into comparisons as to the general increase of the busi- 
ness from year to year until the time of the publication; 
and that after the article was published the business ceased 
to increase, but remained stationary. Evidence was also 
offered showing or tending to show that the advertising 
branch of the business had sustained a marked loss or 
decline in the amount of advertising done the succeeding 
ten months compared with the same period preceding as 
a result of the wrongful publication. In line with the evi- 
dence of the character and for the purpose mentioned, 
there was offered and admitted in evidence a comparative 
table made up from the books of the plaintiff company, 
showing the comparative receipts of cash for advertising 
purposes for the first five months of the years 1895 and 
1896, the libelous publication having been made in Octo- 
ber, 1895. On motion of the defendant the statement thus 
prepared and introduced in evidence was stricken out and 
51 
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withdrawn from the consideration of the jury as being 
incompetent, and not the best evidence. The witness, Mr. 
Hitchcock, who had been testifying regarding the sub- 
ject, was also asked, regarding the same matter, other 
questions, to which answers were given as follows: 

Q. Since the recess of the court, have you prepared a 
computation, Mr. Hitchcock? 

A. Yes, sir. 

Q. From that computation are you able to state 
whether or not the business fell off in the twelve months 
following October 3, 1895? 

A. Yes, sir. 

@. How much did the business fall off during that 
time? 

The witness was here cross-examined by opposing coun- 
sel, by which it was shown that the figures to which the 
witness was testifying were taken from the books of the 
company—the advertising register,— and an objection on 
that ground was interposed which was overruled. The 
witness was then asked : 

Q. How much did the business fall off in that time? 

A. It fell off $6,735. JI am now referring to the éarn- 
ing from commercial advertising. 

It is this evidence which it is earnestly contended by 
counsel for the defendant was admitted erroneously, and 
to the defendant’s prejudice. ‘There is, we think, as held 
in the former opinion, no escaping the conclusion that the 
evidence is incompetent, and the question is‘resolved to 
the one proposition of whether its admission, when coun- 
sidered in connection with the other evidence in the case, 
worked a prejudice to the rights of the defendant. A crit- 
ical analysis of the evidence discloses that with the evi- 
dence contained in the comparative statement heretofore 
referred to which was withdrawn from the jury and the 
incompetent testimony under consideration as to the loss 
of advertising patronage eliminated from the case, there 
is no evidence of a falling off of advertising business or 
any other loss or diminution of the plaintiff’s business, 
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which the jury might be warranted in attributing to the 
publication of the libelous article, except in a negative 
sense; that is, it is in evidence that the business had been 
steadily increasing for several years on an average of 
about ten per cent. a year, until at the time the article 
was published, when plaintiff was doing an annual busi- 
ness of about $180,000 to $190,000. After the publication 
of the libel the growth or increase of the business was 
checked, and for the succeeding ten months the volume of 
business was substantially the same as for a similar 
period prior thereto. In other words, the business, after 
the publication, ceased to grow, but maintained itself in 
the position it had attained at that time. Mr. Hitchcock, 
who was familiar with the business in its main features, 
also testified that the growth and expansion of the busi- 
ness had steadily and continuously increased for several 
years preceding in about the same average per cent., and 
that at the time referred to it was a profitable enterprise, 
doing a paying business, the receipts of which exceeded 
its expenditures, and that in all respects it was a pro- 
gressive, going concern. The testimony of the same wit- 
ness shows that in circulation the paper had, after as 
before the time of the publication of the libelous article, 
greatly increased, and continued in that respect to thrive 
without apparently any baneful effect from the deroga- 
tory statements of its business rival. Evidence was also 
adduced showing that in the business or advertisement 
department from a special source a large amount of ad- 
vertising came to the plaintiff because of its designation 
as the paper in which to publish certain legal notices re- 
quired of applicants for license to sell intoxicating ligq- 
uors under the laws of the state; that the receipts from 
this character of advertising were near the sum of $2,500, 
and to that extent lessened, apparently, the natural and 
inevitable loss which it is claimed resulted from the wrong 
actions of the defendant. The above and foregoing covers 
substantially all the evidence introduced for the purpose 
of proving the pecuniary loss sustained by the plaintiff 
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as the result of the libelous publication. The verdict of 
the jury finding the amount of damages sustained was in 
response to and rested upon evidence including that held 
incompetent, of which the foregoing is a fair epitome. 
The plaintiff grounded its right to recover for the libel 
sued on almost entirely on the injury sustained and dam- 
age done to its commercial or advertising business. No 
damage was claimed to have been suffered by reason of 
loss of subscribers or decrease in circulation. That branch 
of the business apparently had continued to increase in 
a satisfactory manner. The entire business according to 
Mr. Hitchcock’s testimony was maintained at its custo- 
mary level, and without decrease, solely because the cir- 
culation increased at a rapid and satisfactory rate. In- 
ferentially, had it not been for the continued growth in 
the circulation department, an actual loss and diminish- 
ing of the gross receipts would have been the result. The 
relative importance of the commercial or advertising and 
circulation departments does not appear from the evi- 
dence; neither does it appear what proportion of the busi- 
ness done succeeding the publication was what might be 
denominated new business occasioned by the expansion 
in the subscription or circulation department. It appears 
reasonably clear from the competent evidence in the case 
that the business of the plaintiff was materially affected 
by the publication of the libel complained of, but there is 
no evidence tending to show with any degree of certainty 
any actual loss sustained in any department of plaintiff’s 
business aside from the incompetent evidence as to the 
loss in commercial advertising. The only legitimate con- 
clusion fairly inferable from the competent evidence is 
that, while the business had ‘been gradually expanding 
from year to year at an average per cent. of increase of 
about ten per cent. until it did an annual business in vol- 
ume of about $180,000 to $190,000, and that after the pub- 
lication of the article complained of its growth was re- 
tarded or checked and remained practically stationary 
from that time to the time of the trial. While the jury 
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were perhaps justified from the evidence in returning sub- 
stantial damages for the loss sustained in commercial ad- 
vertising, eliminating entirely the incompetent evidence, 
the amount thereof is more or less problematical, and 
must be left to the good judginent and sound discretion 
of the jury. The damages returned by the verdict of the 
jury, or the lesser amount as fixed by the filing of a re- 
mittitur, can hardly be said to be conclusively estab- 
lished by the competent evidence. It is regarding a mat- 
ter about which different minds might very reasonably, 
and probably would, differ to a considerable extent. The 
incompetent evidence was allowed to go before the jury 
as worthy of the same consideration and entitled to the 
same weight as evidence unquestionably admissible. On 
the theory of damages suffered by plaintiff on which the 
case was tried and under the evidence the jury were 
specially and particularly interested in any evidence from 
which an intelligent judgment could be formed as to the 
damage the plaintiff suffered by reason of loss in adver- 
tising patronage. Any evidence before them throwing 
light on the question would, in all reasonable probability, 
be seized upon for the purpose of returning a satisfactory 
answer to the inquiry and arriving at a correct verdict. 

Counsel for plaintiff, realizing the importance of evidence 
of this charcter, sought in the first instance to introduce 
a comparative table showing the decrease following the 
libel of this branch of plaintiff’s business, and subse- 

quently showing exactly the loss in such receipts for a 
certain period of time after the publication of the libel 
cuipared with the same period prior thereto. This evi- 

dence was based on an examination of the books of the 
company showing the receipts from advertising sources 
for the period covered by the evidence. No other evidence - 
was introduced from which a loss in any particular sum 
could be inferred. The witness appears to be well in- 
formed as to the general business of which he was the 
general anager and principal proprietor, and as to the 
volume of business could speak with almost the same ac- 
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curacy as the books of the concern themselves. But as 
to the different branches of the business—the circulation 
and advertising departments, and the. receipts and expen- 
ditures of each-—he was not so well informed, and was 
compelled to fall back upon an examination of the books 
for the details testified to regarding such matters. The 
importance of the evidence is made manifest and empha- 
sized by the contention of counsel to the effect that the 
books were so numerous and voluminous that testimony 
of one who had examined them, as to the result of such 
examination, was admissible without the introduction of 
the books. This seems to have been the view entertained 
by the trial court in admitting the testimony under con- 
sideration. In the former opinion, however, this view of 
the law was held erroneous, and numerous well-consid- 
ered cases cited in support thereof, and of the correctness 
of the ruling there exists no serious doubt. 

An examination of the authorities as, to the admission 
of incompetent evidence establishes the rule to be that, if 
such evidence may have entered into the deliberations of 
the jury, and affected the result as shown by the verdict, 
the error will be regarded as prejudicial, requiring a re- 
versal of the case. Or, stated in another way, when in- 
competent evidence has been admitted, it must affirm- 
atively appear from the record that no prejudice to the 
adverse party resulted therefrom. Says Judge Coss, in 
Harrison v. Baker, 15 Nebr., 45: “While we may not be 
able to see what particular effect this testimony had upon 
the jury, it was well calculated to divert their minds from 
the true issue involved in the case, and it was the right 
of the defendant to have his case go before the jury with- 
out being encumbered with illegal or irrelevant matter.” 
To the same effect is Simpson v. Armstrong, 20 Nebr., 
512; Darner v. Daggett, 35 Nebr., 695. In speaking of the 
principles applicable to the admission of incompetent evi- 
dence the court of appeals of New York (Coleman wv. Peo- 
ple, 58 N. Y., 561) expresses itself as follows: “The rule 
undoubtedly is, that when a fact is conclusively proved, 


Von. 62] SEPTEMBER TERM, 1901. 743 


Bee Publishing Co. v. World Publishing Co. 


by competent evidence, so that the court can see that no 
prejudice or injury could possibly have resulted from the 
admission of incompetent evidence to prove the same fact, 
its admission will not be cause for interfering with the 
result or reversing a judgment. * * * The true rule and 
the only rule that can be sustained upon principle is, that 
the intendment of law is, that an error in the’admission 
of evidence is prejudicial to the party objecting, and will 
be ground for the reversal of the judgment unless ‘the in- 
tendment is clearly repelled by the record. ‘The error 
must be shown conclusively to be innoxious”; citing Van- 
devoort v. Gould, 36 N. Y¥., 689, and People v. Gonzalez, 
35 N. Y., 49. The supreme court of Iowa, in speaking of 
the same subject in the case of George v. K. & D. M. R. Co., 
538 Ia., 503, 505, gives expression to the rule in the follow- 
ing language: “We can not but conclude the evidence, or 
probability, is greater that the jury were influenced by the 
improper evidence, than that they were not. But whether 
this be so or not, it is entirely clear that it does not appear 
the illegal evidence was not prejudicial. When such evi- 
dence is admitted, which bears upon the issue and ques- 
tions to be considered by the jury, prejudice must result 
therefrom unless it can be satisfactorily shown that such 
was not the case, and this should affirmatively, not nega- 
tively, appear. In other words the court must be able to 
say that it appears no prejudice has been caused by the 
erroneous ruling, whatever it may be. This we can not 
say in this case, and, therefore, the result is the judgment 
below must be reversed.” 

The courts are practically of one mind on the question, 
and it would serve no useful purpose to multiply authori- 
ties. In the case at bar there is probably no contention 
on the part of any as to the soundness of the rule we have 
spoken of with reference to the admission of incompetent 
evidence. The only difficulty we encounter is in making 
i. proper application of the rule under the record before 
us. The incompetent evidence was on a vital point in the 
case. It was pertaining to and had reference to that 
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branch of the plaintiff’s business which it was claimed 
was especially impaired by the publication of the libel on 
which the action is founded. All the evidence tending to 
prove pecuniary loss as a result of the publication was 
directed to the loss and diminution of the business per- 
taining to commercial advertising. The damage alleged 
to have been suffered by plaintiff was because of loss in 
this department. All the evidence tending to prove damn- 
age in this regard was doubtless urged upon the jury as 
the basis for a verdict for damages in a substantial sum as 
_ the natural and approximate result of the libelous publi- 
cation. The loss in advertising patronage, as ascertained 
from the books of the plaintiff, was given with precision 
and in such manner as to impress the jury with the truth- 
fulness of the statement. No other evidence was before 
them showing any loss except such inferences as might 
be warranted from the evidence tending to prove that af- 
ter the publication the business ceased to increase as it 
had before; that it remained stationary, the volume being 
practically the same as before the publication. The tes- 
timony of the loss of advertising, being secondary evi- 
dence, was, as was held in the first opinion, incompetent. 
A thorough and critical examination of the record and 
analysis of the evidence irresistibly leads to the conclusion 
that it not only does not appear therefrom that the incom- 
petent evidence may not have influenced the verdict, and 
received weight and consideration from the jury in their 
deliberations, or that it had no harmful effect in arriving 
at their estimate of the damages sustained, but, on the 
contrary, in all reasonable probability this evidence alone 
was the inducement and principal factor which resulted 
in the verdict returned. It was upon the incompetent 
evidence that the jury in all probability acted in fixing 
the amount which the plaintiff ought to recover. We are 
unable to say that the amount of damages suffered by 
plaintiff for which judgment has been rendered is con- 
clusively established by the other evidence in the case. 
We do not say that upon the evidence, eliminating that 
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which is incompetent, a verdict might not be sustained, 
but from a careful inspection of the record we are driven 
to the conclusion that the incompetent evidence was in 
all probability an important and overshadowing consid- 
eration in the deliberation of the jury, and materially en- 
tered into and affected the verdict by them returned. The 
other evidence bearing on the same point not being of a 
conclusive nature, and not determining with any degree 
of certainty any specified sum as the amount of damages 
sustained, the question is an open one for the jury, and 
it is for them, in the exercise of sound judgment and dlis- 
cretion, within the limits of the evidence, to allow such 
damages as they believe will fairly compensate plaintiff 
for the pecuniary loss sustained. What sum the jury 
would have fixed in the absence of the incompetent evi- 
dence we can not say. Certainly, we are not warranted 
in saying that it would have been the same sum had the 
incompetent evidence not been admitted. It logically and 
necessarily follows that the judgment, by the application 
of the principles governing the admission of incompetent 
evidence heretofore adverted to, can not be upheld. 

It is contended by counsel for plaintiff that no objec- 
tion was interposed to the question by which the incom- 
petent evidence was elicited, and therefore defendant is 
not in a position to predicate error on the admission of 
the same. The record discloses that when the question 
was asked, as heretofore quoted, defendant’s counsel ex- 
amined the witness as to his source of knowledge as to 
the amount the advertising had fallen off, and showed 
by such examination that the witness was testifying to 
figures or “footings” obtained by him from the advertis- 
ing register and from a private memorandum which he 
kept for his individual use, which was also made up and 
taken from the same book, which contained an account of 
the monthly receipts for advertising of all kinds, both be- 
fore and after the publication of the libel, the difference 
being testified to as the loss from commercial or advertis- 
_ ing patronage. An objection was then interpused on the 
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ground that the testimony was incompetent, and not the 
best evidence, and because the books, while in the juris- 
diction, aud convenient to the court, were not brought 
into court, and introduced as the best evidence of their 
own contents. The objection was overruled, and the ques- 
tion repeated and answered without further objection. 
We think the answer comes clearly within the objection 
and the exception to the ruling thereon. The question 
was asked, witness cross-examined regarding the source 
of his information, and objection to the question inter- 
posed, an adverse ruling had, and exception taken. The 
question was repeated for the benefit of the witness, and 
for the purpose of obtaining an answer to the question 
objected to, after a ruling had been obtained on the ob- 
jection. It would not only have been a useless, but a need- 
less interruption in the trial of the case to renew the ob- 
jection to the same question immediately after the ruling 
and before any other testimony was taken. It seems to us 
entirely clear that the objection was interposed and a rul- 
ing had regarding the admissibility of the very evidence 
testified to by the witness after the question was repeated. 
There is nothing which would warrant us in saying that 
counsel had changed his mind regarding the evidence, and 
did not desire to further object. He had objected to the 
extent of his ability. He had noted his exception. Le 
did all that he could to preserve his record and present 
the ruling complained of to a reviewing court, and any- 
thing further would have been needlessly encumbering 
the record. The objection interposed is sufficient to pre- 
sent the ruling thereon and the admissibility of the evi- 
dence for review. Gilpin v. Gilpin, 12 Colo., 504; Graves 
v. People, 18 Colo., 170; Sharon v. Sharon, 79 Cal., 674; 
Dilleber v. Home Life Ins. Co., 69 N. Y., 256, 260; Carlson 
v. Winterson, 147 N. Y., 652, 656. 

The order of affirmance heretofore entered is vacated, 
the judgment reversed and the cause remanded for fur- 
ther proceedings in accordance with law. 


REVERSED AND REMANDED. 
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SULLIVAN, J., dissenting. 


I have no doubt at all about the correctness of the con- 
clusion reached when the case was first submitted. If the 
undisputed testimony of Mr. Hitchcock, with respect to 
his knowledge of the plaintiff’s business, is to be taken 
as true, then the approximate loss of commercial adver- 
tising sustained by the plaintiff in the year following the 
publication of the libel, is conclusively established by 
competent evidence. I see no reason to suppose that the 
witness did not have the knowledge which he professed 
to have. Neither do I discover any reason for holding 
that the loss of advertising patronage should have been 
proved with precision and exactitude. Rejecting entirely 
the testimony, to the extent that it is based on the books, 
and there remains uncontradicted evidence of the approxi- 
mate amount of the plaintiff’s loss. 


ELisHa P. REYNOLDS, JR., V. First NATIONAL BANK OF 
WY MORE. 


FILED NovEMBER 7, 1901. No. 10,308. 


1, Ultra Vires: QuzZRE. Whether the contract pleaded in the petition 
is ultra vires as to the defendant bank, quere. 


2. Statute of Frauds. Any agreement which by its terms is not to 
be performed within one year from the making thereof is void, 
unless the same or a memorandum thereof be in writing, and 
subseribed by the party to be charged thereby. Compiled Stat- 
utes, 1901, ch. 32, sec. S. 


Such a contract, to be void, must be one that by its terms 
is not to be performed within one year from the making thereof. 
The statute does not refer to such contracts as may possibly 
or probably not be performed within that time. Powder River 
Live-Stock Co. v. Lamb, 38 Nebr., 339. 


- When by specific terms of the contract, or where it ap- 
pears that it was not the intention of the parties that it should 
be performed within one year from the time of its making, the 
contract comes within the provisions of the statute and is void. 


748 NEBRASKA REPORTS. [ Von. 62 


Reynolds v. First Nat. Bank of Wymore. 


The contract pleaded in plaintiff’s petition leld to come 
within the operation of the statute, and is therefore unen- 
forceable. 


Error from the district court for Gage county. Tried 
below before Lertrox, J. Affirmed. 


Hazlett & Jack, for plaintiff in error. 
Griggs, Rinaker & Bibb and A. D. McCandless, contra. 


Hoicoms, J. 


I’rom a ruling of the trial court sustaining a demurrer 
to the amended petition of the plaintiff and entry of judg- 
ment of dismissal of this action, he prosecutes error pro- 
ceedings in this court. The petition of the plaintiff, so far 
as it is necessary to refer in the consideration. of the 
points presented to us for decision, alleges in substance, 
omitting legal verbiage, that one Dolan was seeking tu 
engage in the retail liquor business, and being largely in- 
debted to the defendant bank it was desirous of helping 
him to engage in such business in order that he might have 
a good and profitable business and thereby be enabled to 
make money and pay off his indebtedness to said bank; 
that for the reason mentioned the bank assisted Dolan to 
obtain a bond in order that he might obtain a liquor li- 
cense, which was necessary in order to engage in the retail 
liquor business; and that on or about April 10, 1890, the 
said bank, by its managing officer, requested and procured 
the plaintiff to sign the said liquor bond, representing to 
him that Dolan was largely indebted to the bank and was 
to assume large indebtedness to it and that it was to the 
interest of the bank to help Dolan procure a license and to 
help him obtain a bond in order that he might conduct 
the business, make money, and pay off the indebtedness 
which he was owing the bank, and that the bank at that 
time, by its managing officer, verbally promised the plain- 
\iff and orally agreed with him that if he would sign the 
said liquor bond with the said Dolan, the bank would 
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hold him harmless by reason of said signing, and then 
and there undertook to the said plaintiff to hold him 
harmless by reason of the signing by the plaintiff of the 
bond of the said Dolan; that said request and agreement 
was made by the bank in the usual course of business and 
as a means of collecting a debt owing it by Dolan which 
it would otherwise have been unable to collect, and said 
agreement and promise was a direct promise to pay plain- 
tiff, unconditionally, whatever moneys plaintiff should be 
compelled to pay and expend by reason of signing said 
bond, and was made.on the bank’s own behalf; that by 
reason of the said agreement the plaintiff.signed the said 
liquor bond, which was filed and approved on or about 
the 12th day of April, 1890, and a liquor license was there- 
upon issued to the said Dolan to conduct a retail liquor 
business for the period of one year, and that he made pay- 
ments from moneys realized from said business to the 
bank upon the said debt owing by him to it as aforesaid ; 
that in August, 1891, suit was instituted for damages 
against the said Dolan and the sureties on his bond; and 
that the plaintiff was compelled to and did incur and ex- 
pend for traveling and incidental expenses, court costs 
and attorneys’ fees in and about the litigation, and in 
defending against the same, the suin sued for, which, it is 
alleged, by reason of the contract mentioned, the defend- 
ant bank is liable for, and for which judgment is asked 
against it. : 

Different propositions are presented and argued b 
counsel for the respective parties for and against the suffi- 
ciency of the petition, the principal ones being: (a) that 
the contract is wltra vires and void as to the bank and 
therefore unenforceable; (b) that it is void by reason of 
the statute of frauds, in that it is verbal and not to be 
performed within one year; and (c) because it is a special 
promise to answer for the debt, default, or misdoings of 
another and is not in writing. 

It is not incumbent on us to discuss and consider the 
three propositions mentioned if any one is regarded as an 
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insurmountable obstacle to plaintiff’s recovery on the 
facts alleged in the petition. 

Whether or not the alleged contract is wltra vires, and 
non-enforceable for that reason, under the facts pleaded, 
may not be entirely free from doubt, and yet on first im- 
pression we are disposed to say it is. We do not, how- 
ever, in our view of the conclusion which must be reached 
on the other propositions advanced, deem it best to enter 
into a discussion of this phase of the case, and therefore, 
without expressing a positive opinion, pass on to the sec- 
ond question presented, regarding which we think there 
can exist no substantial grounds for difference of opinion. 

If the agreement was not to be performed within one 
year from the date of its making, this must be held to be 
decisive as to the proper disposition of the case on the 
demurrer to the petition. By section 8 of the statute of 
frauds (Compiled Statutes, 1901, ch. 32) it is provided 
that any agreement which by its terms is not to be per- 
formed within one year from the making thereof shall be 
void unless the same or a meimorandum thereof be in 
writing and subscribed by the party to be charged there- 
with. The plaintiff argues that the agreement on which 
he grounds his right to a recovery is not within the in- 
hibition of the statute; that the license of the principal 
on the bond to sell intoxicating liquors was for but the 
period of one year and that the obligation of the defend- 
ant bank to hold the surety on the liquor license bond 
harmless, and to be performed by it, could by the action 
of the principal possibly, and even probably, accrue and 
be discharged within a year from the time of making the 
contract. (Counsel invokes the rule, which is well sanc- 
tioned by the decisions of the courts, and generally held 
to by the text-writers, that an agreement is not to be de- 
clared void, as coming within the provisions of the stat- 
ute, because not to be performed within a year from the 
making thereof, if the performance of the contract de- 
pends upon a contingency which may happen within the 
year, although in fact it does not happen until after the 
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expiration of the year. On this same phase of the subject 
this court has spoken in a well considered case by its 
present chief justice, and we can not do better than to re- 
iterate the rule therein announced, as a working basis for 
what may hereafter be said. In Powder River Live-Stock 
Co. v. Lamb, 38 Nebr., 339, it is held that such a contract 
to be void must be one that by its terms is not to be per- 
formed within one year from the making thereof, and that 
the statute does not refer to such contracts as may pos- 
sibly or probably not be performed within that time. Says 
the author: “The statute does not include a verbal agree- 
ment which may possibly or probably not be performed 
within a year, nor does it apply to a parol contract, in 
the terms of which there is nothing inconsistent with a 
full and complete performance within such period. When 
a contract, not in writing, by its terms, or by any fair and 
reasonable construction of its provisions, is capable of be- 
ing performed within a year, it is not within the statute.” 
And further on: ‘On the contrary, the doctrine estab- 
lished by the adjudications of this country is that, in or- 
der to bring a case within the operation of the statute of 
frauds, there must be an express and specific stipulation 
in the contract that it is not to be performed within the 
year, or it must appear therefrom that it was not the in- 
tention of the parties the agreement should be performed 
within that period”; citing T'reat v. Hiles, 32 N. W. Rep. 
[Wis.], 517; Buker v. Lauterback, 11 Atl. Rep. [Md.], 
703; Aiken v. Nogle, 47 Kan., 96; Durham v. Hiatt, 127 
Ind., 514; Kent v. Kent, 62 N. Y., 560; Barton v. Gray, 
57 Mich., 622; Horner v. Frazier, 4 Atl. Rep. [Md.], 183; 
Smalley v. Greene, 3 N. W. Rep. [Ia.], 78. Viewing the 
question in the light of what has just been quoted and the 
authorities referred to, can it be said that it was the in- 
tention of the parties that the contract pleaded in plain- 
tiff’s petition should be performed within one year from 
the time of its making, or that it was probable or possible 
that upon the happening of some contingency within that 
time it could be fully executed? The agreement was made 


152. NEBRASKA REPORTS. [ Vou, 62 


Reynolds v. First Nat. Bank of Wymore. 


on the 10th day of April. The license bond upon which 
the plaintiff was surety, and for the consequences of sign- 
ing which he was to be held harmless, was to continue in 
force for at least one year from the 12th day of April fol- 
lowing. It is unnecessary for us to consider what the legal 
effect on the agreement is, from the fact that the bond was 
a valid obligation resting against the surety for any lia- 
bility of the principal for any act done during the year 
for a period of five years thereafter, or during the run- 
ning of the statute of limitations. We may assume that 
the agreement could be fully performed within the period 
covered and included in the time for which the license 
to sell intoxicating liquors was to run; 7%. e., one 
year from the date of the issuance of the same. The agree- 
ment was to save the plaintiff harmless by reason of his - 
having signed the bond which was required to be given 
as a condition precedent to obtaining a license. Such an 
agreement could not in the nature of things be performed 
until the period covered by the bond had fully elapsed. 
That was a year from the 12th day of April. The agree- 
ment was made on the 10th of April. The shortest possi- 
ble period would bea year and two days. This time would 
be in contravention of the statute as much so as though 
it were two or five years. An hour more than the time 
specified is in law as fatal to the contract as though it 
were two, five, or a hundred years. As we understand 
counsel for plaintiff in error, the position is taken that 
possibly the only act of the principal on the bond for 
which a liability under its provisions could attach, might 
be committed in less time than one year from the time of 
making.the contract, and therefore the agreement is valid 
under the rule spoken of. This contention, possibly, 
would be tenable if upon the happening of such act all 
further liability on the bond would cease, and the contract 
of indemnity be fully performed by saving the plaintiff 
harmless because of such liability thus created. But the 
agreement was to save him harmless for the entire period 
covered by the bond; and for any breach thereof, up to 
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and including the last minute for which the license was 
granted, the surety on the bond would be liable, and the 
- defendant likewise, on its verbal agreement to save him 
harmless, were it not for the statute of, frauds. It is ex- 
pressly stipulated that the contract is not to be performed 
in a year. The defendant bank’s liability by the specific 
agreeinent made is not to come to an end until the expira- 
tion of a year from the time the license was granted, and 
the boud accepted and approved, to cover and include the 
same period of time. It is, as it seems to us, quite clear 
that it was not the intention of the parties that the*con- 
tract should be performed within one year from the time 
of its making. In no event, according to its terms, could 
it cease or be terminated without a violation of its terms, 
instead of a compliance therewith, for more than one year 
after it was entered into. The bank can not perform its 
agreement to hold the plaintiff harmless, except that its 
obligation to that end continue and remain in full force 
until the expiration of the full year for which the liquor 
license was granted. Its obligation is not discharged, nor 
the contract performed, until when at the end of that 
period it has responded to every legal demand arising 
against the plaintiff by reason of his suretyship; and the 
fact that a cause of action on the bond may arise the first 
month, or the last minute of the last month, can not 
change the principle applicable in determining the time 
for the complete performance of the contract of the de- 
fendant bank pleaded in the petition. It follows, there- 
fore, that the demurrer to the petition was well taken, and 
no error was committed in sustaining it. — 
The judgment of dismissal is 
AFFIRMED. 


Cr 
Lt) 
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E. W. WorTHEN V. COUNTY OF JOHNSON. 


Fitep NOVEMBER 7,1901. No. 10,458. 


. Criminal Prosecution: In Nomine Repustica%. All criminal prose- 
cutions must be by and carried on in the name of the state of 
Nebraska. Constitution, art. 6, sec. 24. 


vw 


. Witness’s Fees: LiaBILITy oF County. The liability of a county 
for the per diem and mileage of defendant’s witnesses in a 
prosecution for a felony, even though in acquittal follows, 
must arise by some express provisions of the statute, and not 
.by implication. 


: INDICTMENT FoR FELONY: CopE. Prior to the amend- 
ment in 1885 of section 461 of the Criminal Code, a county was 
not liable for defendant’s witness costs where he is indicted for 
a felony. Hewerkle v. Gage County, 14 Neb., 18. 


4. : : . Under the provisions of section 461, as 
amended, a county is liable for the per diem and mileage of 
witnesses for the defendant in prosecutions for a felony, when 
the defendant has been convicted and is unable to pay such 
fees, or where he is acquitted, only when there has been filed 
in the case the affidavits required by that section, and an order 
of court entered that such witnesses, not exceeding the number 
limited, be summoned, and paid their witness fees from the 
county treasurer. 


5. Petition. Petition held not to state a cause of action. 


Error from the district court for Johnson county. 
Tried below before STuLL, J. Affirmed. 


L. C. Chapman, for plaintitt in error. 
M. B.C. True, contre. 


Ho.Lcoms, J. 


‘he plaintiff in error was a witness for the defense in 
a criminal prosecution wherein the defendant in the crim- 
inal action was charged with a crime amounting to a 
felony. The case was tried in the district court of Pawnee 
county on a change of venue from Jolinson county. On 
the trial of the criminal charge, the defendant was ac- 
quitted. The costs made in the case, including plaintiff's 
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claim for witness fees were properly certified by the clerk 
of the district court of Johnson county, wherein the crime 
was alleged to have been committed and the prosecution 
begun, to the board of county commissioners. That body 
refused to allow plaintiff in error his claim and rejected 
the same. An appeal from the action taken was duly ‘per- 
fected to the district court where a petition by the plain- 
tiff was filed, which was demurred to and the demurrer 
was sustained. From the ruling of the trial court sustain- 
ing the demurrer to his petition the plaintiff prosecutes 
error. 

The petition seems to be framed on the theory that John- 
son county, the defendant in error, was plaintiff, filed the 
information and prosecuted in its name the defendant in 
the criminal prosecution mentioned, and that on the ver- 
dict of acquittal a judgment was rendered against the 
county for costs. If such were the case, that proceeding 
and the judgment rendered therein would be a nullity 
binding upon none, since all criminal prosecutions must 
be by and carried on in the name of the state of Nebraska. 
Constitution, art. 6, sec. 24. We are disposed, however, to 
overlook the weakness of the petition in this regard, and 
consider the matters presented as though the criminal 
prosecution was in ‘all respects regular, as we assume it 
was, and that the acquittal of the defendant left the ques- 
tion of liability of the county for the fees of defendant’s 
witnesses made by him and on his behalf to be determined 
on other considerations. The sufficiency of the petition is 
challenged on different grounds, one of which only, in our 
view of the case, is it-advisable to consider, We are cited 
by counsel to several sections of the Civil Code, and some 
authorities construing such sections, in support of the’ 
position taken by the plaintiff in error as to the liability 
of the county for the defendant’s costs in the criminal 
action. In our judgment, none of these citations are at 
all applicable to the question of the sufficiency of the peti- 
tion, or the liability of the county under the facts pleaded, 
and they will not, therefore, be considered. 
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The question presented is whether the county is obli- 
gated and should be held responsible for the payment of 
the per diem and mileage due to the defendant’s witnesses 
in a criminal prosecution in which an acquittal followed, 
and this must be found, if at all, in the Criminal Code. 
Neither the state or county can be held liable for such 
costs except by force of statutory provisions. The liabil- 
ity of the county for payment of defendant’s witness fees 
and costs in criminal prosecutions arises only by virtue 
of legislative enactment. It can not arise by implication, 
but must be by express statutory provision. Dodge County 
v. Gregg, 14 Nebr., 305. Our attention is called to section 
587 of the Criminal Code which provides: “Upon the dis- 

- charge or conviction of the defendant in any case of felony 
in the district court, it shall be lawful for the clerk of such 
court to file in the office of the county clerk a bill of the 
costs not previously allowed by the county commissioners, 
whereupon the same shall be examined into, audited, and 
allowed, and paid in the manner specified in the last pre- 
ceding section,” etc. It is claimed this section establishes 
a liability on the county for such costs. We do not so re- 
gard it. The object of the section was not to fix upon the 
county liability for any particular class of costs but to 
provide a means for the payment of such costs as the 
county was legally liable for. The preceding section to _ 
which reference is made relates to the manner of payment 
of certain fees and costs in criminal cases on preliminary 
examination before magistrates. This last mentioned sec- 
tion has been thoroughly. considered: and construed in the 
case of Boggs v. Washington County, 10 Nebr., 297; also 
Dodge County v. Gregg, supra. It is also provided by sec- 
tion 541 that the fees of all witnesses in criminal cases in 
the district court shall be paid by the county where the in- 
dictment is found; but this does not have the effect of 
enlarging the liability of the county for a defendant’s wit- 
nesses’ fees in case of an acquittal, but only locates the 
county responsible for such fees as it may legally be re- 
quired to pay. These several sections have formed a part 
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of the Criminal Code almost ever since its adoption. The 
county’s responsibility for costs in criminal cases made 
by witnesses for the defendant has heretofore been before 
the court for consideration, and it is held, as we under- 
stand the force of the decision, not to exist. With these 
sections then existing and in force as a part of the Crim- 
inal Code, it was decided in 18838, in the case of Hewerkle 
v. Gage County, 14 Nebr., 18, that the county is not liable 
for defendant’s witness costs where he is indicted for a 
felony. Says Coss, J., who wrote the opinion of the court: 
“Again, if it be conceded that it was the intention of the 
framers of the constitution to make it the duty of the 
legislature to provide for the payment of the costs of the 
witnesses of all persons indicted for felonies, it will also 
be obvious that until that duty is discharged by the legis- 
lature, the right thereto on the part of the citizen remains 
suspended. It can not be claimed to be one of those rights 
which vindicate themselves and can be enjoyed without 
further grant or limitation by the law-making power. The 
writer can not conceive that it could have been the inten- 
tion of the experienced men who framed the constitution, 
to place within the uncontrolled hand of every malefactor 
the power to inundate the streets of the county seat, where 
he is about to be tried for crime, with his friends from the 
four corners of the state under the pay of the county, upon 
pretense that they are his witnesses.” In view of the con- 
struction placed on the different sections referred to, the 
legislation which immediately followed the decision in the 
case of Hewerkle v. Gage County, supra, should, it would 
seem, put at rest all possible doubt regarding the subject. 
The legislature of 1885 amended section 461 as it then ex- 
isted and provided specially that any person accused of 
crime amounting to.a felony shal] have compulsory pro- 
cess for witnesses, who shall be paid their mileage and per 
diem as shall be allowed by law to witnesses for the state, 
and in case the accused is convicted and unable to pay 
such fees, or in case he is acquitted, such mileage and per 
diem shall be paid out of the county treasury; provided, 
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says the statute, that in no case shall the fees of any such 
witnesses be so paid unless before the trial the accused 
person shall make and -file his affidavit, supported by the’ 
affidavit of his counsel, stating the names of the witnesses, 
and that he has been advised by his counsel that their tes- 
timony is material, whereupon the court or judge shall 
make an order directing that such witnesses, not exceed- 
ing fifteen in number, shall be paid out of the county treas- 
ury. This section is the last expression of the legislature 
on the subject. It was evidently to provide for that which 
was held not to exist in the case last cited, to-wit, the lia- 
bility of the county for witness fees of a defendant in a 
criminal case amounting to a felony, where he was con- 
victed and unable to pay such fees, and also when acquit- 
ted. The statute is not ambiguous nor uncertain as to its 
meaning. It admits of but one construction, and that is 
that in order to render the county liable for defendant’s 
witness fees, the affidavits mentioned must be made and 
filed in the case, and an order of the district court entered 
directing that such witnesses be summoned at the expense 
of the county. The limitation as to number was in all 
probability to prevent the very condition of things sug- 
gested by Judge Coss in the excerpt of the opinion hereto- 
fore set forth. The petition in the case at bar utterly 
fails to show a compliance with the requirements of the 
statute with reference to the affidavits and order of court 
as to the witnesses for the defendant in the criminal ac- 
tion mentioned, and it for that reason fails to state a cause 
of action. 

.The ruling of the trial court is right, should he, and is, 


AFFIRMED. 
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WILLIAM V. A. Dopps ET AL. v. McCorMICK HARVESTING 
MACHINE COMPANY. 


FILED NOVEMBER 77,1901. No. 10,479. 


1. Petition on Promissory Note: Copy: ALLEGATION INFERENTIAL SUF- 
FIOIENT. A petition declaring on a promissory note which is 
copied therein, and from the allegations of which it may be 
inferred that the sum alleged to be due was due from the ad- 
verse party to the plaintiff, states a cause of action, although 
it is not alleged in direct terms that the sum claimed is due 
from the adverse party to the plaintiff. 


2. Usury: MisrakEN CoMPpuTaTION. When in the computation of in- 
terest a mistake is made, and more than ten per cent. is charged, 
the contract will not for that reason be declared usurious. 


3. : Contract. Before a contract may be declared usurious, 
there must be an agreement between the parties to charge and 
receive a greater rate of interest than that allowed by law. 


4, Withdrawal of Question from Jury Proper. Action of trial court 
in withdrawing from the jury the question of usury held proper. 


or 


. Instruction Erroneous Without Prejudice. An instruction, even 
though erroneous, is without prejudice and no ground of re- 
versal, where the party complaining could in no view of the 
case recover on the issue covered by such instruction. 


6. Recovery for Breach of Warranty. A recovery on an alleged 
breach of warranty, held, could not be had under the evidence 
in the case. 


Error from the district court for Gage county. Tried 
below before Lerron, J. Affirmed. 


Samuel Rinaker and R, S. Bibb, for plaintiffs in error. 
Wilson & Brown and S. D. Killen, contra. 


FfoLcoMB, J. 


Verdict and judgment went against the defendant in 
the trial court, and he brings the cause here by proceed- 
ings in error. The petition is assailed for the first time 
in this court as failing to state a cause of action and being 
insufficient to support the judgment rendered. The cause 
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of action is founded on a promissory note which is copied 
in the petition. Its execution and delivery by the defend- 
ant to the plaintiff is alleged, and also that no part of the 
note has been paid, and that there was due thereon the 
sum for which the note was given with interest from the 
date thereof at the stipulated rate. Because it is not al- 
leged that the sum claimed is due from the defendants to 
the plaintiff, the petition, it is argued, is fatally defective. 
In Gage v. Roberts, 12 Nebr., 276, it is held that a petition 
declaring on a note, as in the case at bar, must allege that 
there is due thereon from the adverse party to the plain- 
tiff a specified sum, unless these facts may be inferred 
from others pleaded. The rule was reaffirmed in Spellman 
v. Frank, 18 Nebr., 110. Unless, then, the allegation which 
is wanting in the petition in the case at bar may be in- 
ferred from other facts pleaded, the petition must be held 
bad. It is not alleged in direct terms that the sum claimed 
is due from the defendants to the plaintiff. But the note 
itself is pleaded; in which, according to its terms, the de- 
fendants, as makers, promised unconditionally to pay the 
plaintiff, as payee, the sum claimed in the petition. It is 
also stated in the petition that the instrument was exe- 
cuted by the defendants in favor of the plaintiff; that it 
was delivered by the defendants to the plaintiff; that no 
part of the note had been paid and that there is due 
thereon the sum sued for. —— 

It is altogether warrantable to infer from the pleading 
as thus drawn that the amount claimed to be due on the 
instrument was due from the makers, who are the defend-. 
ants and the adverse parties to the action. The note having 
been, as alleged, executed in favor of and delivered to the 
plaintiff, the logical and reasonable inference is that what- 
ever sum is alleged to be due thereon is due to the plain- 
tiff, as payee, to whom it is alleged the instrument was 
delivered. There is no presumption that the note has 
passed out of. the plaintiff's hands or that it has been 
transferred to some third party. On the other hand, when 
it is alleged that the note was executed and delivered to 
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the plaintiff, the presumption is it was the owner at the 
time of delivery, and has continued as such to the time of 
bringing the action. If our views are correct in this re- 
gard, we think it follows as a necessary conclusion that 
the facts which it is contended are necessary to constitute 
a good petition and which are not alleged in direct terms, 
may properly be inferred from the other facts pleaded; 
and, under the general rule prevailing as to construing 
pleadings liberally when attacked as this one is, the peti- 
tion will be held to state a cause of action. 

In the answer the defendants pleaded that the contract 
on which plaintiff grounded its action was tainted with 
the vice of usury. The trial court, by an instruction, with- 
drew the question from the jury and complaint is made 
because thereof. The note sued on was a renewal of a 
prior note given for a machine purchased from the plain- 
tiff. At the time of the renewal of the first note, in the 
computation of interest a mistake appears to have been 
made of the sum of $1.44. There is an utter lack of evi- 
dence to justify the conclusion that the parties intended to 
or did enter into a usurious contract. The very essence 
of a contract usurious in character is the agreement to 
take or receive and to pay a greater rate of interest than 
that allowed by law. Treating the renewed note as a con- 
tract for the loan or for the forbearance of money, and yet 
the evidence falls far short of proving an agreement be- 
tween the parties to charge and receive a usurious rate 
of interest. Such a mistake under the most rudimentary 
principles of justice, could not-and should not be converted 
into an unlawful contract. 27 Am. & Eng. Ency. Law, 
920, 970, and authorities therein cited; Johnson v. Shat- 
tuck, 53 S. W. Rep. [Ark.], 888; Rushing v. Willinghan, 
31S. E. Rep. [Ga.], 154. The trial court, in our judgment, 
properly withdrew the question of usury from the jury. 

It is next contended that the court erred in its third in- 
struction to the jury, in which, in speaking of the law in 
respect of an alleged warranty of the machine for which 
the note was given and a breach thereof, it was stated: 
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“You will next inquire whether or not there was a breach 
of said warranty and as to this question the court in- 
structs you that your inquiry should be whether at the 
time the machine was purchased, and at the time when it 
was put to work at the work for which such machines are 
made, or within a reasonable time thereafter it failed to 
fulfill the conditions of the warranty, and the burden of 
proof of the warranty and the breach thereof is upon the 
defendant.” The instruction it is contended is faulty, be- 
cause, as stated by counsel, it told the jury that “under the 
law the defendant must find out in a reasonable length of 
time that the machine did not fulfill the warranty.” With- 
out deciding the question, we are of the opinion that con- 
ceding the instruction to be erroneous, as claimed, it is 
error without prejudice. It is alleged that the harvester, 
which was a second-hand machine, was verbally warranted 
“to be first class in every respect and to do the work for 
which the same was sold,” and that it was worthless. The 
defendant testified that he used it for two seasons and 
that it gave reasonable satisfaction. The third season, it 
is testified, the grain was heavier and the machine failed 
to do satisfactory work in binding the bundles of wheat 
as it was being harvested. He also says the machine was 
worthless to him. It is, however, conclusively shown that 
if there existed in fact any breach of the alleged warranty 
it was only with respect to some of the machinery by which 
bundles were tied, and that in other respects no breach of 
the warranty is attempted to be shown. There is also no 
evidence upon which a jury could predicate a verdict as 
to the amount of damage, if any, in respect of the defective 

machinery spoken of. The defendant’s testimony that the 
‘machine was worthless to him, in the face of the over- 
whelming evidence that it was substantially as warranted, 
save possibly the defective machinery for tying bundles, 
‘furnishes no guide by which a jury could estimate the 
damages sustained. The replacing of the defective ma- 
chinery, if it were so, could have been had, in all probabil- 
ity, at a very small expense; and yet there is no evidence 
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to show what this item of expense would be, or what was 
the depreciation in the value of the machine by reason of 
such defect, if existing. In no view of the case could the 
jury have returned a verdict under the evidence on this 
issue in favor of the defendant, and hence no error could 
have been committed by the instruction complained of, 
McCormick Harvesting Machine Co. v. Martin, 32 Nebr., 
723; Osborne & Co. v. Huntington, 33 N. W. Rep. [Minn.], 
789; Osborne & Co. v. Carpenter, 34 N. W. Rep. [Minn.], 
163. 

We observe no prejudicial error in the record, and for 
the reasons stated the judgment of the trial court 


should be 
AFFIRMED. 


Ss 


JOSEPH GOLDSMITH, APPELLEE, Vv. CATHARINE WRIGHT, | 
APPELLANT, ET AL, 


Fitep NOVEMBER 7, 1901. No. 10,524. 


Confirmation: APPRAISAL: VALUE: CONFLICTING EVIDENCE. Mere dif- 
ference of opinion, fairly balanced, as to the value of real estate 
appraised and sold in foreclosure proceedings, is not a good 
ground of objection to confirmation. 


_ AppgaAL from the district court for Douglas county. 
Heard below before FAWCETT, J. Affirmed. tee 


T. R. Andrews, for appellant. 
J. J. O’Connor, contra. 


’ HoLcoms, J. 


Appellant complains of an appraisement of real prop- 
erty made in foreclosure proceedings under an order of 
sale issued therein, and the confirmation of sale made on 
such appraisement. It is contended that the property 
was appraised so much below its true value as to raise 
the presumption of a fraudulent appraisement. Two wit- 
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nesses made affidavit that in their opinion the property 
was worth $4,500, and one that it was’ of the value of 
$4,600. Two witnesses and three appraisers place its 
value at $3,000. We do not think it can be inferred from 
evidence of the kind and character indicated that the 
appraisement was so low as to suggest or operate as a 
fraud on the rights of the appellant, or that the trial 
court committed error in overruling objections to the con- 
firmation of sale because of the appraisement so made. 
The order appealed from is accordingly 


‘AFFIRMED. 


Mrs. 8. C. HatcH, APPELLANT, v. NELS SHOLD ET AL., 
APPELLEES. 
FILED NOVEMBER 7, 1901. No. 10,546. 


1. Mortgage: TiTLE IN MorTGaGoR PENDING CONFIRMATION. The legal 
title of mortgaged real property remains in the mortgagor pend- 
ing the confirmation of a sale thereof made under a decree of 
foreclosure of the real estate mortgage. 


2, Payments Before Confirmation Accrue to Mortgagor’s Benefit. All 
payments made on the decree prior to confirmation accrue to 
the benefit of the mortgagor, and the excess of the sum for 
which the premises sold, after deducting costs and the amount 
of such decree, with interest, less the payments made thereon, 
should be paid to the mortgagor. 


APPHAL from the district court for Dawes county. 
Heard below before Westover, J. Affirmed. 


Albert W. Crites, for appellant. 
G. A. Eckles and Allen G. Fisher, contra. 


= 
Hoicoms, J. 


After a decree of foreclosure of a real estate mortgage 
had been rendered, and the property bid in by a trustee 
of the plaintiff under an order of sale issued in pursuance 
thereof, but before the confirmation of sale, it appears 
that a fire damaged the building on the mortgaged prem- 


Ol 
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ises on which insurance was carried. After some nego- 
tiations the mortgagor repaired the building thus dam- 
aged, bringing it to as good state as before the fire, and 
the insurance money was applied on the decree under 
which the property had been sold. Acknowledgment of 
the payment was made in the following manner and form: 
“CHADRON, Nupr., November 14, 1898. 

“Received of N. Shold per G. T. H. Babcock the sum 
of one hundred eigh!y-five and 75-100 dollars to apply on 
decree of foreclosure Hatch yv. Shold,’—signed by the 
plaintiff by her attorney. 

On application for confirmation of sale, and at the time 
thereof, the trial court entered an order directing the pay- 
ment to the defendant mortgagor the excess of the pro- 
ceeds of the sale, after deducting costs and the amount of 
the decree, with interest, less the payment above men- 
tioned. From this order the plaintiff appeals, insisting 
the payment should not have been deducted from the 
amount of the face of the decree, with interest. This con- 
tention is certainly most inequitable. The purchaser on 
confirmation obtained title to all the property that he had 
bid in, and as valuable as it was when the bid was made 
at sheriff’s sale. He was not asking to have the sale set 
aside for any reason, but prayed its confirmation on the . 
terms of sale at which he had bid the property in. We 
can conceive of no rule by which the plaintiff could ask 
‘to have paid her in satisfaction of her decree more than 
was due when it was satisfied. Suppose the purchaser 
had been some third party and the decree had before con- 
firmation been satisfied to the extent of one-half of the 
amount due; would the plaintiff be in a position to rightly 
claim of the proceeds of the sale the full amount of her 
decree? We think not. We are not favored with any 
brief by the appellee. The appellant takes the position 
that the mortgagor after the sale had only the bare right 
to redeem the premises from the sale, and no other right, 
interest or title in the land whatever, and that the pay- 
ment can only be regarded as an attempt to redeem, which 
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having failed because the full amount due was not forth- 
coming, he has altogether lost the payment thus made. 
But the rule is, as we understand the law and the force of 
prior decisions, that the legal title to the mortgaged prop- 
erty remains in the mortgagor and is not divested until 
confirmation of sale,—possibly not until the officer mak- 
ing the sale has after confirmation executed and deliv- 
ered a deed to the property in pursuance of the order of 
confirmation. Conversely, the mortgagee has during such 
time only a lien for the amount due him, which may, be- 
fore its satisfaction, by sale or otherwise, be divested by 
payment of the amount due, in whole or in part. Until 
confirmation of sale, the mortgagor’s equity of redemp- 
tion is not cut off, and his legal title to the property gives 
him a valuable interest therein, and a right of action 
to protect that interest, subject only to the superior lien 
of the mortgagee for the amount due on the incumbrance. 
The plaintiff at the time of confirmation has no right to 
' demand of the proceeds of the sale of the mortgaged 
property more than a sum sufficient to pay the amount 
then due on the decree. This, it occurs to us, is what she 
attempted to do in this case, and the court ruled equitably 
and rightly in refusing the demand. The purchaser has 
no cause of complaint, because he has received all that he 
bargained for when he made the bid for the property, 
which was accepted. No question is presented in the case 
at bar as to the rights of parties when property has been 
depreciated in value by fire between a sale thereof and 
the time of confirmation, nor the proper application of 
insurance money where the property is insured and loss 
occurs under the circumstances last mentioned. In this 
case the damage was repaired at the expense of the mort- 
gagor, and the payment made and applied on the decree 
was as though no loss had occurred, and as though made 
by the mortgagor from his personal funds. 
The order appealed from should be, and is, - 


AFFIRMED. 
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STATE OF NEBRASKA, EX REL. JAMES P. CoNNOLLY, V. D. 
M. HAVERLY, COUNTY CLERK OF DOUGLAS COUNTY. 


FiLeD NovEMBER 7, 1901. No. 12,322. 


1. County Commissioner’s District: ALTERATION of BounpaRy: JURIS8- 
DICTION oF BoarD: Time Liwrt, The board of county commis- 
sioners in counties having over 125,000 population is empowered 
by section 54, article 1, chapter 18, Compiled’Statutes, 1901, to 
alter the boundary lines of the different commissioner districts | 
of such county, for the purpose of adjusting such districts to 
changing population, not oftener than once in three years. 


2, H : ALTERATION PROSPECTIVE, AND DoES Nor OPERATE 
As OusTeR. Such alterations of district boundary lines when 
made are prospective in character, and do not have the effect 
of depriving a county commissioner then holding office from 
exercising the duties thereof for the full term for which such 
officer was elected, even though by the change of boundary 
lines such officer’s residence is without the boundary lines of 
the district from which he was elected. 


3. Residence of Commissioner Outside of Limit. By such an altera- 
tion of boundary lines an officer becoming a resiaent of another 
commissioner district does not thereby succeed to and hold the 
office of commissioner from such other district after the expira- 
tion of the incumbent’s regular term of office. ‘ 


4. Mandamus to Compel Officer to Call Election Does Not Adfudicate 
Title to Office. In mandamus proceedings to compel a county 
officer to call an election in one commissioner district, a deter- 
mination that a vacancy existed in such district, because the 
commissioner elected therefrom had, by a change of boundary 
lines, become a resident of another district, is not an adjudica- 
tion that such commissioner would succeed the regular incum- 
bent from such other district upon the expiration of the latter’s 
term of office, nor that no vacancy would exist in such other 
district by reason of the expiration of the incumbent’s regular 
term, to be filled at the succeeding general election. 


a. Title to Office Can Not Be Tried in Mandamus. The title to an 
office can not be tried and determined in an application for a 
writ of mandamus. State v. Plambeck, 36 Nebr., 401. 


6. Finding at Chambers Must Be Founded on Issues. The judgment 
or final order of a court or of a judge sitting at chambers must 
be founded upon and within the issues made by the pleadings. 


7. Writ of Mandamus. A peremptory writ of mandamus must in all 
essential respects conform to the alternative writ, 
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APPLICATION for a writ of mandamus to compel the 
respondent, as county clerk of Douglas county, to place 
on the official ballots the name of the relator as a candi- 
date for the office of county commissioner. Writ allowed. 
Norval, C. J., dissents. 


Smyth & Smith, for relator. 


FI. A. Brogan, Nelson C. Pratt and Harrison C. Brome, 
contra, 


HoLcoMy, J. 


The relator by mandamus proceedings seeks to compel 
the respondent, as county clerk, to place his name on the 
official ballots as a candidate of the democratic and peo- 
ple’s independent parties for the office of county com- 
missioner of the second commissioner district of Douglas 
county. Douglas county has over 125,000 population and 
is and has been for several years divided into five commis- 
sioner districts under the law applicable to such counties. 
Compiled Statutes, 1901, ch. 18, art. 1, sec. 54. In June 
of the present year, the board of county commissioners by 
resolution duly adopted, changed and altered the boun- 
dary lines of the several commissioner districts for the 
purpose, as claimed, of more equitably adjusting the dis- 
tricts so as to conform to changes in population of the 
county since the formation of the several districts thereto- 
fore existing. It is practically conceded that the changes 
thus made in the boundary lines of the districts as theu 
existing were a valid exercise of the power conferred on 
the board of county comuissioners by the legislature, 
which under certain conditions authorizes action in rela- 
tion to such matters. The power is, we think, clearly con- 
ferred—if not expressly, by unniistakable implication— 
in the section referred to, wherein is found provision for 
the districting of a county into five commissioner dis- 
tricts, and for the election of commissioners therefrom. 
And it is also provided that such districts “shall consist 
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of two (2) or more voting precincts, comprising compact 
and contiguous territory and embracing as near as may 
be possible, an equal division of the population of the 
county, and not subject to alteration oftener than once in 
three (3) years.” The section cited and those immedi- 
ately connected therewith provide further that the com- 
missioners elected from the different districts shall have 
the qualifications of electors, and shall be elected in: their 
respective districts at the annual general election and 
shall hold their office for three years, and until their suc- 
cessors are elected and qualified. By reason of provisions 
as to the length of office of the several commissioners 
when first elected after the act has become operative in 
any county, the terms of the five commissioners do not 
expire in the same year, and at each general election 
thereafter one or two of the five members constituting the 
board are to be elected for a term of three years, begin- 
ning in January following. It is not required of us, for 
the purpose of this case, to refer to or consider the action 
of the county board in changing the lines of but two of 
the commissioner districts of Douglas county, and the 
effect of such change on the members of the county board 
elected therefrom, as this will cover all matters involved 
in the controversy. 

The direct question involved is whether it is legal and 
proper at the general election this year to elect a succes- 
sor to the relator, James P. Connolly, whose term expires 
in January following. ‘The relator is at present holding 
and filling the office of county commissioner, having been 
elected thereto from commissioner district number 2, in 
which he has been at all times and now is residing, and 
is a candidate for re-election. One Harte is also a mem- 
ber of the board of county commissioners, having been 
elected from commissioner district number 1, and was 
elected at the last general election for a term of three 
years, beginning January, 1901, or until January, 1904. 
Prior to the alteration of the boundary lines of the sev- 
eral districts made by the commissioners in June last, 

53 
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which has been heretofore mentioned, the First commis- 
sioner district, from which Harte was elected, comprised 
the Second, Fourth and Seventh wards of the city of 
Omaha, while the Second district, from which Connolly 
was elected, included the Third, Eighth and Ninth wards 
of the city. By the change of boundary lines made by the 
commissioners, ward number 2, in which Harte resided, 
was dropped from the First district, and ward. number § 
included within the new boundary lines, so that by the 
change of lines thus made, new commissioner district 
number 1 includes in its boundaries the Fourth, Seventh 
and Kighth wards. The boundary lines of the Second 
commissioner district were altered so as to include within 
the new district the First, Second and Third wards. It 
will be noticed that by the new alignment the Second 
ward, in the First district, is transferred to the Second 
district, and in lieu thereof the Eighth ward is trans- 
ferred from the Second to the First district; that the 
Ninth ward is eliminated from the Second district, and 
the First ward included therein. Both Connolly, who 
resides in the Third ward, and Harte, in the Second, it 
will be seen, are now residents of the territory included 
within the boundaries of the new Second commissioner 
district. If we understand counsel aright, it is agreed 
on all sides that the act of the county commissioners in 
altering the boundary lines of the several districts by the 
adoption of the resolution referred to was a legitimate 
exercise of authority conferred on that body by the legis- 
- lature. It is also agreed, and the argument on both sides 
is predicated on the theory, that by such rearrangement 
and change of boundary lines none of the commissioners 
then holding office could by such action be deprived of 
their office, or legislated therefrom, for and during the 
term for which they respectively were elected. It is ar- 
gued, and we are disposed to think correctly, that the reso- 
lution changing the boundary lines was prospective in its 
operation and effect, and because thereof operative only 
at the expiration of the several terms of office of the dif- 
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ferent county commissioners then constituting the board. 
It is true that respondent’s counsel argue that unless the 
act of altering the boundary lines can be construed in 
such a way as to give the new First district the right to 
elect a commissioner whose term is to begin when Con- 
nolly’s ceases, and permit Harte, for the remainder of his 
term, to represent the new Second district, that the -reso- 
lution of the county board ought to be declared invalid, 
because it is depriving the First district of representation 
on the board, and is, therefore, contrary to the spirit of 
the statute authorizing alterations, when considered with 
other provisions for representation on the board by dis- 
tricts. But it is contended that Harte, ever since the pas- 
sage of the resolution changing the boundary lines, is 
representing, and will, until the expiration of Connolly’s 
term of office, continue to represent, the district from and 
by which he was elected, or, in other words, that he is 
filling and will continue to fill the office, and perform 
the duties thereof, to which he was elected, notwithstand- 
ing the change in boundary lines, until an opportunity 
arises, when, presto! change! he is to become the com- 
missioner for and from the Second district, and a new 
commissioner will succeed him in the office to which he 
was elected before his term to that office has expired. 
That is, it is argued that until there is a vacancy in some 
other district in which he resides, by the change of bound- 
ary lines, Harte occupies the office and représents the 
district by and from which he was elected, but, when a 
yacancy arises in the new district to which he has thus 
been transferred, he then ceases to fill the office to which 
he was elected, and becomes a commissioner from the 
Second district to succeed Connolly, whose regular term 
has expired. Having taken the position that, notwith- 
standing the change of boundaries, Harte continues to 
represent the district from which he was elected, and 
conceding that he can not by reason of a change in bound- 
aries be deprived of his office, we think the only logical 
conclusion which can result from the attitude assumed 
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is that Harte holds the office of commissioner from the 
Tirst district, and may hold and enjoy the emoluments 
of that office and perform the duties thereof for the term 
for which elected, unless a vacancy occurs in some of the 
modes provided by statute. To illustrate our position: 
If Harte’s term of office had begun one year earlier than 
it did, and Connolly’s one year later,—not an improb- 
able condition of affairs,—all are agreed that, notwith- 
standing the change of boundary lines, each may of right 
continue in the office to which respectively elected, and 
representing the district from which elected until the ex- 
piration of his term, notwithstanding they were both 
residing in the same district under the new formation. 
Their successors would each have been chosen at the same 
general election, and no question would have arisen such 
as we are now called upon to decide. Holding that Harte 
can not be legislated out of office, and that at the expira- 
tion of Connolly’s term he becomes his successor for the 
vemainder of the term to which he was elected, may, as 
a matter of expediency, be entitled to consideration; but 
certainly there can be no logical process of reasoning en- 
gaged in, or sound rule of law given, which would justify 
such a conclusion. Harte has either been legislated out 
of the office tc which he was elected, by the action of the 
county board, if valid, or he has the lawful right and 
authority to hold the office and exercise its functions untii 
the expiration of the term for which he was elected. Ifa 
vacancy in the office results from the changes in boundary 
lines of the district, that vacancy exists at the time of 
passage and taking effect of the ordinance, or it does not 
exist until the term expires. It will not do, as it seems tu 
us, to say that he fills the office for a portion of the time 
after the alteration is made, and is then transferred to 
another office, to which he was not elected, and a vacancy 
thereupon arises in the district from which he was elected. 
We opine that the county commissioners can not legis- 
late him into another office, any more than they can leg- 
islate him out of the office to which he was elected. The 
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two offices are distinct, and a vacancy in either, by the ex- 
piration of the regular term, or from any other cause rec- 
ognized by statute, is to be filled in the manner provided 
by law, and not by a transfer from one office to the other 
The statute provides what circumstances shall cause a 
vacancy in the office of county commissioner, and no- 
where does it appear that the circumstances we are now 
dealing with shall operate as a vacation of the office to 
which a person has been duly elected. Section 101, chap- 
ter 26, providing what events shall cause a vacancy in 
any civil office, among other things, in subdivision 5 de- 
clares that a vacancy shall exist when the incumbent 
ceases “to be a resident of the state, district, county, town- 
ship, preciuct, or ward in which the duties of his office 
‘are to [be] exercised, or for which he may have been 
elected.” In this case the change of boundary lines, with 
no change of residence, can not, we think, be said to be 
a change of residence, within the meaning of the statute. 
It contemplates a removal by the incumbent from the 
territory or district from which he was elected. In this 
case there has been no removal, and each of the two coim- 
missioners mentioned are, and have continued to be, resi- 
dents of the district from which they respectively were 
elected. Harte is no less qualified to represent the dis- 
trict from which he was elected by the change of boundary 
lines, and the same may be said of Connolly. Harte’s 
membership on the county board is not affected by a 
change in boundary lines. The law has provided that, 
for the purpose of an election, commissioner districts are 
to be formed, and commissioners elected therefrom, who 
shall hold their office for three years; and it would seem 
that, with no change of residence, every purpose of the 
statute is fully subserved by his performing the duties 
of his office for the term to which he was elected, regard- 
less of change in boundaries of the district. It is prob- 
ably true that the effect of these changes in boundary 
lines is to give some of the voting precincts or wards an 
opportunity to vote for a commissioner earlier than would 
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be the case under the old alignment, while others could 
not vote until after such time; and yet this is inevitable 
under any alteration of lines which is conceivable. The 
effect operates both ways, and of necessity exists under 
any possible plan by which boundary lines may be 
changed to conform to a changing and increasing popula- - 
tion when commissioners for different districts are not 
elected in the same year. 

The argument of the right of representation, when ap- 
plied to voting precincts and wards, is misleading and 
confusing, in that under the law the representation on 
the county board is from a territory defined as a commis- 
sioner district, from which a commissioner is elected at 
stated periods, who fills the office to which elected for the _ 
time provided by law as a county commissioner from such 
district, and not from a ward or voting precinct therein. 

In support of contention of counsel for respondent that 
' Harte succeeds to the office now filled by Connolly at the 
expiration of the latter’s term of office, and consequently 
no election for county commissioner should be held in 
that district at the general election this year, we are 
cited to the case of Foltz v. Board-of Commissioners, 50 
Ind., 562, decided by the supreme court of that state in 
1875. That opinion gives, we think, indirect support to 
the views of counsel for the respondent. The question 
there arose as to when the term of office of a commissioner 
began who was elected after a county had been redis- 
tricted into new commissioner districts. The beginning 
of the term of the office of the commissioner whose office 
was in controversy was somewhat similar to what would 
be the case if a successor to Harte was elected at the pres- 
ent election, and his right to the office as the successor 
of Harte in the First district was in question. In that 
case Swann, who may be said occupied a position similar 
to that of Harte, was held not to be the commissioner of 
new district number 2; he having before the redistricting 
been a commissioner from old district number 2, a por- 
tion of which was included in new disirict 3. Says the 
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court: “Swann was not the commissioner for that dis- 
trict, [new district number 2] for he resided in new dis- 
trict number 3, and if his functions as commissioner con- 
tinued after the new districting (a point which we do not 
decide, no question having been made in reference to it), 
he must have been the commissioner for the last named 
district. It was therefore competent at that election to 
elect a cominissioner for new district number 2.” It is 
to be noted that in the case above referred to there was 
a new districting of the county, all the old districts hav- 
ing lost entirely their identity. In that case old district 
number 3 was in the south part of the county, while new 
district number 3 was in the north part, and in no way 
connected with the territory included in the old district. 
Both the number and the territory included in the old 
districts were changed so as to be almost, if not entirely, 
incapable of identification. Taking the identity of the ter- 
ritory, rather thin the number attached to the new dis- 
tricts, as they were completely changed, and Swann may 
be, and probably was, regarded as representing new dis- 
trict number 3, carved partially from old district number 
2, while his colleague, whose term had expired, could very 
appropriately be said to be the commissioner from new 
district number 2, that being the one in dispute. In this 
view, the opinion is in harmony with the authorities we 
shall hereafter refer to. In the case at bar the districts 
have not lost their identity. The statute provides only 
for alteration of boundary lines, not the formation of new 
and independent districts. In no view of the case can it 
be said, nor is it contended, that Connolly is now, or has 
been, holding the office of commissioner from either the 
old or new district number 1; hence the term of office of 
commissioner from that district has not expired by the 
expiration of Connolly’s term of office. But, if the opin- 
ion goes to the extent of holding to the rule contended for 
by respondent’s counsel, it is clearly in conflict with the 
ereat weight of authority on the subject, and, in our judg- 
ment, not well reasoned, and therefore should not be fol- 
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lowed. We have several cases from other courts, to 
which our attention has been called, as to the effect of a 
change or alteration of boundary lines of districts from 
which officers have been elected before the expiration of 
their terms of office. The reasoning of these cases and the 
conclusions reached appear to us as sound and logical, 
and to be decisive of the question here in controversy. 

In Brungardt v. Leiker, 42 Kan., 206, it is stated in the 
syllabus: “The office of a member of the board of county 
commissioners elected for three years is not vacated by a 
change in the boundaries of the commissioner districts, 
when the member continues to reside in the district for 
which he was elected, although by the change he was 
placed in another district.” Says the author of the opin- 
ion, after stating the facts and referring to statutory and 
constitutional provisions relating to the subject, and 
enumerating the events which will cause a vacancy, all of 
which apply in the case at bar by reason of similar pro- 
visions in this state: “No one of these events has -hap- 
pened, but there has been an attempt to legislate him 
out of office by the other two commissioners, by a change 
in the districts. The county commissioners are author- 
ized by statute to change the districts at least once in 
three years, so as to adjust them'to the changing condi- 
tions and locations of the population of the county, 
(Comp. Laws of 1885, ch. 25, see. 11,) but this provision 
must be construed so as to harmonize with that provision 
of the constitution that makes the term of county commis- 
sioners three years. The change in the districts, then, 
can only take effect, so far as the election of a county 
commissioner is concerned, at the expiration of the three 
years from the time from which the member was elected 
from the changed territory. Leiker’s term of office will 
not expire until the second Monday in January, 1890.” 

In State v. Nelson, 34 Pac. Rep. [Wash.], 562, the su- 
preme court holds that by changing boundary lines of a 
read district, so that the overseer was not a resident of 
the district from which he was elected after the change, 
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he could not thereby be deprived of his office, but for the 
purpose of electing a successor the act changing the 
boundary lines was prospective only. Says the court: 
“In holding as we do, that the commissioners have au- 
thority to make changes in road districts under the act in 
question, but that such changes are prospective, as affect- 
ing the office of road overseer, the letter and spirit of the 
constitution are fully maintained and force is given as 
well to the act of the legislature.’ On the same subject 
says the supreme court of Minnesota: “In our opinion, 
an order redistricting a county is merely prospective in 
its operation as to the election and qualification of mem- 
bers of the board of commissioners, and in no way affects 
the right to the office of those previously elected. There 
is nothing in the language of the statute to indicate that 
a redistricting is intended to have any retrospective opera- 
tion. On the contrary, the language of section 94 favors 
the opposite view. The commissioner, it says, ‘shal}, at the 
time of his election, be a resident of said district, and 
shall reside therein during his continuance in office.’ 
What this last clause has reference to is an actual change 
of residence, and not a change of district boundaries. The 
division of a county into districts is merely for election 
purposes. The duties of commissioncrs are not local, or 
to be performed in only a particular part of the county. 
On the contrary, they are merely members of an entire 
board, which acts as such for the entire county.” Nor- 
wood v. Holden, 45 Minn., 316. See, also, State v. oars 
of Supervisors, 21 Wis., 443, 448. 

The purport of, and ‘conclusion to be drawn from all 
these decisions, is that, in redistricting or changing bound- 
ary lines of districts from which commissioners are 
elected, such acts are for election purposes only, pro- 
spective in their nature, and can in nowise affect the terms 
of office of those who have been regularly elected for a 
term of years, while residing in the district, and who of 
right may continue to hold such office and exercise the 
duties thercof until the expiration of the term for which 
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elected. These views in nowise violate the rights of any, 
und preserve to all officers who have been regularly 
elected the right to exercise the duties of the office 
for the full term, and give to statutory provisions for 
such changes full scope and effect, without violence to 
other provisions relating to the same same subject. Apply- 
ing the rule to the case at bar, the successor of Connolly 
ws commissioner from the Second district, whose term will 
expire in January next, should be chosen at the present 
general election. 

It is also contended by the respondent that in an action 
of mandamus begun in the district court of Douglits 
county by the state, on the relation of one Victor Rose- 
water, against the respondent herein, to require him, as 
county clerk, to include in his call for an election the 
office of commissioner to fill vacancy from the First dis- 
trict, as constituted by the change of boundary lines, and 
to print on the official ballots the name of the republican 
candidate for that office, the same question heretofore 
considered was presented by the issues in that case, con- 
sidered and determined by the district court, and there- 
fore has become res adjudicata, and that the relator is 
estopped in this action from its prosecution, and from 
obtaining the relief applied for. By the issues raised in 
the case referred to, by the alternative writ and the re- 
turn thereto, the question presented for adjudication was 
whether a vacancy existed in the new First commissioner 
district, to fill which candidates should be voted for by 
the electors thereof at the present general election. The 
relator, by his affidavit and the alternative writ issued 
thereon, claimed and alleged that, by reason of the change 
in boundary lines to which we have heretofore referred, 
Harte became a non-resident of the commissioner district 
from which he was elected, and that a vacancy existed, 
which should be filled at the coming general election. The 
question of whether there was in fact a vacancy in the 
First commissioner district was the only one presented, 
and the only question that could be decided under the 
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issues raised; and this could and did go no further than 
to determine that the names of candidates nominated for 
the supposed vacancy should be placed on the official bal- 
lots to be voted for at the general election to follow. 
Harte, the incumbent then ‘filling the office as commis- 
sioner from that district, was not a party to the action; 
and, of course, his right to hold the office to which he had 
been elected, was not and could not be determined by the 
proceedings therein had. This fact alone should, it would 
seem, dispose of the defense of res adjudicata interposed 
in the case at bar. If, as we assume can not successfully 
be disputed, Harte’s right to hold the office to which he 
was elected was not and could not be adjudicated in that 
proceeding, it will hardly be contended that his right to 
hold another office, or as the successor of Connolly after 
the expiration of his term, was a proper subject of adjudi- 
cation under the issues therein tried. The rule is settled 
beyond dispute or cavil, that the right to hold the office, 
or the title thereto, can not be tried or determined by 
proceedings in mandamus. In Slate v. Plambeck, 36 
Nebr., 401, it is held that: “The title to an office can not 
be tried and determined on an application for a writ of 
mandamus.” Says the present Chief Justice who wrote 
the opinion of the court: “here can be no doubt that 
the claims of the respective parties to the office in ques- 
tion can not be adjudicated in this proceeding, since it 
is well established by frequent decisions of this and other 
courts that the title to an office can not be tried and de- 
termined on an application for a writ of mandamus. The 
proper remedy to try such question is by quo warranto”; 
citing State v. Palmer, 10 Nebr., 203; State v. Jaynes, 19 
Nebr., 164; People v. Goetting, 30 N. E. Rep. [N. Y.], 
968. To the same effect is Kohkes v. State, 55 Nebr., 691, 
695. , 

The direct issue presented by the alternative writ and 
ithe answer thereto, and the only issue that was before 
the court for adjudication was that by reason of the 
change in boundary lines, Harte, who had been elected 
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as commissioner from district number 1, resided in new 
district number 2, and that no commissioner then repre- 
sented .district number 1; the material allegation with 
respect thereto being: ‘That the commissioner districts 
of Douglas county, Nebraska, exist as in the resolution 
heretofore set forth and that district number one in said 
county consists of the Fourth, Seventh, and Eighth wards 
of the city of Omaha as the boundaries of said wards are 
now established, and that at the present time and at no 
time since the establishment of said district has said dis- 
trict been represented on the board of county commiis- 
siouers.” This was the pleading, with the denial thereof, 
which determined the issue therein to be tried. The ap- 
plication was based primarily on the idea that a change 
of boundaries, forming a new district, within whose 
boundaries the commissioner elected from that district 
as it originally stood did not reside, created a vacancy, 
and an election should be had to fill the same. The trial 
judge on the issues found in favor of the relator. It was 
also found specially that “Said Commissioner Harte re- 
sides in the commissioner district comprising the First, 
Second and Third wards of the city of Omaha, known 
and numbered under the redistricting of said county into 
commissioner districts, as ‘Commissioner district number 
two.’ I find that, after the going into effect of the redis- 
tricting said Douglas county into commissioner districts, 
said commissioner Harte will represent said commis- 
sioner district number two, comprising the First, Secon: 
and Third wards of the said city of Omaha, Nebraska.” 
The finding by the judge hearing the case sitting at cham- 
bers that Harte, by reason of the change in boundary 
lines, was residing in the new Second district, and would 
hold office as commissioner from that district after the 
going into effect of the act of redistricting, and because 
thereof a vacancy existed in the First district, which 
should be filled at this general election, did not, we ap- 
prehend, determine the comimissionership of the Second 
district, or the succession in the office then held by Con- 
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nolly. It was no more than a finding that Harte did not 
reside in new commissioner district number 1, and there- 
fore a vacancy existed therein. The trial judge may have 
been, and probably was, of the opinion from the conclu- 
sion reached, that the. board of county commissioners by 
changing boundary lines could create a vacancy in the 
office of one of the commissioner districts, which should 
be filled as in case of vacancies provided for by statute. 
The judge hearing the application for a mandamus was 
not called upon, nor was it within his province, under the 
issues, and with the parties before him, to try and deter- 
mine the status of the office of the Second commissioner 
district, or whether an election should be called to elect 
a successor to Connolly. That question was not before 
him, and the finding he made with reference to Harte’s 
right to hold office as a commissioner from the Second 
district, as the successor of Connolly, after the latter’s 
term expired, can only be regarded as argumentative, and 
in support of the conclusion reached regarding the ques- 
tion under consideration. Neither Harte’s right to hold 
office as the successor of Connolly, nor the relator’s right, 
or that of any other person, to stand as a candidate for 
election to succeed Connolly, was within the issues, or 
involved in the question to be decided by the application 
of Rcsewater to have the respondent mandamused to place 
on the ballots the names of candidates to fill the alleged 
vacancy in the First district; nor, as we have said, was 
Harte’s right to hold the office to which he was elected, 
determined in that proceeding. It is fundamental that a 
judgment or final order made in the trial of a case must 
be founded upon and within the issues as made by the 
pleadings. Says SuLiivan, J., in State v. Dickinson, 59 
Nebr., 753, 758: “It is a rule everywhere recognized by 
courts administering our system of jurisprudence that the 
relief awarded by a court must respond to the issues— 
must be within the case made by the pleadings”; citing 
Kitchen Bros. Hotel Co. v. Hammond, 30 Nebr., 618; 
Whitney v. Levon, 34 Nebr., 443; Lincoln Nat. Bank v. 
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Virgin, 36 Nebr., 735; Rockford Watch Co. v. Manifold, 
36 Nebr., 801; Ross v. Sumner, 57 Nebr., 588. In regard 
to the same subject it is observed by the supreme court of 
New Jersey in Munday v. Vail, 34 N. J. Law, 418: “Juris- 
diction may be defined to be the right to adjudicate con- 
cerning the subject matter in the given case. To consti- 
tute this there are three essentials: First. The court 
must have cognizance of the class of cases to which the 
one to be adjudged belongs. Second. The proper parties 
must be present. And, Third. The point decided musi 
be, in substance and effect, within the issue. That a court 
can not go out of its appointed sphere, and that its action 
is void with respect to persons who are strangers to its 
proceedings, are propositions established by a multitude 
of authorities.” See, also, Leflin v. State, 49 Nebr., 614, 
wherein it is held that the peremptory writ of mandamus 
must conform strictly to the alternative writ. We there- 
fore arrive at the conclusion that the thing adjudicated 
in the district court, and the only thing that could be de- 
termined under the issues therein presented, was that a 
vacancy existed in the new Kirst commissioner district, 
because of the readjustment of the boundary lines of the 
several districts as before existing, by which the commis- 
sioner elected by and from that district became a resident 
of another district, and that.an election should be had 
to fill snch vacancy, and the order was accordingly issued 
requiring the respondent to call such election. Whether 
the commissioner elected from that district became en- 
titled to succeed the relator, Connolly, or was legislated 
out of office, were matters only for consideration in de- 
termining whether a vacancy existed; and the finding in 
respect thereof was no more than a reason given for the 
conclusion reached, and whether right or wrong, did not 
enter into and become a part of the question adjudicated. 
Tt is frequently held that whether a court gives a right 
or wrong reason for the conclusion reached, such reason 
can not determine the correctness of the decision rendered, 
as the controlling factor is, whether the conclusion 
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reached is right, and not whether the process of reason- 
ing leading to such conclusion was in all respects proper. 
The plea of res adjudicate can not, therefore, be sustained. 

From what has been said it follows that the relator is 
entitled to a peremptory writ of mandamus as prayed, 
and the saine is accordingly directed to issue. 


PEREMPTORY WRIT ALLOWED. 


NorvaL. C. J.. dissenting. 


WersSTERN TRAVELERS ACCIDENT ASSOCTATION V. ORVILLE -J, 
TAYLOR ET AL, 


Firep NoVEMBRR 7, 1901. No. 10,203. 
Commissioner’s opinion, Department No. 1. 


1. Suit Against Domestic Corporation: Cope: Proprr Forum. Section 
55 of the Code authorizes a domestic incorporated insurance 
company to be sued (a) in the county where its principal place 
of business is fixed by its charter, although its actual business 
is carried on and its officers reside in some other county; (0) in 
the county where it is situated, and it is situated in any county 
where it has and maintains a place of business, and sérvauts, 
employees, or agents engaged in conducting and carrying on 
the business for which it exists; (¢) in any county where the 
eause of action, or some part thereof, avose. 


25 e : . Under section 60 of the Code, all actions not pro- 
vided for by preceding special provisions, must be brought in 
the county where the defendant, or some one of the defendants, 
resides, or may be summoned; and that section does not author- 
jze an action to be brought against a domestic incorporated 
insurance company in a county not authorized by section 55. 


“, Purpose of Statute: The purpose of section 73 of the Code is to 

. provide the manner in which summons may be served upon a 
corporation, and it does not enlarge the number of jurisdic- 
tions in which suit may be brought. . 


4. Statute: Construction. Where one construction leaves a portion 
of a statute meaningless and nugatory, and another construc- 
tion gives to the entire statute an intelligible and consistent 
meaning, the latter will ordinarily be adopted. 
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5. Presence of Officer Does Not Confer Jurisdiction. A domestic cor- 
poration may be sued only in the places provided by law, and 
the temporary presence of one or more of the officers of such 
corporation in another jurisdiction does not authorize the cor- 
poration to be sued there. 


6. Statutory Provision Exclusive. When the legislature provides the 
county in which a domestic corporation may be sued, such pro- 
vision is exclusive. 


Error from the district court for Douglas county. 
Tried below before DIcKINSON, J. Reversed. Norvat, C. 
J., dissenting. 


W. A. Prince and O’Neili,é Gilbert, for plaintiff in er- 
TOP 


Defendant is a mutual insurance company, organized 
under the laws of the state of Nebraska and located at 
Gqrand Island. The cause of action did not arise in this 
state; for the injury complained"of was not received in 
Douglas county, Nebraska, but in Bryan county, Iowa. 
The only jurisdiction acquired was by service of sum- 
mons on the secretary while temporarily in Douglas 
county. This court has frequently held that the ques- 
tion of jurisdiction might be raised either by special ap- 
pearance or by answer. It was raised in both ways in 
-the county court and by answer in the district court. 
There is no contention of fact on the question of juris- 
diction. 

The first question to be considered is whether or not 
the courts of Douglas county acquired jurisdiction over a 
domestic insurance company by service of summons upon 
its secretary while he was temporarily within its juris- 
diction. -s 


The following points are material: 


1. The defendant is a mutual insurance company and 
domestic corporation ; : 

2. The company has no agency in Omaha and no place 
of business there; 
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3. The cause of action did not accrue in Douglas county 
or in the state of Nebraska ; 

4. The pretended service was nade upon the secretary 
of the company when only temporarily within the juris- 
diction of the court for the purpose of effecting a settle- 
ment of the matter in controversy. 

There is a great difference between an agency and an 
agent. An agency represents the company itself—is in 
fact the company located at the agency. An agent may be 
temporarily in the county, but does not carry the company 
with him. The company’s certificate was not issued in 
Douglas county. No premium was ever paid there. All 
the business was transacted in Hall county. By no logic 
could the secretary carry the corporation into Douglas 
county by his temporary presence there. Bankers Life 
Ins. Co. v. Robbins, 538 Nebr., 47; oe & Mallory 
Construction Co. v. Fiteger ald, 137 U. S., 98. 

It is difficult to find cases in point as to domestic cor- 
porations. The cases generally refer to foreign corpora- 
tions. But the principle is the same. Black, Judgments, 

sec. 910; M’Queen v. Middleton Mfg. Co., 16 Johns. [N. 
Y.], 5, 7; Brewster v. Michigan C. R. Co. , 5 How. Pr. 
[N. Y.], 183. 

Section 55 of the Code prescribes that a cause of action 
may be brought against a corporation in the county where 
it is situated, or, if an insurance coinpany, where the 
cause of action arose. Section 73 of the Code clearly re- 
fers to causes where the cause of action is brought in 
the county where the corporation is situated. Section 
74 refers to causes where the company has an agency in 
the county where the suit is brought. 


Brome & Burnett and Shull & Farnsicorth, contra: 

At common law, the only manner in which a corpora- 
tion could be subjected to the jurisdiction of the court 
was by distraint of its property; hence, statutes is 
ing service by suummens are in derogation or modificatt: 
of the commen law. In construing such sfatiics, the va! 

ok 
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of the common law that statutes in derogation thereof are 
to be strictly construed, has no application to the Code. 
{ts provisions and all proceedings under it are to be lib- 
erally construed with a view to performing its object and 
to assist the parties in obtaining justice. Code of Civil 
Procedure, sec. 1. 


It follows that as to a provision of the Code of Civil Pro- 
cedure that is capable of ¢wo constructions, one of which 
sustains the jurisdiction of the court, and one which ousts 
it from jurisdiction, the former should be adopted. 


KIRKPATRICE, C. 


This is an action brought by defendant in error in the 
county court of Douglas county to recover of plaintiff in 
error $514.28 on an accident insurance certificate issued 
by plaintiff in error. It appears from the record that 
plaintiff in error is an insurance company incorporated 
under the laws of this state, its location and place of busi- 
ness being at Grand Island, Hall county; that it issued 
a certificate to one Henry C. Cook, who was injured by an 
accident at Sheldon, Bryan county, Iowa, which he claims 
resulted in his total disability from May 10 to October 
1, 1895, to his damage in the sum of $514.28; that the 
amount due him on his certificate had been assigned to 
defendant in error. It appears that Arthur L. Sheetz was 
secretary of plaintiff in error, and came to Omaha on be- 
half of the company for the purpose of trying to effect 
a settlement of the claim upon which suit is brought. 
The parties failed to reach an agreement, and while the 
secretary remained in Douglas county this action was in- 
stituted and a summons was duly issued and served upon 
him. The company made a special appearance in the 
county court, pleading that it had no agent in Douglas 
county; that it was not engaged in’ business therein ; that 
its business had at all times been carried on at Grand 
Island, and that it was situated only in Hall county and 
not in Douglas county, and never had any place of busi- 
ness in Douglas county, or employees or agents engaged 
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in carrying on its business there, and had none at the 
_ time of service of summons; that the service was made 
upon Arthur L. Sheetz, secretary of the company, while 
temporarily in Douglas county, and that the pretended 
cause of action arose in Iowa and not in Nebraska, and 
that the Douglas county court had no jurisdiction. This 
special appearance was overruled, and plaintiff in error 
answered, pleading want of jurisdiction of the county 
court upon the same grounds relied upon in its special 
appearance. The answer, as additional defenses, pleaded 
that the by-laws of the company contained a provision 
that suit could not be brought within ninety days from 
the receipt by the company of proofs of loss; that proofs 
of loss had not been made ninety days prior to the com- 
mencement of the action, and that the same was prema- 
turely brought; and that garnishment proceedings had 
been brought against it in Hall county. Trial was had, 
which resulted in a judgment against plaintiff in error. 
The cause was taken on appeal to the district court, where 
trial was had upon the same issues, which again resulted. 
in a judgment against the company, to reverse which the 
case is brought to this court. 

Briefly stated, the contention of plaintiff in error is, 
first, that neither the county nor district court of Doug- 
las county had jurisdiction, because service upon Arthur 
_L. Sheetz, secretary of the company, while temporarily 
in Douglas county engaged in looking after business for 
the company, was not service upon the company; second, 
that the by-laws of the company, by which Henry C. Cook 
was bound, contained a provision that suit could not be 
brought until ninety days had elapsed after proof of loss 
was received by the company, that ninety days had not 
elapsed, and therefore the suit was prematurely brought. 
‘There seems to have been no dispute that plaintiff in error 
is a domestic incorporated insurance company, with its 
principal place of business at Grand Island; that Arthur 
L. Shectz was its secretary and general managing agent, 
and that he was temporarily in Douglas county attempt- 
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ing to make a settlement for the damages sustained by 
Cook on account of the accident which had occurred in the 
state of Iowa; that the company had no agent or place 
of business in Douglas county, and that the summons in 
this case was served upon the said Sheetz while he was 
temporarily in Douglas county transacting business for 
the company. The question is, therefore, squarely pre- 
sented by the record whether an action can be instituted 
against a domestic incorporated insurance company in a 
county where it has no agent or place of business, or 
where no part of the cause of action arose, and jurisdic- 
tion be obtained by service of.summons upon one of the 
chief officers of the company while temporarily in the 
county where the action is brought transacting business 
for the corporation. 

The principle is elementary that domestic corporations, 
being purely creatures of the statute, can only be used 
and jurisdiction obtained over them in the manner pro- 
vided by statnte. Such statutes enter into and become 
a part of their franchises, and it would be unjust to ex- 
tend the statutes giving jurisdiction over such corpora- 
tions beyond the fair and reasonable intendment of the 
legislature. 6 Thompson, Corporations, sec. 7540. In or- 
der to obtain a clear understanding of the principle in- 
volved in this case, it is also necessary to keep in mind 
the distinction between that part of the Code providing 
where actions may be brought and that part providing 
the manner in which service of summons may be had. 
The determination of the principal questions requires a 
consideration of various statutory provisions, and those 
of a controlling nature will, for convenience, be set out. 
Sections 51 to 60, both inclusive, of the Code of Civil Pro- 
cedure, fix the place at which actions that can be brought 
under the laws of this state must be brought. Of these 
sections, 55 and 60 are the only ones which have any bear- 
ing on the case at bar. Section 55 is as follows: “An ac- 
tion other than one of those mentioned in the first three 
sections of this title, against a corporation created by the 
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laws of this state, may be brought in the county in which 
it is situated, or has its principal office or place of busi- 
ness; but if such corporation be an insurance company, 
the action may be brought in the county where the cause 
of action, or some part thereof, arose.” Section 60: 
“Every other action must be brought in the county in 
which the defendant, or some one of the defendants, re- 
side, or may be summoned.” It has been urged by counsel 
that because section 55 contains the word “may” with 
reference to where actions might be brought, the section 
is remedial and not exclusive. This position is wholly 
without merit. By reading this section of the statute, 
and inserting the word “shall” in each place where the 
word “may” occurs, the weakness of this contention will 
readily be manifest. The legislature could have used no 
other word in this section than the word “may,” and for 
this reason it does not serve as an aid in determining 
whether the section itself is or is not exclusive of the pro- 
visions of other sections. In construing this section, the 
word “may” should be considered in connection with the 
rule of statutory construction that “may” and “shall” are 
to be read interchangeably, so as best to express the legis- 
lative intention. Fowler v. Pirkins, 77 Ih., 271. The pur- 
pose of the legislature in using the word “may” was to 
permit suit to be brought in any one of the counties em- 
braced within the terms of section 55, and not to permit 
suit to be brought in other counties under the terms of 
any other section. The question whether this section is 
exclusive must be determined by, considering it in con- 

nection with all other statutory provisions relating to 
where actions may be brought. 

It is contended that by section 60 an action against a 
domestic insurance company might be brought at other 
places than those designated in section 55. Section 60, 
speaking for itself, says that it has no application in any 
case provided for by preceding sections, and it has been 
so considered by this court. In the case of State v. Hill, 
38 Nebr., 698, 704, this court, speaking through Irving, C., 
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said: “As between section 54 and section 60, it would 
seem clear that the action was one of those designated in 
section 54, and that, therefore, that section would govern 
rather than section 60, which is simply a general provis- 
ion meant to apply to such cases as should not fall within 
any of the preceding special provisions.” In Barry v. 
Wachosky, 57 Nebr., 534, a similar view was taken of this 
section. That this is the purpose of section 60 is indi- 
cated, not only by the order in which the sections occur 
in the Code, but by the use of the words, “every other 
action.” Why, it may be asked, after providing for the 
place where a domestic corporation may be sued in sec- 
tion 55, should the legislature, if still having domestic 
corporations in mind, use the language, as in section 60, 
“every other action”? Again, that section 60 is intended 
to provide only for those cases not previously provided for 
by special enactment, is indicated in the omission from it 
of the saving clause, which occurs in the preceding sec- 
tions, viz, “other than one of those mentioned in the first 
three sections of this title.’ This clause could not have 
been omitted unless the legislature assumes that the lan- 
guage “every other action” would be given its ordinary 
and natural meaning. But disregarding the order in 
which sections 55 and 60 occur in the Code, and the use of 
the words “every other action,” in section 60, if it should 
be held thaé section 55 operates to enlarge section 60, it 
is difficult to see how, in any given case, except in one 
arising under the last clause of section 55, that section ° 
would ever accomplish the result of enlarging the opera- 
_ tion and effect of section 60. If, under section 60, an ac- 
tion against a domestic corporation may be brought in 
the county in which one of the principal officers may be 
found, in what manner do the provisions of section 55, 
that a domestic corporation may be sued in the county 
where it is situated, or in the county where it has its 
principal office or place of business, operate to enlarge 
section 60? That section would already be broad enough 
to authorize a suit in either one of these places, and to so 
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construe section 60 would be to render useless the major 
portion of section 55. Another argument is in the fact 
that in section 59, where provision is made for the county 
in which a foreign corporation may be sued, it is said that 
such action “may be brought in any county * * * 
where said defendant may be found,” while in section 55, 
relative to domestic corporations, no such language is 
found. Yet, if such language is unnecessary in section 
55 because of the provisions of section 60, it is equally 
unnecessary in section 59. In no case brought to our at- 
tention has section 60 ever been quoted concerning juris- 
diction over a corporation except in Council Bluffs Can- 
wing Co. v. Omaha Tinware Mfg. Co., 49 Nebr., 537, cited 
by defendant in error. The Council Bluffs Canning Com- 
pany was a foreign corporation, having a managing agent 
in Washington county, this state. The contract was en- 
tered into with such managing agent within this state. 
‘The action was held to be maintainable in this state under 
the provisions of section 59, which provides, “an action 
* * * against a non-resident of this state or a foreign — 
corporation, may be brought in any county in which there 
may be property of, or debts owing to, said defendant, or 
where said defendant may be found.” The learned judge 
writing the opinion in that case, in a mere dictum, by 
inadvertence said, at page 541, “Section 60, under the 
same title, is as follows: ‘Every other action must be 
brought in the county in which the defendant, or some one 
of the defendants resides, or may be summoned,” and, 
after finding that the foreign corporation had a manag- 
ing agent in this state, concluded: “This being true, serv- 
ice on him was the service prescribed by law as set forth 
in.our Code in the section last quoted [60].” It seems 
clear that, jurisdiction having been sustained under sec- 
tion 59, applicable to foreign corporations, the service 
upon the resident managing agent could have been more 
properly sustained under section .75, which provides, 
“When the defendant is a foreign corporation, having a 
managing agent in this state, the service may be upon 
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such agent.” Section 60, therefore, was not applicable iu 
a determination of that case, and its citation was errone- 
ous. It is contended by counsel for defendants in error 
that section 55 is remedial in its nature, and, therefore, 
not restrictive, and Insurance Company of North America 
v. McLimans, 28 Nebr., 653, is cited to support this view. 
In that case, a policy of insurance was issued on a store 
huilding situated in Ogden, Iowa. Loss occurred and 
suit was brought on the policy in Madison county, Ne- 
braska, and a summons was served on an agent of the 
company residing in that county. The company was a 
foreign corporation, and the learned judge writing the 
opinion in that case said that a contract of insurance was 
‘personal in its nature, and that the action may be brought 
wherever service may be had upon the insurer. Citing 
section 55, he says that under the authority of that section 
an action could be brought against an insurance company 
in any county where the cause of action or some part 
thereof arose. ‘The cause of action had risen in lowa 
where the building was situated and where the loss oc- 
curred. Section 55 has no application to foreign corpora- 
tions, and if the cause of action had arisen in Nebraska, 
the action could properly have been brought under the 
provisions of section 59, which was at that time in force. 
If the court in that case had any jurisdiction, it must 
have been acquired by service under section 74, which 
provides: “When the defendant is an incorporated insur- 
ance company, and the action is brought in a county in 
which there is an agency thereof, the service may be upon 
the chief officer of.such agency.”’ That section 55. author- 
izes suit against a domestic insurance company in the 
county where the cause of action arose scarcely warrants 
the conclusion that a foreign corporation, on a cause of 
action arising in Jowa, can be sued in Madison county, 
this state. The jurisdiction in that case was correctly 
sustained, but a wrong reason given therefor. Yet there 
will be found in that opinion no authority to institute an 
action against a domestic incorporated insurance com- 
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pany in any county other than that designated in section 
55. 

Originally, and under the common law, corporations 
were created in some particular place. Thompson, Cor- 
porations, sec. 687. And they were not permitted to have 
two domiciles. Thompson, Corporations, sec. 688. And 
suit had to be brought at the domicile of the corporation. 
Section 55 of our Code is remedial to the extent that it 
allows an action to be brought in a county where a do- 
mestic corporation has a place of business, and maintains 
an agency for the transaction of the business for which it 
exists, although it might not be its principal place of bust- 
ness; and, also, that it allows an action to be brought 
against a domestic insurance company in the county. 
where the cause of action, or some part thereof, arose; 
but it does not follow.from this fact that the section un- 
der consideration is not also exclusive. Sedgwick, Con- 
struction of Statutory & Constitutional Law [2d ed.], p. 
32, says: “Remedial acts are those made from time to 
time to supply defects in the existing law, whether aris- 
ing from the inevitable imperfection of human legislation, 
from change of circumstances, from mistake, or any other 
cause. The object is sometimes affected by imposing re- 
strictions, in which case the statute is a restraining or 
disabling statute; sometimes by granting powers, in which 
case it is an enabling or enlarging statute.” Section 55 
was considered in the case of Fremont Butter & Egg Co. 
vo. Snyder, 39 Nebr., 632. The Fremont Butter & Egg 
Company had its principal office or place of business in 
Dodge county, and that, by its articles of incorporation, 
was fixed as its principal place of business. It also had 
a business house, that is, a building, which it occupied 
as a place of business in Wahoo, Saunders county. Suit 
was brought against it in Saunders county. In sustain- 
ing the jurisdiction, this court held that the action was 
properly brought in Saunders county under section 55, 
and said: “That the meaning of this statute is that a do- 
mestic corporation may be sued (a) in the county where 
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its principal place of business’ is fixed by its charter, al- 
though its actual business is carried on and its officers 
reside in some other county; (b) * * * in any county 
where it is situated, and that it is situated in any county 
where it has and maintains a place of business, and serv- 
ants, employees, or agents engaged in conducting and car- 
rying on the business for which it exists.” This section 
was again considered by this court in the case of Bankers 
Tafe Ins. Co. v. Robbins, 53 Nebr., 44, and the case of Fre- 
mont Butter & Egg Co. v. Snyder, supra, cited with ap- 
proval. From the authorities cited, and from what has 
been said, it follows that an action against a domestic in- 
corporated insurance company may be brought, first, in 
any county where, by its articles of incorporation, it has 
fixed its principal office or place of business; second, in 
wuny county where it maintains an agency, and servanis, 
and employees, engaged in carrying on the business for 
which it exists; and third, in the county where the cause 
of action or some part thereof arose. 

We will next consider the controlling sections under 
chapter 2, of title 5, of the Code, providing for the man- 
ner of service. The only sections applicable to a corpora- 
tion such as in the case at bar are sections 73 and 74. 
These sections are exclusive, and have been so regarded 
by this court in Bankers Life Ins. Co. v. Robbins, supra. 
Section 73 reads as follows: “A summons against a cor- 
poration may be served upon the president, mayor, chair- 
man of the board of directors or trustees, or other chief 
officer; or, if its chief officer is not found in the county, 
upon its cashier, treasurer, secretary, clerk, or managing 
agent; or, if none of the aforesaid officers can be found, 
by a copy left at the office, or last usual place of business 
of such corporation.” Section 74 reads as follows: 
“When the defendant is an incorporated insurance com- 
pany, and the action is brought in a county in which there 
is an agency thereof, the service may be upon the chief 
officer of such agency.” It is contended by counsel for 
defendants in error that summons could be served in 
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Douglas county in accordance with section 73, and that, 
therefore, under section 60, the action was properly 
brought in Douglas county. As already determined, sec- ~ 
tion 60 has no application, and it therefore follows that 
this contention can not be sustained. In examining sec- 
tion 73, it must be borne in mind that its only purpose 
is to provide the manner in which summons shall be 
served, and it can not be held in any manner to authorize 
the institution ofan action in any county not authorized 
by preceding sections, or to add to the enumeration of 
places where a domestic corporation may be sued. An 
examination of this section discloses three modes of serv- 
ice: (1) upon the president, mayor, chairman of the 
board of directors or trustees, or other chief officer; (2) - 
if none of the principal officers named can be found in the 
county, then upon the cashier, clerk, or managing agent; 
(3) if none of the last mentioned officers can be found, 
then service may be made by leaving a copy of the sum- 
mons at the office or last usual place of business of the 
corporation. From a careful analysis, it seems clear that 
the word “county” should be understood and read in con- 
_ nection with the second and third provisions as well as 
with the first; that is, if the cashier, treasurer, secretary, 
clerk, or managing agent is not found in the county, then 
service may be made by leaving a copy of the summons 
at the office or last usual place of business of such cor- 
poration in the county. It is also clear that the word 
“county” refers to the county where the action is author- 
ized by law to be brought. The return of the sheriff show- 
ing service upon the officer or person named in the second 
class would not be prima facie good unless it recited that 
the chief officers named in the first class could not be 
found; and service by leaving the summons at the office 
or last usual place of business of the corporation would 
not be good unless it appeared by the return that the per- 
sons named in both the first and second classes could not 
be found in the county. Hoen v. Atlantic & P. R. Co., 64 
Mo., 561. It is not reasonable to suppose that the legisla- 
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ture intended a search to be made by the sheriff where 
there was no prospect that the officers or agents of the cor- 
poration would be found. The place to look for the officers 
or agents of a corporation is at the place of business of such 
corporation, and not in some county distant from its place 
of business, where there would be no reasonable expecta- 
tion of finding them. The presumption is that officers of 
a corporation will be found at its place of business. 
The Code of Michigan, in respect of the institution of 
actions and obtaining service upon defendants, does not 
essentially differ from our own. The statute of that state 
providing for service upon corporations is as follows: 
“Service of any legal process against any corporation 
formed under this act, may be made on the president, sec- 
retary, or agent, or if neither of them can be found in the 
county in which, by their articles of association, they are 
to do business, then such service may be made by posting 
a true copy thereof on some conspicuous place at the busi- 
ness office of the company in said county.” If we are 
correct in our conclusion that the word “county” must 
be read in connection with each of the three alternative 
provisions of section 73, and that the county referred to, 
in case of a domestic incorporated insurance company, 
is the county where, under section 55, the action is au- 
thorized to be brought, then the reasoning in the case of 
Dewey v. Central Car Mfg. Co., 42 Mich., 399, 403, is ap- 
plicable here. In that case the supreme court of Mich- 
igan, construing the section of the statute above quoted, 
says: “Now only two modes of service are here author- 
ized: First, on the president, secretary or agent, if found 
within the county where the business office is located, and 
if they are not found within that county, then second, by 
posting at the business office within such county. There 
is no middle course. The method by posting is absolute 
- and exclusive if those upon whom the law authorizes serv- 
ice are out of the county. No service can be made in a 
foreion county. Whether it is effected on the president, 
secretary or agent, or by means of posting, it must be 
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done in the county where the business office is fixed, and 
the effect is to exclude courts which are not empowered 
to have their process served in the county containing the 
office. The defendant’s office was located in Jackson 
county, and hence, if all the officers and agents had been 
found in the city bounds of Detroit, the authority of the 
court would have been no greater than if they had stayed 
in Jackson. Finding them in Detroit would not be find- 
ing them in Jackson county, and the not finding them in 
Jackson county would authorize the alternative mode of 
service by posting in Jackson county and exclude all oth- 
ers. There is no provision for making the right of service 
and jurisdiction follow the persons of the officers and 
agents of the corporation wherever they may go. In short, 
the organic act confines the service to a locality in which 
this process of the superior court can not be served.” It 
will be noticed from this language, that the word “may” 
in that statute is construed as “shall,” and the provis- 
ions of the statute quoted above held to be exclusive. 

Again, in the case of Detroit Fire & Marine Ins. Co. v. 
Judge of Saginaw Cireuit Court, 23 Mich., 491, 495, it is 
said: “But if those officers are to be engaged in looking 
honestly after their official duties, the presumption must al- 
ways be that in every county bnt one they will not be 
found, and if this section will allow suits in every county, 
then the personal service will be the rare exception and 
the constructive service the rule—a result which is neither 
just nor reasonable. ‘There is no legitimate reason for 
making corporations generally stand on any different 
footing from other persons. * * * In cases where men 
may suffer from personal damages from corporate negli- 
gence, there is some reason for exceptional regulations. 
But where their relations are generally contract relations, 
entered into voluntarily—inasmuch as every one has 
knowledge, or means of knowledge, of the residence of all 
private corporations, and therefore can always tell where 
a suit will lie—those who chose to make agreements do it 
with their eyes open, and can not complain if they are 
compelled to sue where the law has required.” 
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The service authorized by our section 73, on a clerk or 
subordinate officer, is in the nature of substituted service, 
and is only permitted upon the theory that such clerk or 
subordinate agent is usually found at the place of busi- 
ness of the corporation, and it is a reasonable supposition 
that service so made will in due course actually reach the 
principal officers of the corporation. If the contention of 
defendant in error be sustained, it would mean that a 
clerk in the employ of any bank or other corporation in 
any city of the state, temporarily found in some other 
county transacting business for the corporation, however 
trivial the character of such employment might be, could 
be served with summons and the corporation compelled to 
go to such county to defend the suit. In that case it 
would only be necessary to have the officer make his re- 
turn of process show that the chief officer of the corpora- 
tion could not be found in his county, and that, therefore, 
he served the summons on the clerk. The statute con- 
templates no such absurdity. Section 73 must be taken 
as an entirety, and to permit the construction contended 
for would be to leave nugatory and of no force that por- 
tion of the section which provides for service by leaving 
a summons at the office or last usual place of business of 
such corporation. If this action had been brought in Hall 
county, the domicile of the company, where under the pro- 
visions of section 55 it might have been brought, service 
could have been made upon any one of the officers of the 
company, from president down to managing agent, pro- 
viding the superiors of the officer upon whom service was 
made were absent from the county, and in the absence of 
all these officers, service could be made by leaving a copy 
of the summons at the office of the company. 

Again, under the provisions of section 74, service might 
be made upon a corporation in any county where it had 
an agency, #. @., a place of bugis upon the chief officer 
of such agency. 

It is contended that the secretary of the company being 
present in Douglas county transacting the business of the 
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corporation, the corporation was present in his person. 
We are unable to find merit in this contention. The cor- 
poration is an entity of which the secretary is no part. 
The board of directors, and, in fact, all of the officers, 
might be temporarily present in Douglas county, as the 
secretary was, but this would not change the domicile of 
the corporation. It is true, the corporation might have 
changed its domicile, and established its place of business 
in Douglas county, but no such change is claimed in this 
case. The business transactions of a corporation are usu- . 
ally kept in books, and records more or less voluminous 
and difficult to transport from place to place, and there 
is every reason why it could more conveniently defend a 
suit in the courts of its domicile; and to establish a rule 
such as contended for by defendant in error would result 
in grievous injustice. The theory upon which service is 
permitted to be made upon an individual in a county other 
than his residence is that the defendant is found in such 
county, and if his presence there is voluntary, and no pro- 
cess of court or fraud or deception has been employed to 
secure his presence there, service may be made upon ‘him. 
The same principle might be applied to a corporation if 
its corpus was found in another county than that of its 
domicile. But an officer of a corporation, even though 
transacting business for the corporation, does not have 
the corporation present with him in his person. He acts 
only as an agent, with special powers delegated to him 
for the performance of certain acts, and although his acts, 
within the scope of his authority, are the acts of the cor- 
poration, he is not in any sense the corpora&on. Our at- 
tention has been called to the case of Houston v. 
Iriler & Stowell Co., 85 Fed. Rep., 757, and that of Glaize 
v. So. Ca. R. Co., 1 Strob. [S. Car.], 70. An examina- 
tion discloses that neither of these cases present facts at 
all similar to the case at bar, and neither is applicable 
on principle to the questions requiring determination in 
this case. From the authorities cited, and from what has 
been said, it is clear that neither the county nor district 
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court of Douglas county acquired jurisdiction over plain- 
tiff in error by service of summons upon the secretary 
while tenporarily in Douglas county. 
Having reached a conclusion which disposes of the case, 
it will not be necessary to consider other questions pre- 
sented. It is therefore recommended that the judgment 
of the district court be reversed and the action dismissed. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the action dismissed. 

REVERSED. 

Norvau, C. J. 


T dissent for the reasons stated in the following opinion 
of HASTINGS, C.: 


Two questions are presented in this case: First, 
whether this action was prematurely brought; and, sec- 
ond, whether’ the county court of Douglas county had 
jurisdiction, and by consequence the district court on ap- 
peal. The first question would seem not difficult. 

This is an action against an insurance company upon 
an accident policy which provides that no action shall be 
brought until ninety days after furnishing proofs of in- 
jury. Proofs were furnished on the 30th of September, 
and this action commenced on December 28, following. 
If ninety days were absolutely required between the filing 
of the proof and the institution of the action, evidently 
it was prematurely commenced, and should abate. Plain- 
tiff in error quotes Judge Brewer, in Cobb v. Insurance 
Co. of North America, 11 Kan., 98, to the effect that this 
provision ina policy is a credit,and its expiration therefore 
marks the maturity of the cause of action. Our own court 
seems not to have so regarded it. Judge Mitchell, in Hand 
v. National Lnve-Stock Ins. Co., 57 Minn., 519, 59 N. W. 
Rep., 538, declares this is not an extension of credit, but 
a privilege given for the purpose of examining proofs and 
investigating the loss which may be waived by the party, 
and the expiration of which is not strictly the “due day” 
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of the contract. This has been repeatedly held in Ne- 
’ braska. Omaha Fire Ins. Co. v. Dierks, 438 Nebr., 473; 
German Ins. & Savings Institution v. Kline, 44 Nebr., 395; 
Omaha Fire Ins. Co. v. Hildebrand, 54 Nebr., 306. 

On Decenber 28, 1895, the plaintiff below, as assignees, 
were claiming through Cook, the injured party, $514; the 
company’s secretary offered $440 or $450. The assignees 
were threatening to bring suit, and were distinctly told 
that no more would be offered. There is testimony that 
they were also told that the company recognized no lia- 
bility, would pay this amount for a settlement, and if it 
was not satisfactory they might sue. The offer was not 
accepted, and suit commenced. After its commencement | 
the offer was raised to $465, but was not accepted. The 
secretary says that he never denied the existence of some 
liability, but does not deny telling plaintiffs below that 
the offer would not be raised, and if not accepted they 
might sue. This seeins to be a sufficient waiver of further 
time to consider the proofs. 

In deciding 4s to the jurisdiction more difficulty has 
been found. The company was organized, and has its 
principal place of business in Grand Island, Nebraska. 
Jt does business throughout the state, in the way of tak- 
ing travelers’ accident insurance, but had no agency in 
Douglas county, and no resident agent there. Its secre- 
tary and manager was temporarily there at the time this 
summons was served, engaged in the attempt to settle this 
very claim, as to which the unsuccessful negotiations are 
stated above. Summons was served upon hiin, a special 
appearance was made in the county court, which was 
overruled. Lack of jurisdiction was set up in the answer 
iu that court, and this defense found against, as well as 
the other one, that the action was prematurely brought. 
On appeal the same defenses were again set up, and again 
overruled by the district court, and this court is now 
asked to find that there was no jurisdiction over the de 
fendant in Douglas county, and no authority to institule 
the action there. The writer of this opinion has not been 

55 
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able to reach that conclusion. The subject of process and 
jurisdiction over domestic corporations is absolutely un- 
ler the control of the legislature. Railroad Co. v. Hecht, 
95 U. S., 168. General grants of jurisdiction not re- 
stricted in terms to natural persons are held to apply to 
artificial persons also. Fresno Nat. Bank v. Superior Court, 
83 Cal., 491, 24 Pac. Rep., 157; Van Dresser v. Oregon 
R. & N. Co., 48 Fed. Rep., 202; Holgate v. Oregon P. 
k. Co., 16 Ore., 123, 17 Pac. Rep., 859. The statutes 
which have relation to this mattev are section 55, of the 
Code of Civil Procedure, as follows: “An action other 
than the one of those mentioned in the first three sections 
of this title, against a corporation created by the laws of 
this state, may be brought in the county in which it is 
situated or has its principal office or place of business; 
but if such corporation be an insurance company, the ac- 
tion may be brought in the county where the cause of ac- 
tion, or some part thereof, arose”; section 60 of the Code 
of Civil Procedure, as follows: “Every other action must 
be brought in the county in which the defendant, or some 
one of the defendants, resides, or may be summoned”; 
and section 73 of the Code, as follows: “A summons 
against a corporation may be served upon the president, 
mayor, chairman of the board of directors or trustees, or 
other officer; or, if its chief officer is not found in the 
county, upon its cashier, treasurer, secretary, clerk, or 
inanaging agent; or, if none of the aforesaid officers can 
be found, by a copy left at the office, or last usual place 
of business of such corporation.” No complaint is made 
in this case that the officer served was not one of those 
mentioned in section 73. There could not well be raised 
such an objection, for an inspection of the by-laws shows 
that in the intervals of the meetings of the executive 
board of the company the secretary has the entire charge 
of its affairs; he is its managing officer. He was, at the 
moment -this summots was served, negotiating with full 
power to settle this very claim. It seems clear, therefore, 
that section 60 of the Code, giving jurisdiction in any 
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county where defendant may be sumnioned, would apply 
to this case, unless section 55 is to be construed as limit- 
ing the provisions of section 60. That section 55 has no 
such effect, but is remedial, is indicated, first, by its 
phraseology, which uses the word “may” where sections 
54 and 60 employ the word “must,” and where section 51 
has the phrase “shall be brought only in the county,” ete. 

It is further indicated by the repeated decisions of this 
court. In the case of Insurance Co. of North America v. 
McIamans, 28 Nebr., 653, service was made upon the local 
special agent of a foreign company in Madison county, upon 
a cause of action which had arisen in the state of Iowa. 
Sections 55 and 914 of the Code were cited to the point 
that the Madison county district court had no jurisdic: . 
tion. The objection was overruled, and section 55 was 
declared to be remedial and not restrictive, and the juris- 
diction complete. The case was reaffirmed in Springfield 
Ins. Co. v. McLimans, 28 Nebr., 848. In Fremont But- 
ter & Eyg Co. v. Snyder, 39 Nebr., 632, the contention 
that a corporation can only be sued where it has its prin- 
cipal place of business, and that “may” in section 55 
means “must,” is expressly overruled, and it is stated 
that section 55 was enacted for the benefit of creditors and 
persons having claims against domestic corporations. In 
Council Bluffs Canning Co. v. Omaha Tinware Mfg: Co., 
49 Nebr., 537, the assertion of jurisdiction on the part of 
the court is justified under section 59, and also under sec- 
tion 60, neither of which would apply in that case if sec- 
tion 55 is to be held restrictive. There seems no question 
that these cases all contemplated that section 55, instead 
of restricting the operation of section 60, operates for its 
enlargement, and that by consequence the same rule is ap- 
plicable to corporations as to individuals, viz., that they 
are subject to an action in any county where they may be 
regularly and lawfully summoned. The same doctrine is 
upheld as to federal corporations under a federal law 
somewhat similar. Wan Dresser v. Oregon R. & N. Co., 
48 Fed. Rep., 202. 
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We are cited to a Jarge number of cases presenting rul- 
ings with regard to foreign corporations. It is evident 
that as to those a different rule must prevail from that re- 
lating to domestic ones. An officer of a foreign corpora- 
tion, as such, in the absence of any express delegation 
of authority, would have no power beyond the jurisdiction 
of the laws creating his corporation, and providing for his 
office. But even this distinction would not prevail where 
the officer was traveling and present in the jurisdiction 
with express authority in reference to and for the purpose 
of dealing with the particular subject-matter of the action. 
Council Bluffs Canning Co. v. Omaha Tinware & Mfg. Co., 
supra; Houston v. Filer & Stowell Co., 85 Fed. Rep., 757. 
A municipal officer traveling beyond his municipality 
would come under a different rule. He is distinctly a ter- 
ritorial officer. His jurisdiction has territorial limits. 
He is not authorized unless specially empowered to do 
anything on behalf of his municipality outside of its own 
limits, and by consequence no service can be there had 
upon him in its behalf. Pack, Woods & Co. v. Greenbush 
Township, 62 Mich., 122. There was no such limita- 
tion on the powers of the secretary of this company. He 
was as much its secretary in Douglas county as in Hall 
county. He could by virtue of his office make any settle- 
ment or write any new policy there. He was in Douglas 
county transacting business of his principal with relation 
to this very claim. Section 73 of the Code seems to au- 
thorize service of summons upon him there, and if such 
service was authorized, then, under section 60, the institu- 
tion of the action in Douglas county against this corpora- 
tion should be held as proper as it would be against an in- 
dividual who could be there summoned. Why should not 
corporations and other persons stand on this same foot- 
ing? Works, Jurisdiction of Courts, pp. 319, 323. 

It has been suggested that the provisions of section 60 
apply only to “other” cases, and, therefore, not to cases 
against corporations which are previously mentioned in 
section 55. Aside from the express holdings above men- 
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tioned, that section 55 is not so restrictive of section 60, 
it would seem that a sufficient reference for the words 
“all other cases” can be found in the various sections ab- 
solutely fixing jurisdiction of various forms of action. 


Day, C., concurs. 


Nore.—Statutes in derogation of common law are to be strictly 
construed. Handy v. Bruny, 4 Nebr., 60, 62, opinion by Ganrr, J. Stat- 
utes in derogation of common law should not be strictly construed. 
Buckmaster v. McElroy, 20 Nebr., 557, 564, opinion by Coss, J.—RE- 
PORTER, 


Don C. AYERS, APPELLANT, ¥. OLIVER S. WOLCOrT ET AL, 
APPELLEES.* 


FILED NOVEMBER 7, 1901. Wo. 10,424. 
Commissioner’s opinion, Department No. 2. 


1. Fraudulent Transfer: TRANSACTION BETWEEN RELATIVES: BURDEN 
or Proor. When a father transfers all of his property to his 
children and immediately thereafter incurs a large indebtedness 
for property, a large part of which he also transfers to his 
children, in a suit by the creditor to set aside such transfers 
as fraudulent the burden of proof is on the grantees to show 
a sufficient consideration for the transfers and that the same 
were made in good faith. 

2. Debt After Conveyance: FRAUDULENT INTENT. The fact that the 
debt was contracted after the conveyance was made is no de- 
fense where the conveyance was made with a view to incur the 
indebtedness and avoid its payment. 

3. Voluntary Conveyance: SUBSEQUENT CrepITOR: INTENT. A volun- 
tary conveyance made with the intent on the part of the grantor 
to defraud subsequent creditors is void as against such creditors 
without proof that the grantees had notice of the fraudulent 
intent of the grantor. 


AppEAL from the district court for Merrick county. 
Heard below before ALBERT, J. Reversed. 


W. R. Morris and W. 7’. Thompson, for appellant. 


J.C. Martin and John Patterson, contra. 


tat atalile oe - 


*Rehearing allowed. 
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SEDGWICK, C. 


This action was begun in the district court for Merrick 
county by this plaintiff to set aside conveyances alleged 
to be fraudulent, and to subject the lands conveyed to the 
lien of this plaintiff’s judgment. The trial court entered 
decree for defendants, and plaintiff has appealed. 

On the 3d day of May, 1895, the plaintiff recovered a 
judgment in the district court for Merrick county against 
the defendant, Oliver S. Wolcott, for the sum of $2,292.50 
and costs. The judgment was based upon a promissory 
note for $2,000 and interest, dated November 25, 1892. 
On the 23d day of November, 1892, the defendant, Oliver 
- §. Wolcott, and Calista Wolcott, his wife, deeded the lands 
in controversy, consisting of about 1,400 acres, to their 
four children. These deeds were executed at the same time 
and place. They were not recorded until the latter part of 
1898, when they were recorded, one on the 20th of Novem- 
ber and two of them on the 7th, and one on the 12th day of 
Deceniber. In the case of Bartlett v. Cheesbrough, 23 
Nebr., 767, the son transferred to his father a stock of 
goods valued at $2,600, and the good faith of the transfer 
was challenged by the creditors of the son. The court, 
after mentioning some of the facts shown in the evidence 
as to the consideration paid by the father for the stock of 
goods, says: “Under these circumstances it devolved on 
the defendant in error clearly to establish the good faith 
of the transaction, and the actual existence of the several 
items of the alleged debt owing by the son to him. These 
facts we think he has failed to prove. Transactions be- 
tween relatives, by reasou of which such relatives derive 
an advantage from credit obtained from strangers, will be 
scrutinized very closely, and the bona fides of such trans- 
actions must be clearly established.” Plummer v. Rum- 
mel, 26 Nebr., 142; Adler & Sons Clothing Co. v. Hellman, 
55 Nebr., 266. 

The land constituted a tract which. was, by the parties, 
commonly designated as the “ranch.” The defendant, 
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Oliver S. Wolcott, with his family, came to Merrick county 
from Iowa about the year 1880. Some of the children 
came with the family at that time, but it does not appear 
from the evidence definitely, how many. One of the sons 
was then twenty-one years old, the daughter was about 
eleven. The evidence does not show the ages of the other 
sons. It seems that some of the family had been here be- 
fore that time, and that part of the land in question had 
been bought before the family came to this state. Upon 
coming here Mr. Wolcott homesteaded a quarter section 
of the land and made it his home with his fainily from the 
year 1880 until shortly before the transaction in ques- 
tion, when the father and mother removed to Central 
City, and one of the children, the daughter, went with 
them and was living with them at the time of the trans- 
action in question. The other three defendants remained 
upon the ranch. The land was bought in tracts from time 
to time, but apparently none later than ten years prior to 
the transactions in question. The defendants testified that 
the boys bought this land; for one quarter they traded 
thirteen cows, and another quarter was bought from the 
railroad company at $5 per acre on ten years time. The 
evidence is not very clear in regard to the particulars of 
the purchase of the several tracts of land. One of the 
boys on the witness stand was asked: 

(). Did the three boys buy this land? 

A. Not in particular. 

Q. Did you in general? ‘ 

A. In some cases and in some instances, what belonged 
to one, belonged to all. 

The father and his family lived on this land for about 
twelve years, commencing in 1880. During that time all 
the business was done in the name of the father; the title 
to all of the land was taken in his name; notes and mort- 
gages were given by him to secure the purchase price. 
These notes and mortgages. were paid, generally, out of 
the proceeds of the farm. The father had a bank account, 
and the stock was bought and sold by the father, and the 
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proceeds of sales, in some instances, and so far as the evi- 
dence shows, went to his bank account. The evidence is 
quite voluminous. It can not be quoted here at length. 
But it comes very far short of showing “the actual consid- 
eration paid” to the father and the bona fides of the trans- 
actions. 

It is suggested that the deeds were executed before the 
indebtedness was incurred, and that the grantees were in 
actual possession of the land conveyed, so that this cred- 
itor had notice of the conveyances before he extended the 
credit. But we do not think that these are controlling 
facts in this case. In Steele v. Coon, 27 Nebr:, 586, it is 
said: “A deed not fraudulent at first, may become so af- 
terwards by being concealed, or not pursued, by which 
nieans creditors have been drawn in to lend their money.” 
The fact that the debt was contracted after the conveyance 
was made is no defense where the conveyance was made 
with a view to incur the indebtedness and avoid its pay- 
ment. Echols v. Orr, 106 Ala., 237; Marks v. Crow, 14 
Ore., 382. When a grantor intends by voluntary convey- 
ance to hinder and delay subsequent creditors the convey- 
ance will be void as against creditors without showing . 
actual notice of such intent to the grantee. Preston v. 
Cutter, 64 N. H., 461. Where the grantor is insolvent at 
the time of making the conveyance, want of consideration 
is a controlling fact on the question of fraud. Hrickson v. 
Quinn, 47 N. Y., 410. Prior to the giving of the note, on 
which the judgment was obtained, one Heffner came from 
Nevada, Missouri, to sell Mr. Wolcott, the father, some 
horses, and was taken by him out to the ranch and shown 
over the ranch. There is some testimony that something 
was said in his presence to the effect that the boys wanted 
to sell the farm, but nothing to the effect that they owned 
it or claimed to own it, or had any further interest in sell- 
ing or holding it than they had in the other business whieh 
was transacted there, all of which appeared to belong to 
the father. It also appears that on the day that the deeds 
in question were made the father went away from home, 
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and immediately after executing the deeds he handed them 
to his wife, and himself went to the B. & M. depot. He 
testified that he intended to go to some place in Kansas to 
look at some land for one of his sons, and that his son fur- 
nished him the money for the journey; but as a matter of 
fact he did not go to Kansas but went directly to Nevada, 
Missouri, and there bought four stallions, for which he 
gave the note in question, and another note of like amount. 
These stallions he took home with him. One of them died, 
one of them he traded for a piece of land which he took in 
the naine of one of his sons; another he traded for another 
piece of Jand which he took in the name of another of his 
sons, and the fourth he took out to the ranch, where it re- 
mained and was at the time of the trial. Several disin- 
terested witnesses testified that the elder Mr. Wolcott al- 
ways Claimed to own the land in question, and that after 
viving this note he made statements to the effect that he 
would not pay the note, and that he had fixed his property 
so that he could not be compelled to pay it. It appears 
that he had no other property, except this ranch, and the 
property thereon;-and that all of the children knew that 
the business was transacted in their father’s name; that 
most of it was done by him personally, that the titles to 
the land were taken in his name and the mortgages given 
thereon by him. There is no doubt that at the time he 
went to Nevada, Missouri, the father contemplated buying 
the horses in question, or at least had in mind the possi- 
bility that he might conclude to do so. He testified that 
when Mr. Heffner was here they talked it over a great 
deal, and had even gone so far as to prepare the notes, but 
he concluded not to execute them for some reason, not 
very clearly shown; and there can be no doubt from the 
evidence that he then had in mind the fact that he might 
incur a large liability while gone, which thought caused 
him to execute all these deeds in such great haste before 
he went, the grantees not being present (except one of 
them, the girl, to whom only eighty acres were deeded), 
and the deeds not being delivered until some time after his 
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return, and not placed upon record for more than a year 
thereafter. The indebtedness was incurred as soon as pos- 
sible after executing the deeds in question. There was no 
such actual and immediate possession by the grantees as 
to constitute notice equivalent to recording the deeds. The 
lands were largely wild lands, and the grantees did not 
respectively occupy and have exclusive possession of the 
tract of land conveyed to each respectively. The father 
made the original purchase of the lands, and held the title 
for ten or twelve years, during which time the lands were 
occupied and controlled and treated by the defendants 
substantially as they were after these deeds were executed, 
the father to all appearances being the owner of the same, 
and there was no outward act that would be notice to any 
one of any change of title or ownership. 

It is recommended that the decree of the district court 
be-reversed and the cause remanded with instructions to 
enter a decree as prayed in plaintiff’s petition. 


OLDHAM and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the decree of the district court is reversed and the 
cause is remanded with instructions to enter a decree as 
prayed in plaintiff’s petition. 

REVERSED. 


PIONEER Savines & LOAN COMPANY V. BENJAMIN IF’. Eyer 
ET AL. 


Fitep NOVEMBER 20,1901. No. 10,298. 


1. Admission Evidence: Motion For NEW TRIAL: PETITION IN ERnoOR. 
Rulings upon the admission of testimony can not be reviewed 
unless raised by a motion for a new trial and a petition in error. 


2. Foreign Building Association Must Have Authority To Do Busi- 
ness. A contract made in this state with a resident thereof by 
a foreign building and loan association which has failed first to 
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procure a certificate of approval and authorization from the 
proper officers for transacting business in this state, is void 
and unenforceable in our courts. 


Error from the district court for Gage county. Tried 
below before LETToN, J. Affirmed. 


W.C. LeHane and G. D. Emery, for plaintiff in error. 
George A. Murphy, contra. 


Norval, C. J. 


Plaintiff is a foreign building and loan association in- 
corporated under the laws of Minnesota and having its 
domicile in that state. In 1890 it made a loan of $500 to 
the defendant, B. F. Eyer, a resident of Nebraska, and the 
same was secured by a mortgage on real estate situated in 
this state. This was a suit to foreclose said mortgage. The 
defenses interposed were usnry and that plaintiff was a 
foreign building and loan association and had not com- 
plied with section 148p, chapter 16, Compiled Statutes, 
1891. -From a decree dismissing the suit plaintiff has 
prosecuted error. 

The first contention is that the court below erred in the 
admission of certain evidence on behalf of the defendants. 
This is unavailing, for-more reasons than one. No ruling 
in the admission of the testimony is raised by the motion 
for a new trial, nor is there any assignment in the petition 
in error relating thereto. Moreover, the case was tried to 
the court without the aid of a jury; therefore, error can 
not be successfully predicated upon rulings of the trial 
court on the admission of testimony. This view has been 
so frequently announced and applied by this court as to 
make unnecessary the citation of the cases so holding. In 
Henni v. Fidelity Building & Loan Ass’n, 61 Nebr., T44, 
it was distinctly ruled that a foreign building and loan 
association which has failed to comply with the laws of 
this state is not entitled to enforce a contract made within 
the state, though it stipnlated that it should be governed 
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by the laws of the state where the association is a resident. 
That case is decisive of the one at bar. As stated else- 
where, plaintiff is a Minnesota corporation. The loan in 
question was made in this state to a resident thereof. 
Plaintiff has failed to obtain a certificate of approval and 
authorization from the proper officers of the state, as re- 
quired by section 148p, chapter 16, Compiled Statutes, 
1891; therefore, plaintiff has no standing in the courts of 
this state. 3 

It is suggested, however, that the loan was inade prior 
to the passage of said section 148p, and hence the provis- 
ions thereof can not be successfully invoked. ‘True, the 
loan antedates this section, but the record discloses beyond 
controversy that after the statute was passed and became 
operative the plaintiff and defendant entered into an 
agreement which materially changed and modified the 
original contract of the parties, which as thus modified is 
sought to be enforced herein. The contract is unenforce- 
able. The decree is_ 

AFFIRMED 


PIONEER SAViInes & LOAN COMPANY V. MaGoie A. Mosterr 
ET AL. 


FILED NOVEMBER 20, 1901. No. 10,299. 
Foreign Building and Loan Association: AuTHORITY: ConrracT. A 
foreign building and loan association, having failed to comply 


with the law of this state, is not entitled to enforce a contract 
made within the state. 


error from the district court for Gage County: Tried 
below before Lerron, J. Affirmed. 


W. C. LeHane and G. D. Emery, for plaintiff in error. 


FE. H. Wooley and O. M. Enlow, contra. 
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Norvat, ©. J. 


The facts in this case are ‘in all material respects identi- 
cal with those in the case of Pioneer Savings & Loan Co. 
v. Eyer, 62 Nebr., 810, decided herewith. For the reasons 
stated in the opinion filed therein, the case at bar is 


AFFIRMED. 


A. E. DurianpD, APPELLEE, Vv. M. C. Durnanp kr At., 
InpLEADED WITH Harry V. TEMPLE, APPELLANT. 


FILtep NOVEMBER 20,1901. No, 10,350. 


1. Foreclosure: PLeapina BREACH OF CONDITION: SUFFICIENT ALLEGA- 
TION. In a suit to foreclose a real estate mortgage, brought sub- 
sequently to the maturity of the note it was given to secure, an 
averment in the petition that neither the debt nor any part 
thereof has been paid sufficiently plesis:¢ a breach of the condi- 
tion of the mortgage. 


2. Averments: CopE. In a mortgage foreclosure, the plaintiff is re- 
quired, by suitable averments in the petition, to comply sub- 
stantially with the requirements of section 850 of the Code of 
Civil Procedure. 


APPEAL from the district court for Dawson county. 
Heard below before SULLIVAN, J. Affirmed. 


EB. A. Cook, for appellant. 
Warrington & Stewart, contra. 


Norval, C, J. 


This is an appeal by defendants from a decree foreclos- 
ing a real estate mortgage. The sole ground urged for a 
reversal is that the petition fails to state a cause of action. 
The petition alleges the execution and delivery to plain- 
tiff by defendants of the promissory note in the sum of 
$1,800, dated July 19, 1893, due one year thereafter with 
interest at eight per cent. per annum (a copy of which note 
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is set out in the pleading) ; that the defendants, to secure 
said note, executed and delivered to plaintiff their certain 
mortgage deed on the real estate therein described; that 
said mortgage contained the following condition: “Pro- 
vided always, and these presents are upon the express con- 
dition, that if the said M. C. Durland, and Fanny B. Dur- 
land, their heirs, executors or administrators, shall pay 
or cause to be paid to the said A. E. Durland, his leirs, 
executors, adininistrators, or assigns, the sum of eighteen 
hundred dollars on the 19th day of July, 1894, with the 
interest thereon at the rate of eight per cent. per annum 
from this date according to the tenor and effect of the one 
promissory note of said M. C. Durland and ‘anny B. Dur- 
land, bearing even date with these presents, then these 
presents to be void, otherwise to be and remain in full 
force.” The petition alleges the filing and recording of the 
inortgage; avers that the defendant Temple has an interest 
in the land by virtue of a certain deed, which is subject to 
the mortgage sought to be foreclosed. The fourth para- 
graph of the petition is as follows: “No proceedings at 
law have been commenced or maintained for the collection - 
of the debt secured by the said mortgagor, nor any part 
thereof, nor has said debt, nor any part thereof, been paid, 
and there is due thereon from the said M. C. Durland and 
Yanny B. Durland to the plaintiff the sum of $1,800 with 
the interest on said sun at cight per cent. per annum, pay- 
able annually, from the 19th day of July, 1893.” 

It is argued that the petition is fatally defective in that 
a breach of the condition of the mortgage is not averred. 
In this contention counsel for defendant is in error. Suit 
was not brought until August 17, 1897, or nearly three 
years after the maturity of the note that the mortgage was 
given to secure, and in paragraph four of the petition it 
is expressly stated, ‘nor has said debt, nor any part thereof 
been paid.” Therefore, a breach of the condition of the 
' mortgage is averred with sufficient particularity. 

The further objection is made to the petition that it does 
not meet the requirements of section 850 of the Code of 
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Civil Procedure, which declares that “upon filing a peti- 
tion for the foreclosure or satisfaction of a mortgage, the 
complainant shall state therein whether any proceedings 
have been had at law for the recovery of the debt secured 
thereby, or any part thereof, and whether such debt, or 
any part thereof, has been collected and paid.” There can 
be no doubt that this requirement of the statute is manda- 
tory and a plaintiff seeking the foreclosure of a real estate 
nortgage must substantially comply therewith by making 
the proper averments in his petition. The defect imputed 
to the petition is that it is not alleged therein, in the 
language of the statute, whether any proceedings have been 
had at law for the recovery of the debt secured by the 
mortgage. But the petition does aver that no proceedings 
at law have been commenced or maintained for the collec- 
tion of the debt secured by said mortgage. This is equiva- 
lent to the allegation required by the statute. The word 
“collection” in the sentence quoted from the petition is the 
equivalent of the word “recovery” contained in said section 
850 of the Code of Civil Procedure. The petition states a 
cause of action, and the decree is accordingly 


AFFIRMED, 


HATTIE BOSTWICK, APPELLEF, V. DINA KELLER ET AL, IM- 
PLHADED WITH WILLIAM F. VES! ET AL., APPELLANTS. 


FILED NOVEMBER 20, 1901. No. 10,484. 


1, Copy of Appraisement for Sale Must Be Filed With Clerk of Dis- 
trict Court. A copy of an appraisement of lands made for the 
purpose of judicial sale must be forthwith filed with the clerk 
of the district court of the proper county. 


2. Silence of Record: Presumption. When the record is silent as to 
filing of a copy of the appraisement, it will be presumed that 
it was duly and regularly filed. 


3. Appraisement: ActuaL View. A sale is not invalidated beeause 
the appraisement was not made upon actual view of the prem- 
ises, when the appraisers are familiar with the property. 
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APPEAL from the district court for Buffalo county. 
Heard below before SuLtivan, J. Affirmed. 


Hamer & Hamer, for appellants. 
Warren Pratt, contra. 


NorvAL, C. J. 


From an order of the district court confirming a sale of 
real estate made under a decree foreclosing a real estate 
mortgage, the defendants appeal. 

It is urged that no copy of the appraisement was filed 
by the sheriff in the office of the clerk of the district court. 
The officer is required forthwith to file a copy of the ap- 
praisement, and prior to the publication of the notice of 
sale. Kearney Land & Investment Co. v. Aspinwall, 45 
Nebr., 601; Burkett v. Clark, 46 Nebr., 466; Walker v. 
Patch, 52 Nebr., 763; First Nat. Bank of Broken Bow v. 
Hamer, 51 Nebr., 23; Globe Loan & Trust Co. v. Wood, 
58 Nebr., 395. Therefore, if it appears from the record 
before us that no copy of the appraisement was ever filed, 
the sale for that reason would have to be set aside. Unfort- 
unately for the defendants, this record does not so show. 
It is true no transcript of any copy of the copy of appraise 
ment is to be found in the record, but that proves nothing. 
The transcript does not purport to be a full and complete 
copy of the records and files of the lower court. On the 
other hand, the return of the officer, which we find in the 
record, states that after the appraisement was made he 
forthwith deposited a copy thereof in the office of the clerk 
of the district court of said county. This is not overcome 
by the mere silence of the record upon the subject. The 
presumption is that the officer did his duty; especially is 
this true when his return shows he has done so. 

That the appraisement was not made upon actual view 
of the premises does not vitiate the sale. The statute does 
not require that the appraisers should be on the lands at 
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the time they make the appraisement, although it is better 
that they view the premises, as ordinarily it would enable 
them the more intelligently to perform their duties, as the 
appraiser must be familiar with the premises. 

The order complained of is 


AFFIRMED. 


Srave oF NEBRASKA, EX REL. CHARLES Q. DE IfRANCE ET 
AL., V. DOUGLAS FRYE. 


Frrep NOVEMBER 20, 1901. No. 12,363. 


1. Election Law: Orricrat BALLot: Duty oF ProvEerR OFFICER. It is 
the duty ef the proper officer, in preparing all official ballots, 
to put at the top and left side of the ballot, in black-faced cap- 
ital type, not less than one-eighth of an inch bigh, the name 
of each party having candidates on the ballot, and to the.right 
of each party a circle one-half inch in diameter, with leaders 
connecting the party name to such circle. 


2. Form of Ballot: Unurormity. The form of the ballot should be 
uniform throughout the state. 


ORIGINAL proceeding in mandamus to require a county 
clerk to prepare an official ballot in a manner specified. 
Writ allowed. 


Doyle & Berge, for relator. 
George A. Adams and Norris Brown, contra. 


Argued orally by Doyle and Berge, for relator; by 
Brown and Adams, contra. 


Norval, ©. J. 


This was an action in mandamus brought against the 
respondent, as county clerk of Lancaster county, for the 
purpose of determining the arrangement or form of the 
official ballot for use at the general election held in No- 
vember, 1901. The decision in the case was announced 
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orally from the bench prior to the election, and the views 
of the court are incorporated in this opinion. 

The record shows that Andrew Wanner was the nominee 
of the people’s independent party and democratic party 
for the office of sheriff of Lancaster county, and it was and 
is his contention that it was the duty of the respondent, 
in preparing and printing the official ballot, to cause to 
be printed, at the top and left side of the ballot, the name of 
each party having candidates on the ballot, and to the right 
of each party name a circle, with leaders connecting the 
party name to the circle, notwithstanding the nominees of 
the people’s independent and democratic parties are the 
same. The respondent contends that it is his duty to place 
at the top of the ballot, and immediately under the other 
words, “Democrat,” “People’s Independent,” and connect 
the two with a bracket, and have leaders connecting the 
bracketed names with a circle, thus: 

, “To vote a straight ticket, make a 
cross within your party circle. 


Wepublcan scsi S25 ex onda: Sh eeeaw a same: Sau rSlOwO 
Democrat 

at Vet ereee Nene as : 
PYONIDIGION avee Soke ee, dressed waciwe hae t Ana vees ‘au 


There is ground for argument in support of either prop- 
osition. The respondent is entrenched behind the form of 
the official ballot contained in Schedule A of the election 
law, Compiled Statutes, 1901, p. 622. The form there pre- 
scribed is identical with that set out above. The relators 
base their right to relief upon the provisions of section 
140, chapter 26, Compiled Statutes, 1901, which reads: 
“All official ballots prepared under the provisions of this 
act shall be white in color, and of a good quality of news 
printing-paper, and the names shall be printed thereon in 
black ink. At the top and left side of the ballot shall be 
printed in black-faced capital type, not less than one-eighth 
of an inch high, the names of each party having candidates 
on the ballot; and to the right.of each party name, a circle 
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one-half inch in diameter, with leaders connecting the 
party name to the circle. Over the top circle shall appear 
the following printed instructions: ‘To vote a straight 
ticket make a cross within your party circle.” Every 
ballot shall further contain the name of every candidate 
whose nomination for any office specified in the ballot has 
been certified or filed according to the provisions of this 
act, and no other names, and the name of no candidate 
shall appear on the ballot more than once. The names of © 
candidates for each office to be arranged as follows: The 
party polling the highest number of votes at the last gen- 
eral election for the first set of candidates on the state 
ticket, shall have the right of its nominees immediately 
beneath the name of the office for which such candidate 
was nominated; the party polling the second highest num- 
ber of votes shall have the second place; the party polling 
the third highest number shall have the third place, and 
so on, leaving those candidates whose names appear upon ° 
said ballot by petition to appear beneath all other candi- 
dates placed there by nomination. The party names at 
the top of the ballot shall have the same order of priority 
as is here provided for names of party candidates. * * * 
The form of the ballot shall, as near as possible, conform 
to schedule ‘A’ hereof,” etc. 

The question is, what construction shall spittle one 
which gives force and effect to the plain and explicit pro- 
visions of the statute, or the other which makes the word- 
ing of the statute yield to the form prescribed in Schedule 
A? It would seem that form should give way to substance. 
It is manifest that the form of the ballot as given in the 
schedule would be inappropriate, and could not be used in 
any county where the nominees of two or more parties 
are not identical all the way down the line. Thus, if the 
nominees of the people’s independent and democratic par- 
ties should be the same, except as to the office of overseer 
of roadways, and there should be no fusion on such office, 
the form of ballot laid down in Schedule A would be 
wholly inapplicable, and could not be used. To construe 
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the statute according to its letter would render the form 
of the ballot uniform throughout the state, and not be so 
liable to confuse the voters as if the form given in the 
schedule should be held proper where there existed com- 
plete fusion all along the line between two or more politi- 
cal parties, and the letter of the statute control when 
fusion on nominees was not completed as to every office. 
Every consideration demands that the form of the ballot 
should be the same throughout the state, instead of one 
form in one county and a different form in another county. 
We are unanimously of the opinion that the relator was 
entitled to the relief sought herein, and the writ is accord- 
ingly allowed. . 
WRIT ALLOWED. 


JAMES F. TOY, APPELLEN, V. JOHN MCHUGH, APPELLANT. 
FILED NOVEMBER 20, 1901. No. 10,491. 


1. Land Tax, Lien In Rem. A land tax creates no personal liability 
against the owner of the land. Such tax must be collected, if 
at all, by a sale of the particular tract against which it is 
charged and upon which it is, by the statute, made a specific 
lien. 


2. Relief: PLreEapDING: Proor. A plaintiff is entitled to relief to the 
extent that the averments of his petition are sustained by the 
proof. 


3. Variance Not Material, Unless Misleading. A variance between 
ap averment of a pleading and the evidence given to sustain it 
is not to be deemed material unless it has misled the adverse 
party to his prejudice in maintaining his action or defense upon 
the merits. 


4. Tax Lien Extinguished by Payment: Excrerrion. The tax lien 
upon real estate existing in favor of the public is ordinarily 
extinguished by payment. The exception to the rule is where 
land has been sold by the county treasurer and taxes against 
the same, becoming afterwards delinquent, are paid by the 
holder of the tax-sale certificate. 


APPEAL from the district court for Holt county. Heard 
below before Kinkaip, J. Reversed. 
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Michael F. Harrington, for appellant. 
M. J. Sweeley and H. H. Benedict, contra. 


SULLIVAN, J. 


This action was brought by James F. Toy against John 
McHugh to foreclose certain tax liens. The plaintiff re- 
covered judgment in the district court in accordance with 
the prayer of his petition and the defendant thereupon re- 
moved the case to this court by appeal. The property af- 
fected by the decree of foreclosure is the southwest quar 
ter of section 6, township 26, range 14, in Holt county. 

The first point made by counsel for defendant is that the 
proof does not respond to the averments of the petition. 
The plaintiff alleged that the entire quarter section was | 
sold in one body and he demanded, and.was given, a lien 
upon the entire tract for the gross amount due upon the 
tax-sale certificates and tax receipts, produced at the trial. 
he evidence, however, shows that the land was not sold 
in one body, but that each of its constituent forties was 
separately assessed, taxed and sold. It is the law, of 
course, that a land tax creates no personal liability against 
the owner of the land. Such tax must be collected, if at 
all, by a sale of the particular tract against which it is 
charged and upon which it is, by the statute, made a spe- 
cific lien. This being so, it is clear that the decree of the 
trial court is unsupported by the evidence and must, there- 
fore, be reversed. We are of opinion, however, that there 
is no fatal disagreement between the facts pleaded and the 
facts proved. The plaintiff is not entitled to the relief 
given him by the district court, but he is entitled to some 
relief. To the extent that the allegations of his petition 
are sustained by the evidence he has made out his case 
and should be given judgment accordingly. Each tax-sale 
certificate establishes plaintiff’s right to a hen upon a dis- 
tinet part of the quarter section arid shows that he is en- 
titled to a part of the relief for which he prays. Consid- 
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ered as a whole the evidence does not, it is true, respond 
to the averments of the petition; but the variance is not 
in an essential matter and should, at this stage of the liti- 
gation, be altogether disregarded, for it is evident that it 
did not mislead the defendant to his prejudice nor em- 
barrass him in making his defense upon the merits. The © 
right asserted in the petition is not unproved in its general 
scope and meaning, and, consequently, the plaintiff should 
be given in this court the relief to which he would be un- 
doubtedly entitled if he had sought in a more appropriate 
way to have each tax-sale certificate enforced as a lien 
upon the particular tract described therein. Our statute 
on the subject of variances is very liberal, and this case, in 
* our view, comes fairly within its beneficent provisions. 
See Code of Civil Procedure, secs. 138-140. 

Another point made by counsel for the defendant is that 
the trial court erroneously included in the decree certain 
taxes which had been paid after the sale by others than 
the tax-sale purchaser. Section 116 of the revenue law 
(Compiled Statutes, ch. 77, art. 1) is in part as follows: 
“The purchaser of any tract of land sold by the county 
treasurer for taxes, will be entitled to a certificate in writ- 
ing, describing the land so purchased, the sum paid, and 
the time when the purchaser will be entitled to a deed, 
which certificate shall be signed by the treasurer, in his 
official capacity, and shall be presumptive evidence of the 
regularity of all prior proceedings. The purchaser ac- 
quires a perpetual lien of the tax on the land, and if after 
the taxes become delinquent he subsequently pays any 
taxes levied on the same, whether levied for any year or 
years previous or subsequent to such sale, he shall have 
the sanie lien for them, and may add them to the amount. 
paid by him in the purchase, and the treasurer shall make 
out a tax receipt and duplicate for the taxes on the real 
estate mentioned in such certificate, the same as in other 
cases, and shall write thereon, ‘sold for tax at public sale,’ 
or ‘sold for tax at private sale,’ as the case may be.” The 
right given by this section is limited to the owner of the 
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tax-sale certificate. If any person, other than such owner 
or his agent, pays delinquent taxes, the lien thereon be- 
comes at once extinguished. The land in question was first 
sold to Edward DeLand for the taxes in 1890. The taxes 
for 1891 were paid by the Farmers Loan & Trust Company, 
and the taxes for 1892 were paid by James F. Toy. There 
is no evidence tending to show that either of these pay- 
ments was made at the instance of the purehaser or for 
his benefit, and we must therefore hold that the lien of 
these taxes was extinguished and did not pass to the plain- 
tiff when he succeeded to the rights of DeLand. In 1894 
the land was sold to the plaintiff for the delinquent taxes 
of 1898, and he afterwards paid the delinquent taxes for 
1894 and 1896. The amount of the taxes for these three 
years was properly included in the decree; but the taxes 
for 1895, which were paid by the Randolph State Bank, 
should have been excluded, as it does not appear that the 
bank, in making such payment, was acting as plaintiff’s 
agent. For the errors indicated the decree of the district 
court is reversed, and, in accordance with the stipulation 
of the parties, a final decree will be entered in this court. 
We find that plaintiff is entitled to a lien upon each forty 
of the land described in the petition for the sum of $36.25, 
and that he is also entitled to recover as part of his costs 
an attorney fee equal to ten per cent. of the amount due 
upon each tax lien. The costs of this court will be taxed 
to the plaintiff, and the costs of the district court to the 
defendant. 


JUDGMENT ACCORDINGLY. 


CHARLES NELSON v. Criry OF OMATIA. 
Firep NOVEMBER 20,1901. No. 10,576. 


j. Directing Verdict. Where the evidence is undisputed and unequiv- 
ocal, it is not error for the trial court to direct a verdict. 

2. Evidence Conclusive. The evidence in this case examined, and 
found to conclusively establish plaintiff’s right to a verdict and 
judgment. 
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Error from the district court for Douglas county. 
Tried below before Kmysor, J. Affirmed. 


George A. Maguey, for plaintiff in error. 
W. J. Connell, contra. 


SULLIVAN, J. 


This was an action of ejectment brought by the city 
of Omaha against Charles Nelson in the district court of 
Douglas county. The property in controversy is part of 
_@ public street, but Nelson claims to have acquired title 
to it by adverse possession. At the trial, however, he did 
not attempt to make good his claim. The case was sub- 
mitted to the jury on the evidence of the plaintiff and, 
in accordance with the instructions of the court, a verdict 
was given in its favor. Seeking to reverse the judgment 
rendered on the verdict, the defendant brings the record 
here for review, alleging as error that the evidence does 
not tend to show that the city had any right to, or interest 
in, the property. We have read all the evidence in the 
record and are well satisfied that it establishes, con- 
clusively, plaintiff’s ownership of the real estate described 
in the petition. The property, according to the testimony 
of the witness Craig, is part of Tenth street and lies be- 
tween Seward and Cuming streets, in the city of Omaha. 
Thomas 8S. Crocker, register of deeds for Douglas county, 
produced and gave in evidence the record of certain deeds 
showing that the city is the owner of the east half of the 
southeast quarter of section 15, township 15 north, range 
18 east, in this state. Before this record was introduced, 
but after it had been properly identified, the attention of 
.the witness was called to the property described in the 
petition, and he was asked whether it was covered by the 
description contained in the record, or in other words, 
whether it was part of the east half of the southeast quar- 
ter of section 15, aforesaid. This question, to which no 
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objection. was interposed, was answered in the affirmative, 

and the answer stands in the record, no motion having 

been made to strike it out. This evidence, being undis- 

puted, was sufficient to justify the instruction of the court 

and the finding of the jury. 
The judgment is 


AFFIRMED. 


BATTLE CREEK VALLEY BANK V. First NATIONAT, BANK OF 
MADISON. 


Fitep NOVEMBER 20, 1901. No. 10,588. 


= 


. Levy of Execution: Pnysicat DIspossession: ‘TRESPASS BUT FOR PRO- 
TECTION OF Writ: ErrEctivE Levy. It is not essential to the 
levy of an execution upon chattels that there should be a physi- 
cal seizure or a dispossession of the person in whose custody 
the chattels are found. If the officer does that which would 
make him a trespasser, but for the protection of his writ, the 
levy is effective. 


2. A Thing Without Potential Existence Can Not Be the Subject of 
Mortgage. Things which have neither an actual nor potential 
existence are not the subject of sale or mortgage. Within the 
meaning of this rule, animals which have neither been littered 
nor conceived are without actual or potential being. 


. A Mortgage on a Thing Not In Esse, a Mere Executory Contract. 
An instrument which assumes to convey or incumber a thing 
not in esse is a mere executory contract, which does not, “with- 
out a new intervening act,” create any legal right to, or interest 
in, the thing to which it relates. 


res) 


4. Lien: Provision In MORTGAGE: POSSESSTON: TirLE. A provision 
in a mortgage of domestic animals, assuming to give the mort- 
gagee a lien upon the increase to be thereafter begotten, is 
nothing more than an agreement for a lien which, without pos- 
session, vests no legal right to, or interest in, such increase. 


Error from the district court for Madison county. 
Tried below before RoBinson, J. Affirmed, 


Robertson & Wigton, for plaintiff in error. 


Allen & Reed, contra. 
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SULLIVAN, d. 


The judgment here presented for review was rendered 
in an action of replevin commenced before a justice of 
the peace and, after trial, removed by appeal to the dis- 
trict court. The propérty in controversy is twenty-two 
head of hogs, which the owner, Dufphy, raised upon his 
farm in Madison county. These hogs are claimed by the 
plaintiff, The Battle Creek Valley Bank, by virtue of a 
mortgage which it had upon their dams before they were 
littered or conceived. The defendant bank is a judgment 
creditor of Dufphy and it asserts a right of possession 
under an execution issued upon its judgment. The trial 
court found in favor of the defendant, and the only ques- 
tion raised by the petition in error is the sufficiency. of the 
evidence to sustain the finding. 

According to the express terms of the mortgage, the 
plaintiff was given a lien upon the property therein de- 
_ scribed and upon its increase. Possession was taken un- 
der the mortgage on‘February 2, but defendant claims 
the hogs were seized under its execution on the evening 
of February 1. One of the contentions of plaintiff is 
that there was not a valid levy of the writ and that, there- 
fore, the defendant never acquired a lien or possessory 
right. The evidence upon this point is undisputed. [ft 
shows that the sheriff called on Dufphy at his farm and, 
after stating the object of his visit, told him that he would 
have to levy upon whatever he could find; that thereupon 
Dufphy pointed out some corn and cattle which were 
levied upon; that the sheriff then asked about the hogs, 
and went with Dufphy to where they were; that while 
standing “at the fence and edge of them” he told Dufphy 
that he would have to levy on them too and asked whether 
he could get any of the neighbors to take them and keep 
them for him. It further appears that a levy was in- 
dorsed upon the writ, but that the hogs were not removed 
until about eleven o’clock the next morning. The reason 
they were not removed on the evening of February 1 
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was that no one could be found to keep them. The sheriff 
informed Dufphy of this fact and added that he would 
_leave the hogs on the farm until morning. The evidence 
is, in our judgment, sufficient to prove a levy. It was not 
necessary that the sheriff should physically seize the 
property or remove it from the custody of the execution 
defendant. It was in his immediate possession and he 
exercised dominion over it by virtue of the writ. What he 
said to Dufphy was apparently intended and understood 
to be an assertion of authority, and amounted, we think, 
to an effective seizure. In looking about for some one to 
take charge of the hogs and in saying to Dufphy that he 
would leave them on the farm until morning, the sheriff 
evidently acted upon the assumption that they were un- 
der his control, by virtue of what he had previously done. 
In Boslow v. Shenberger, 52 Nebr., 164, the rule by which 
to test a levy is thus stated: “A manual interference with 
chattels is not essential to a valid levy thereon. It is suffi- 
cient if the property is present and subject for the time 
being to the control of the officer holding the writ, and 
that he in express terms asserts his dominion over it by 
virtue of such writ.” Applying this test to the facts above 
recited, we conclude that the levy was valid because what 
the sheriff did in regard to the hogs would, in our opinion, 
constitute a trespass if he had been acting under a void 
process. Having made a good levy, the sheriff was, at 
the commencement of the action, entitled to the posses- 
sion of the hogs unless the plaintiff had on February 1 
a valid lien by virtue of its mortgage. On principle, it 
would seem, this question should not be difficult of solu- 
tion. Things which have neither an actual nor potential 
existence are not the subject. of sale or mortgage. Benja- 
min, Sales, sec. 78; Jones, Chattel Mortgages, sec. 138. 
A grant of them can not operate in presenti. An instru- 
ment which assumes to convey or incumber a thing which 
hag not even a potential existence must be regarded as a 
mere executory contract. And whatever might be the 
status of these contracts in courts of equity where that 
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is considered done which ought to be done, it is well set- 
tled, both in this country and England, that they do not 
create any legal right to or interest in the thing to which 
they relate without, what is called by the old writers, “a 
new intervening act.” The offspring of domestic animals, 
it is true, belong to the owner of the dam (1 Blackstone 
Commentaries [Book 2], 390; 2 Am. & Eng. Ency. Law 
[2d ed.], 349); but a chattel mortgage in this state does 
not transfer title to the mortgagee (Musser v. King, 40 
Nebr., 892; Bedford v. Van Cott, 42 Nebr., 229; Randall 
v. Persons, 42 Nebr., 607); it only creates a lien, and 
consequently the young of mortgaged animals, when 
brought forth, belong to the mortgagor. The case of a 
mortgage given during gestation may, perhaps, consti- 
tute an exception to the rule, but this we do not decide. 
It was held in Cole v. Kerr, 19 Nebr., 555, that the lien 
of a chattel mortgage on a crop of corn not planted will 
not attach to the crop when it comes into existence, unless 
possession is taken by the mortgagee. “Until then,” it 
is said, “it remains a.mere license, and, until acted 
upon, it conveys neither a lien nor right of property 
which the mortgagee can assert against a purchaser or 
execution creditor.” It is true, of course, as suggested 
Mr. Justice Cops in the case last mentioned, that in 
this latitude the field will not fructify without labor. 
It must be diligently cultivated and seed must be 
sown. But it is equally true that domestic animals 
can not be made to breed without human endeavor. A 
union must be brought about between the male and the 
female and they must be given shelter and sustenance or 
they will perish. It is, indeed, too plain for argument that 
labor is no more a factor in raising crops than in raising 
live stock. But the real ground of the decision in Cole v. 
Kerr is not that a mortgage on unplanted crops is a mort- 
gage on labor, but that the thing mortgaged has no exist- 
ence and is, to use the language of Lord Bacon, “no in- 
terest at all but a mere future.” Steele v. Ashenfelter, 40 
Nebr., 770. This view of the matter is, we know, opposed 
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to the rule laid down by Jones and Herman (Jones, Chat- 
tel Mortgages, sec. 149; Herman, Chattel Mortgages, sec. 
44); but it is fully supported by a very lucid and logical 
opinion recently handed down by the supreme court of 
California. Shoobert v. De Motta, 112 Cal., 215. Our con- 
clusion upon the whole case is that the plaintiff having 
failed to obtain possession—having failed to secure the 
lien for which it had contracted—until after the levy of 
the execution, the ‘defendant has the superior right, and 
was therefore entitled to succeed in the action. 

The argument touching the jurisdiction of the court to 
try the cause, which is in substance an assertion that the 
judgment in favor of the defendant is void, is not consid- 
ered, because a reversal is not claimed upon that ground. 
The judgment is 

ALFIRMED. 


ALFRED. R. Moss vy. A. LINDSEY (REAL FIRST NAME UN- 
KNOWN). 
Fitrp NovVEMBER 20, 1901. No. 10,615. 


Taxation of Costs by Justice on Change of Venue Absolute. The 
taxation of costs by a justice of the peace on sustaining a mo- 
tion for a change of venue is not provisional merely, but fixed 
and absolute. 


Error from the district court for "Thayer county. 
ied below before Hasrines, J. Reversed. 


’ 


_W. H. Barnes, for plaintiff in error. 
Heasty & Clapp, contra. 


SULLIVAN, J. 


This proceeding in error grows out of an action to re- 
cover damages brought by Moss against Lindsey before 
one of the justices of the peace for Thayer county. The 
defendant in due time moved for a change of venue on the | 
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ground that he could not, as he verily believed, have a 
fair and. impartial trial on account of the bias and preju- 
dice of the justice. He also paid the costs properly 
chargeable to him as a condition of having his motion 
sustained, and thereupon the venue was changed. The 
justice to whom the cause was transferred gave judgment 
against the plaintiff and taxed him with all the costs that 
had accrued before as wel! as after the change of venue. 
The district court having approved this decision, the judg- 
ment is brought here for review. 

It is conceded that the action was properly dismissed, 
but it is contended that the defendant is not entitled to 
recover the costs paid by him in order to obtain a change 
of venue. This contention, we are persuaded, is based 
upon sound reason, and should be sustained. Unless other- 
wise provided by statute, a successful party in an action 
before a justice of the peace to recover money only is, by 
virtue of section 622 of the Code of Civil Procedure, en- 
titled to recover his costs. The defendant in this case was 
‘successful. He had judgment in his favor. But he was 
not entitled to have all his costs taxed against the plain- 
tiff, because the statute which gives the right to a change 
' of venue in an action pending before a justice of the peace 
otherwise provides. By the terms of this statute the place 
of trial may, upon the payment of certain costs, be 
changed in any case under the following circumstances: 
(1) When the justice before whom the action was com- 
menced or is pending for trial is shown by affidavit to 
be a material witness for either party; (2) whenever one 
of the parties shall demand a jury and the other shall file 
an affidavit stating that he can not, as he verily believes, 
have a fair and impartial trial in the precinct or place 
for which the justice was elected, on account of the bias 
or prejudice of the citizens thereof (Code of Civil Pro- 
cedure, sec. 954); and (8) whenever there shall be filed, 
by the defendant, or in his behalf, an affidavit stating that 
he can not, as the affiant verily believes, have a fair and 
impartial trial on account of the interest, bias or preju- 
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dice of the justice having cognizance of the cause. Code of 
Civil Procedure, sec. 958a. The section of the statute pro- 
viding for the taxation and payment of costs is as follows: 
“When such change is at the instance of the plaintiff, he 
shall be taxed with all the costs which have accrued and 
which shall accrue in the cause, until such transcript 
and papers shall be delivered to, the justice to whom such 
cause is removed for trial; and when on the application 
of the defendant, he shall be taxed for the costs which 
have accrued for issuing subpcenas for witnesses and 
service thereof, witness fees, and costs of the justice for 
transferring the cause to the docket of the other jus- 
tice.” Code of Civil Procedure, sec. 958. It will be ob- 
served that this section provides that the costs which 
the party obtaining the change of venue is required 
to pay shall be taxed against him. We understand this 
to mean that they shall be charged or assessed by the jus- 
tice, and that such charge or assessment is not to be pro- 
visional merely, but fixed and absolute. There is, as- 
suredly, no express authority for a retaxation of these 
costs, and, in our judgment, none exists by fair legal con- 
struction. It is but just and right that a party who ob- 
tains a change of venue should bear the expense occa- 
sioned thereby. It is, it seems to us, highly improbable 
that the legislature intended to permit a litigant to in- 
crease the burdens of a luckless adversary by swearing 
that he believes he can not have a fair trial where the 
cause is pending. Too frequently the belief which is al- 
leged as a reason for demanding a change of venue is in 
truth nothing more than a groundless suspicion, which 
should be made the basis of judicial action only at the ex- 
pense of the party by whom it is entertained. If a change 
of venne were to cost nothing but the making of an affi- 
davit as to his mental state, the litigant afflicted with an 
hepatic disorder would soon become a vexatious factor in 
the administration of justice. 

Another consideration influencing our decision is this: 
A construction of the statute which would permit a party 
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to recover costs paid by him when the place of trial was 
changed would also enable him to recover costs which he 
had recklessly’made after having determined to have the 
cause transferred to another justice. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


PHINEAS WILLIAMS v. SAMUEL W. AUTEN ET AL.* 
FILED NOVEMBER 20, 1901. No. 10,488. 


1. Statute of Frauds: OriciInAL ProMIsE. Where goods, money or 
services are furnished to a third person, at the request and on 
the credit of the promisor, the undertaking is original and the 
promisor will be liable although the promise is not in writing. 
Peyson v. Conniff, 32 Nebr., 269. 


COLLATERAL LIABILITY: Vorp Unuess IN Writine. Where, 
however, goods are furnished to a third party at the request 
of a promisor and with reliance on his credit, and the trans- 
action is such that the third party or beneficiary is liable there- 
for to the promisee as an original undertaking on his part, 
and there being no joint contract the promisor’s liability is 
collateral only as guarantor, and unless in writing is void under 
the statute of frauds. 


Error from the district court for Saunders county. , 
Tried below before SEDGWICK, J. Reversed in part. 


H. Gilkeson, Conrad Hollenbeck and Frank Hollenbeck, 
for plaintiff in error. 


Good & Slama, contra. 


HoLcomg, J. 


This cause originated in the county court for Saunders 
county. After trial an appeal was taken to the district 
court. A trial was had in the district court to the court 
and a jury, which resulted in a verdict and judgment 
against the defendants therein, Phineas Williams and 


*Rehearing allowed. 
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Debolt B. Welty. Williams prosecutes error in this court 
from the judgment thus rendered against him. By the 
action had in the lower courts, Williams and Welty were 
sought to be held jointly liable on account for goods and 
merchandise alleged to have been sold them by the plain- 
tiffs below, who are doing business as a partnership in 
conducting a general retail merchandise establishment. 
Williams’s defense is that his liability for the account 
sued on, if existing at all, is collateral only, and not that 
of a principal debtor, and that such contract obligation, 
being to answer for the debt of another, and not being in 
writing, is void under the statute of frauds. Welty makes 
no defense. A clear understanding of the issues necessi- 
tates brief reference to the pleadings filed by the plain- 
tiffs, both in the county and district courts. In _ the 
county court, the petition alleges: “That at the instance 
and the request of the defendant, Phineas Williams, and 
lapon his expressed promise to become liable therefor, the 
plaintiff sold and delivered to the defendant Welty, goods, 
wares, and merchandise. * * * That requests for pay- 
ments thereof has been made both upon the defendant 
elty and defendant Williams.” In the district court 
the petition alleges: “That on and between said dates at 
‘the instance and special request of the defendant, Phineas 
Williams, and upon his express promise to be liable there- | 
_ for, and pay for the same, the plaintiff sold to the defend- 
\ants and delivered to the defendant Welty, goods, wares 
| and merchandise, * * * and request for payment has 
been made upon the defendants.” 

The above constitutes the material averments in the 
pleadings of the plaintiffs with reference to the character 
of the contract on which a recovery is sought against both . 
defendants. While the defendant Williams denies any 
agreement with the plaintiff, either as an original under- 
taking or as guarantor of the debts of Welty, the evidence, 
we think, warrants the conclusion of an agreement to pay 
the account on which the action is founded, either as 
guarantor or as promisor on an independent contract 

57 
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as a principal therein. Construing the evidence as favor- 
ably to the plaintitfs as it is fairly capable of, we find the 
facts substantially as follows: Plaintiffs were engaged 
in the general merchandise business, as has been men- 
tioned. Welty was a tenant farming land owned by Will- 
iams. Williams at one time spoke to one of the plaintitfs 
about letting Welty have goods from their store as he 
might be in need of, saying: “Will you let D. Welty have 
goods if I pay for them?” to which the party answered in 
the affirmative. Williams then directed the merchant to: 
“charge me with what I get, if anything, and charge De 
with what he gets; when I pay give me credit and when he 
pays give him credit; when I pay money have the books 
to show that Williams paid and not Welty. I want those 
books to show the transactions of each.’ Welty soon af- 
ter began to get merchandise, which was charged in the 
books of the plaintiffs to him. After the account had 
thus run for some time and after giving Welty credit for 
payments made on the account by him, a balance was 
found due of $164.25. It is then testified that Williams, 
in conversation with one of the plaintiffs, said: “I have 
‘no money, I will pay in a few days.” Later on he told 
the merchant not to let D. B. Welty have any more goods 
as he would not pay for them; that he was going to move © 
him from the farm. Afterwards Williams stated: ‘De 
and I have fixed it up.” Later he said: “I don’t know as 
I can pay for those goods.” After some further conversa- 
tion in which plaintiffs said they wanted to know who 
was to pay for the goods, and later on during the same 
day, Williams stated to the plaintiffs: “I stand for the 
payment of De’s [Debolt Welty’s] goods in the future as 
J have in the past.” There is also some evidence showing 
that Welty’s credit was not good and that Williams said 
he had security from Welty for the obligation he assumed. 
by the contract sied on. We are disposed to the view 
that the evidence is sufficient to support a finding that 
Williams was liable as the party with whom the contract 
was made as the promisor in an original undertaking, and 
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to whom the credit was extended and the goods sold, al- 
though for the benefit of and delivered to another, except 
for that which appears in the record from the pleadings 
and the evidence, and which conclusively shows that the 
contract was made with, and the goods sold to Welty, and 
credit extended to him as well as to Williams. We are 
not dealing with a case where an agreement upon a valid 
consideration is entered into, whereby one obligates him- 
self to pay for goods or services for the benefit of and 
furnished or rendered to a third party, such third party 
having no other or further interest in or connection with 
the transaction save that of being the recipient of tlie 
benefits thus bestowed. In the class of cases referred to, 
the promise, although verbal, is clearly an original under- 
taking in no way affected by the statute of frauds. In 
such cases the contract is made with, and the credit is 
given exclusively to the party sought to be charged, and 
his obligation is that of a principal, and not a guarantor. 
Regarding these cases, the rule’is well stated in Peyson v. 
Conniff, 32 Nebr., 269, where it is held: “Where goods, 
money, or services are furnished to a third person, at the 
request and on the credit of the promisor, the undertak- 
ing is original and the promisor will be liable although 
the promise is not in writing.” The rule stated is well - 
supported by the authorities cited in the opinion. Nor 
is the case at bar one where two or more may become 
jointly obligated under an agreement entered into by all 
the parties thereto for goods or services, even though but 
one of the contracting parties or a third party may re- 
ceive the thing contracted for and be the beneficiary under 
the contract. In this case the contract was made with 
and the goods sold to either Williams or Welty, but not 
to both of them, There is nothing in the record warrant- 
ing the inference of a joint liability. The nature of the 
transaction and the circumstances surrounding the same, 
conclusively negative the idea of joint obligation. If one 
is liable under the agreement, the other is not. Both can 
not be held jointly for the goods obtained by and deliv- 
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ered to Welty under the account sued on. The question 
then is, can Williams, who is here complaining, be held 
under the pleadings and the evidence as a principal prom- 
isor on an original contract of indebtedness, or must his 
agreement be construed as one of guaranty or of promise 
to answer for the debt of another, and therefore void be- 
cause not in writing? 

It is argued that because there is evidence tending to 
show that Williams had secured himself by taking a mort- 
gage on Welty’s property, and also that the plaintiffs 
would not have extended the credit had it not been for 
their reliance on Williams’s promise to pay the debt, he 
should be held responsible as a principal in the transac- 
tion. But these facts are equally consistent with his lia- 
bility as guarantor. The plaintiffs may have relied on his 
verbal guaranty of payment of the debt of Welty, if such 
be the legal effect of the transaction, and Williams may 
have undertaken to obtain security from Welty be- 
cause of such verbal guaranty, and yet these facts 
would not justify us in construing a collateral into 
an original undertaking. These facts, admitting them to 
be established, do not materially aid usin determining 
the true character of the liability of defendant Williams 
under the agreement mentioned. We are of the opinion 
that the question hinges and must turn on the action of 
the parties under and in pursuance of the alleged agree- 
ment, and especially of the plaintiffs, in what they have 
said and done with reference to the credit extended to and 
liability sought to be imposed on the defendant Welty. 
They have obtained a judgment against him which could 
have been done only on the theory that the contract for 
the sale of the merchandise sued for was made with him 
and that he thereby became legally liable for the payment 
of the value thereof. They charged the goods to him, and 
he made and was credited on the account with certain 
’ payments. --While this is not conclusive standing alone, 
when taken in connection with other action of the plain- 
tiffs it admits of no other conclusion than that the. credit ; 
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was extended to Welty. They demanded payment of him 
before beginning the action. They sold the goods relying 
on Williams’s agreement to see that they were paid for. 
They demanded payment also of him. What then must 
be the true character of the contract under plaintiffs’ own 
version of the transaction and to which they are solemnly 
and irrevocably committed by their actions as shown by 
the pleadings and the evidence? The liability of the de- 
fendants, as has been stated, can not be that of joint debt- 
ors. The essential requirements of a joint obligation are 
altogether wanting. Both defendants can not then be 
held liable as principals, and the liability of one, there- 
fore, must be secondary. Welty’s liability can not be of a 
secondary character; his obligation is that of a principal, 
or it does not exist. Williams’s liability may be, and 
must, we think, be conclusively held to be such under the 
pleadings and the evidence. If his verbal agreement to 
pay the debt is not that of a principal in the transaction, 
his is a collateral undertaking, and the statute of frauds 
may be invoked to determine his legal liability. The ob- 
ject and intent of the statute, says Need in his work on 
the Statute of Frauds, section 87, is to deny the imposi- 
tion of a liability by parol on two persons to pay the debt 
of one. See, also, Hendricks v. Robinson, 56 Miss., 699. 

The authorities appear entirely harmonious in support 
of the rule that if the beneficiary or person for whose use 
the goods are furnished is liable at all by reason thereof, 
any other promise by a third person to pay the same debt 
must be in writing, otherwise it is void by operation of the 
provisions of the statute of frauds. Reed, Statute of 
I’rauds, sec. 31, and authorities there cited. In Cowdin 
vy. Gottyctreu, 55 N. Y., 650, it is stated in the headnotes 
that: “While a person may become liable upon a parol 
promise for goods purchased which are delivered to and 
are intended. for the use of another, in order to make him 
so the debt must be his only; he must be exclusively Ha- 
ble therefor.” In speaking of the rule applicable to the 
same state of facts as in the case at bar, it is observed by 
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the appellate court of Illinois in Schotte v. Puscheck, 79 
Ill. App., 32: “It appears clearly from the evidence pre- 
sented that there was an original undertaking by Wilmot; 
that credit was given to him; that he was charged with 
the account upon the books of appellees, and that a legal 
obligation, capable of being enforced by law, existed on the 
part of Wilmot to pay appellees for these goods. The 
undertaking of appellant, if any, was collateral, and the 
statute of frauds would apply.” The converse of the 
proposition we are considering is thus stated by the su- 
preme court of Illinois in the case of Resseter v. Water- 
man, 151 TL, 169, 176: “In order that the promise can 
be held to be within the statute, it is essential that there 
be a binding and subsisting obligation or liability to the 
promisee, to which the promise is collateral. In other 
words, ‘that the party for whom the promise has been made 
must be liable to the party to whom it is made’ ”—citing, 3 
Parsons, Contracts, *21, note p; Hargreaves v. Pursons, 13 
M. & W. [Eng.], 561; Hastwood v. Kenyon, 11 A. & EB. 
[Eng.], 488; Westfall v. Parsons, 16 Barb. [N. Y.], 645; 
Preble v. Baldwin, 6 Cush. [Mass.], 549; Pratt v. Humph- 
rey, 22 Conn., 317; Alger v. Scoville, 1 Gray [Mass.], 391; 
Barker v. Bucklin, 2 Denio [N. Y.], 45; Perkins v. Little- 
field, 5 Allen [Mass.], 370; Tighe v. Morrison, 116 N. Y., 
263, and cases cited. See, also, Rose v. O’Linu, 10 Nebr., 
364; Langdon v. Richardson, 12 N. W. Rep. [Ia.], 622; 
Studley v. Barth, 54 Mich., 6. 

In the case at bar the liability of Welty, the person for 
whom it is alleged the debt was contracted and promised 
to be paid by Williams, has been pleaded and proved in 
the proceedings heretofore taken in this cause, and it now 
stands as a final adjudication that such liability as to 
him exists in favor of the promisees, the plaintiffs in the 
action; and, applying the rule we have just discussed, it 
must follow, as a necessary sequence, that Williams’s 
agreement to pay the debt is collateral only, and, not be- 
ing in writing, is void by reason of the statute of frauds, 
and the judgment as to him must be reversed and he 
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dismissed from the case. The judgment is accordingly 
reversed as to the defendant Williams, and the canse re- 
manded with direction that the action as to him be dis- 
inissed. - 

JUDGMENT ACCORDINGLY. 


W. 5. Coun Vv. Hiiza A. WILLARD ET AL, 
Fitep NOVEMBER 20, 1901. No. 10,639. 


Appraisement: MisrakEeE IN VaALuaTION. An appraisement of real 
estate for the purposes of-a judicial sale can not be successfully 
assailed on the ground that the appraisers were mistaken in 
their valuation of the property. Nelson v. Alling, 58 Nebr., 607. 


Error from the district court for Custer county. 
Tried below before SULLIVAN, J. Affirmed. ; 


Leslie fi. Kirkpatrick and John 8S. Kirkpatrick, for plain- 
tiff in error. 


Adolphus ke. Talbot and Alpha Morgan, contra, 


Houcomn, J. 


From an order confirming the sale of real property 
made in a foreclosure action the defendants prosecute 
-error. The objection to the confirmation of sale was also 
presented in a motion to vacate and set aside the appraise- 
ment, and is “that said appraisement on which sale is 
made is inadequate and fraudulent, and is so low as to 
be presumptively fraudulent.” The only evidence in sup- 
port of the objection consists of the affidavits of five per- 
sons, whose opinion of the value of the real estate sold 
was from $4,000 to $4,800, the average value being $4,240. 
The appraisers found the value of the property to be the 
sum of $2,800. The most that can be said from the evi- 
dence is that the appraisers were mistaken as to the value 
of the property. In Nelson v. Alling, 58 Nebr., 607, it is 


840 NEBRASKA REPOR'S. [Von. 62 
State v. Baker, 


said: “It is now the established doctrine of this court 
that the appraisement can not be successfully assailed 
merely because the appraisers were mistaken in their 
valuation of the property,” citing Vought v. Foxworthy, 
38 Nebr., 790; Hcklund v. Willis, 44 Nebr., 129; Kearney 
Land & Investment Co. v. Aspinwall, 45 Nebr., 601; 
Brown »v. Fitzpatrick, 56 Nebr., 61; Ballou v. Sherwood, 
58 Nebr., 20; Lockwood v. Cook, 58 Nebr., 302; Michigan 
Mutual Life Ins. Co. v. Richter, 58 Nebr., 468. The writer 
reluctantly yields assent to this rule. It is, however, 
firmly settled by the many prior adjudications and should, 
we are constrained to say, be adhered to. Applying the 
rule to the case at bar, the objection, with the evidence 
adduced in support thereof, is insufficient to warrant an 
order setting aside the appraisement and sale made there- 
under, 
The order of confirmation is accordingly 


AFFIRMED. 


Svarké OF NEBRASKA, EX REL. PLATTSMOUTH TRLEPHONE 
COMPANY, V. BENJAMIN S. BAKER. 


FILED NoVEMBER 20, 1901. No. 12,381. 


1. Temporary Injunction: DissoLuTIon: SUPERSEDEAS: Duty oF JupGE 
AT CHAMBERS. Where a temporary order of injunction has been 
granted and subsequently dissolved or modified, the party in ° 
whose favor the injunctiou was allowed may, as a matter of 

. Tight, under the provisions of section 679 of the Code of Civil 
Procedure, have the amount of a supersedeas bond fixed, and 
supersede the order of dissolution or modification, and continue 
the injunction in force until the order is reviewed by an appel- 
late court; and it is the duty of the trial court, or judge sitting 
at chambers, to fix the amount of such supersedeas bond on 
the entry of the order of dissolution or modification. 


2. Temporary Restraining Order: Parry Nor ENTITLED To SupER- 
SEDEAS. A temporary restraining order pending a hearing on 
the application for a temporary order of injunction may be 
subsequently dissolved, and the party in whose favor it was 
allowed is not entitled to bave the order of dissolution super- 
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seded pending review, as in the case of a temporary order of 
injunction. 


3. Form and Substance of Order Determines Its Character. Whether 
the character and function of a writ restraining the parties to 
the action from doing certain things, issued at its commence- 
ment, are those of a temporary order of injunction, or a tem- 
porary restraining order, must be determined by the form and 
substance of the order so issued. 


4. Distinguishing Features of the Two Writs. The chief distinguish- 
ing-feature of the two writs is that the temporary restraining 
order contemplates a further hearing on the application for a 
temporary injunction upon notice to and a hearing by the ad- 
verse party on such application. 


5. Writ Set Out and Construed To Be Injunction. Writ set out in 
the opinion construed and held to be a temporary order of 
injunction, on the dissolution of which an amount for a super- 
sedeas bond should have been fixed, by which the order of 
dissolution may be superseded. 


6. Effect of Writ. The temporary order of injunction issued in this 
action held not to dispossess the defendant city of its streets 
and alleys, or take from it the authority granted by law to 
control and regulate the use thereof, and that the order is not 
for that reason void. 


ORIGINAL application for mandamus to compel the re- 
spondent, as district judge, to fix a reasonable amount as 
a supersedeas bond. Writ allowed. 


Byron Clark and C. A. Rails, for relator. 
James H. Van Dusen and W. J. Connell, contra. 
Argued orally by Van Dusen and Connell. 


Honcomes, J. 


The relator asks a peremptory writ of mandamus re- 
quiring the respondent, one of the district judges of Doug- 
las county, to fix a reasonable amount as a supersedeas 
bond on an order entered in an action pending in the dis- 
trict court of that county, dissolving what is claimed to 
be a temporary order of injunction. The writ is entitled 
“The Plattsmouth Telephone Company v. The City of 
South Omaha, its Mayor, A. R. Kelley, its Chief of Police, 
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Miles Mitchell, and its Street Commissioner, Frank Clark. 
Temporary Order of Injunction,” and reads as follows: 
“This cause came for hearing upon the bill of complaint 
of the plaintiff verified positively, and was submitted to 
me, on consideration whereof it is ordered that an injunc- 
- tion be granted herein enjoining the defendant, the city of 
South Omaha, its mayor, A. R. Kelly, its chief of police, 
Miles Mitchell, and its street commissioner, Frank Clark, 
and all other officers and employees of said city, from in 
any manner interfering with the telephone business of 
the plaintiff, the Plattsmouth Telephone Company, either 
by cutting its wires leased from the Postal Telegraph- 
Cable Company, removing its instruments, arresting its 
officers and employees or from obstructing or prohibiting 
the receiving and sending of messages over its said leased 
wires in any manner until the further order of this court; 
this order to take effect upon the plaintiff executing and 
delivering to the clerk of the district court, an undertak- 
ing to the defendants in the sum of $1,000 with approved 
sureties, conditioned as required by law, this writ return- 
able before Hon. Chas. T. Dickinson on the 7th day of 
November, 1901.” The order was issued at the time of 
the commencement of the action. 

It is contended by the respondent that the writ is a re- 
straining order issued in pursuance of section 253 of the 
Code, and that a modification or dissolution thereof is not 
such an order as may be superseded as in the case of a 
temporary injunction. In our view of the case the ques- 
tion must be determined by a construction of the char- 
acter, scope, and effect of this writ. If a temporary order 
of injunction restraining the defendants from the acts 
mentioned pending litigation, upon its dissolution the re- 
lator is, under the statute, entitled to have the order 
superseded by virtue of the mandatory provisions of sec- 
tion 679 of the Civil Code, Compiled Statutes, 1901. On 
the other hand, if the writ is a restraining order pending 
and for the purpose of having a hearing on the applica- 
tion for a temporary injunction, wpon notice to the ad- 
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verse party as provided by section 253 of the Code the 
plaintiff is not entitled to have the order of dissolution 
‘Superseded. Manning v. Connell, 47 Nebr., 83; Trester 
v. Pike, 60 Nebr., 510. After the commencement of the 
action in the district court on October 26, in which the 
temporary order of injunction was allowed, and the issu- 
ance thereof, the respondent as judge of the district court, 
on October 28, without notice to the plaintiff, entered the © 
following order: “On further consideration of the peti- 
tion in the above entitled cause, it is now ordered that 
the restraining order heretofore allowed in said cause be — 
and the same is hereby revoked, annulled and dissolved ; 
and it is further ordered that the plaintiff’s application 
for a temporary injunction be set for hearing before Hon. 
Chas. T. Dickinson one of the judges of said court. at 
room 7 in the Bee building at the hour of 9:30 A. M., 31st 
day of October, 1901, and that two days’ notice of said 
hearing be given the defendants.” Later, and on the 29th 
day of October, on motion of the defendants to correct and 
modify the order and entry of October 26 “so as to show 
on its face that said order and entry was a temporary re- 
straining order as was intended by said judge in place of 
a temporary order of injunction and because the same 
was so entered as a temporary order of injunction through 
inadvertence and mistake,” the following order was made 
by respondent as district judge: “And the court now 
being fully and well advised in the premises doth find 
that said order was issued by the court through inadvert- 
ence and mistake, and that the intention was to issue a re- 
straining order until the application of plaintiff could be 
heard for temporary order of injunction, and the court 
further finds that said order issued upon October 26, A. 
D. 1901, should be corrected and made to express the in- 
tentions of the judge, and to read as follows: ‘This cause 
came on for hearing upon the petition of the plaintiff 
verified positively, and was submitted to me, on consid- 
eration whereof it is ordered that plaintiff’s application 
for a temporary injunction be denied, and that said ap- 
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plication be set for hearing before the Hon. Chas. T. Dick- 
inson upon November 7, 1901, at 9 o’clock A. M., or as 
soon thereafter as it can be heard, and that three days’ 
‘notice be given to the defendants of said application, and 
that in the meantime the defendants and each of them be 
restrained from in any manner interfering with the tele- 
phone business of plaintiff, either by cutting its wires 
leased from the Postal Telegraph-Cable Company, remov- 
ing its instruments, arresting its officers and employees, 
or from obstructing or prohibiting the receiving and send- 
ing of messages over its leased wires in any manner until 
said application for a temporary injunction be heard. 
This order to take effect upon the plaintiff executing and | 
delivering to the clerk of the district court an undertak- 
ing to the defendants in the sum of one thousand ($1,000) 
dollars, with approved sureties, conditioned as required by 
law,’ to all of which plaintiff objects to the jurisdiction of 
the court to enter said order and excepts thereto.” 

These subsequent proceedings to which we have alluded 
operate, if at all, as a dissolution of the order first issued 
and unless they may be superseded the relator is without 
remedy in so far as that order in any way affects his case 
and must rely upon a further order of the district court 
to grant it such injunctional relief as it may be entitled 
to after a hearing is had upon its application. These sub- 
sequent orders may also, and probably do, have some value 
as showing the construction placed upon the first order 
by the judge issuing the same, as it must be admitted that 
some doubt exists as to its true character and function. 
If the order of injunction is open to any reasonable con- 
struction which will give to it the office and character of 
a restraining order pending the application and until a 
further hearing can be had thereon for a temporary in- 
junction, we would be disposed so to construe it. It is, 
we think, unless the right to an injunction is perfectly 
clear, preferable and will come nearer subserving the 
rights of all parties to require notice to be given the ad- 
verse parties of the application for an injunction and 
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until the hearing thereof restrain all action that would 
in any wise tend to render an injunction ineffectual in the 
event upon hearing it should be determined that one 
ought to issue. We must, however, take the record as we 
find it, and not what we might prefer it to be. . 
By section 251 of the Civil Code it is provided: “When 
‘it appears by the petition that the plaintiff is entitled to 
the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of 
some act, the commission or continuance of which during 
litigation, would produce great or irreparable injury to 
the plaintiff, or when during the litigation, it appears 
that the defendant is doing, or threatens, or is about to 
do, or is procuring or suffering to be done, some act in 
violation of the plaintiff’s rights respecting the subject of 
the action, and tending to render the judgment inef- 
fectual, a temporary injunction may be granted to re- 
strain such act.” Under the authority thus granted, a 
district court, or a judge thereof sitting at chambers, may 
grant a temporary order of injunction without notice to 
the adverse party at the time of the commencement of the 
action, which becomes effective when the bond required 
is given and approved by the clerk of the court; and, 
when issued, the plaintiff in the action is invested with 
certain rights in the litigation, which he can not be de- 
prived of without being given the opportunity to have the 
order affecting such rights superseded and reviewed on 
error. Modification or dissolution of such temporary in- 
junction affects those rights, and gives him, under the 
statute, the unqualified right to have the order superseded 
until a review thereof can be had by an appellate tribunal. 
The form and substance of the order under consideration 
meets every essential requirement of a temporary order 
of injunction,. fully complies with the statutory provis- 
ions relative to the subject, and operates effectually to 
restrain the parties enjoined from doing the things pro-’ 
hibited while it remains in force, and until finally dis- 
posed of in the manner provided by law. It will not be 
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contended, we apprehend, that in form or in substance 
the order does not in all things meet the demands of a 
valid injunctional order, under the provisions of the stat- 
ute we have just quoted. It is to all intents and purposes 
a complete and final action on the application for a tem- 
porary order of injunction, subject only to the right of 
the defendant to a modification or dissolution, upon which 
plaintiff may stay the order by giving the supersedeas. 
bond authorized by statute. Can the same be said of the 
writ with respect to the contention that it is only a re 
straining order, effective until a hearing is had on plain- 
tift’s application for an injunction? ‘The spirit of the 
statute and the authority given for a temporary injune- 
tion is that it may issue when it appears from the petition 
that plaintiff’s relief, or any part thereof, consists in re- 
straining the defendants from doing the things com- 
plained of, without regard to notice to the adverse party ; 
that when it is issued after notice the order may be modi- 
fied or dissolved on the application of the defendant, and 
that, upon such order of dissolution or modification by 
any court or any judge at chambers, there should at the 
same time be fixed a reasonable sum as the amount of a 
supersedeas bond which the person or persons applying 
for said injunction may give, and prevent the doing of the 
act or acts restrained by the injunction so modified or . 
dissolved, pending a review of the proceedings thus had. 
These statutory provisions, clear and explicit as they are, 
can not be ignored under the pretense that the writ is a 
temporary restraining order, unless it is, in substance and 
truth, such a writ as is provided for by the section of the 
statute we shall now consider. By section 253 it is pro- 
vided that: “If the court or judge deem it proper that tlie 
defendant, or any party to the suit, should be heard be- 
fore granting the injunction, it may direct a reasonable 
notice to be given to such party to attend for such purpose 
- at a specified time and place, and may, in the meantime, 
vestrain such party.” his section is not difficult of con- 
struction. When it is deemed proper that the defendants 
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shall have notice of the application and be heard before 
the injunction is granted, the judge may so direct and in 
the meantime restrain the party from doing the things 
complained of. By referring to the order heretofore set 
out, it will be noticed that the judge found the petition 
sufficient to grant a temporary order of injunction, and 
on consideration of the petition alone the order was issued. 
The order does not by its terms indicate or contemplate 
that a further hearing on the application was to be had 
before the application was finally acted upon; and herein, 
in our judgment, lies the chief distinguishing characteris- 
tics between a “temporary order of injunction” and a mere 
“restraining order” until the application is fully heard. 
here is nothing to indicate that he deemed it proper that 
the defendants should be heard before granting the injunc- 
tion; no order or direction that any notice be given to such 
party to attend for the purpose of hearing the applica- 
tion; no time or place mentioned for such hearing; nor 
‘does the wording of the order itself indicate that it was 
to operate as a restraint on the defendants “in the mean- 
time,” and only until such hearing should be had. his is 
made more manifest by the order subsequently made ya- 
cating the first order and dissolving the same, and direct- 
ing a hearing to be had before another judge of the district 
court at a time and place therein named at an early date 
thereafter. It probably also emphasizes the fact that the 
case was one where a hearing might more properly be had 
before the application for a temporary injunction was 
finally passed upon. The same may be said of the second 
subsequent order, finding that by mistake and inadvert- 
ence the first or temporary: order of injunction was 
allowed. While such a mistake or inadvertence 
may be corrected by modifying or dissolving the tem- 
porary order of injunction the order when made can not 
operate to defeat a party’s right to have it superseded 
under the authority of the statute providing therefor. In 
the temporary order of injunction is the following recital: 
“This writ returnable before Hon. Chas. T. Dickinson on 
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the 7th day of November, 1901.” These words alone fur- 
nish the only ground for any doubt which can arise as to 
the scope, effect and function of the order under considera- 
tion. We can only regard them as surplusage and with- 
out legal import. Judge Dickinson is one of the six other 
judges of the same judicial district as respondent. 
Whether it was intended that future proceedings on the 
order or in the case should be had before the judge men- 
tioned, or whether the application was referred to him for 
further consideration, or what was the purpose of the use 
of these words, we can only surmise. The phrase has no 
legal significance. It does not have the effect of a finding 
that the defendants should be granted a hearing before 
granting an injunction, and of directing notice to be given 
to attend for such purpose at a specified time and place, 
when the application. would be heard and acted upon; nor 
does the entire instrument indicate that a further hearing 
was contemplated. These are the chief characteristics of 
a restraining order under the statute, and these are want- 
ing in respect of the order first issued. ‘he order is not 
addressed to the defendants. It is not directed to be 
served on them. It does not expressly or impliedly war- 
rant the inference that a hearing is deemed proper before 
granting the injunction applied for. It shows that the 
injunction is granted. It does not serve the purpose of 
giving notice to or warning the defendants that they may 
appear at any time and place and be heard regarding the 
application, if desired. It can hardly be said that service 
of the order on defendants would be notice to them thai 
the application for an injunction was pending, undeter- 
mined, and they would be given an opportunity to be heard 
in resistance thereof at a time and place therein specified. 
Were some action dependent on notice to the adverse 
party before such action is authorized, or the judge or 
court could obtain jurisdiction over the defendants, would 
it be seriously contended that the order‘in quéstion would 
bring them into court and subject them to its jurisdiction? 
It was not necessary, as a jurisdictional step, to serve the 


Vou. 62] SEPTEMBER TERM, 1901: 849 


State v. Baker. 


order on the defendants. A summons regularly issued, in- 
dorsed and served, returnable as required by law, operated 
as notice that a temporary injunction had been granted. 
The order, if served, was useful in bringing directly home 
to the defendants knowledge of the things they were re- 
strained from doing. 

The difference in the office and purposes of a temporary 
order of injunction and of a restraining order pending a 
hearing on the application for an injunction is well de- 
fined by statute, and there should be no room for doubt 
as to which is issued at the beginning of the action. Ifa 
further hearing is deemed advisable, this may very easily 
be expressed in unmistakable terms and the temporary 
restraining order could only be regarded as issued for the 
purpose of restraint until the contemplated hearing was 
had. Each of the two writs has certain well-defined char- 
acteristics, which distinguish the one from the other, 
and there ought to be no reason or opportunity for con- 
fusion as to which was intended to be issued. The order 
in question falls clearly within all the requirements of a 
temporary injunction, and fails in several essential par- 
ticulars to answer to the demands of a temporary restrain- 
ing order; and we must therefore hold it to be, as con- 
tended by relator, a temporary order of injunction, from 
a modification or dissolution of which a party is entitled 
to have a bond fixed to supersede such order pending pro- 
ceedings to review the action bad in the trial court. 

It is further contended that the temporary order of in- 
junction, if it be construed as such, is void, because its 
effect is to dispossess the city of the streets and alleys, and 
takes from it the authority granted it by law to control 
and regulate the use thereof; and the case of Calvert v. 
Stute, 34 Nebr., 616, is appealed to as authority in support 
of this contention. The rule therein stated, which appears 
to us sound in principle and to be followed in all proper 
cases, is not, we think, applicable to the facts in the case 
at bar. The two cases are not at all analogous. In the 
case cited it is held that: “A preliminary injinction is 
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nierely to preserve matters in statu quo until a hearing. 
Tt can not divest rights nor transfer the possession with- 
out a trial.” Says the author of that opinion in speaking 
of the case as presented by the pleadings and the evidence: 
“Phe judge, in effect, has undertaken to dispose of the 
merits of the case without a hearing. A temporary in- 
junction merely prevents action until a hearing can be 
had. If it goes further, and divests a party of his posses- 
sion or rights in the property, it is simply void”; citing a 
number of authorities in support of the propositien. The 
order in the case at bar divests the city of nothing. It 
prevents only the city and its officers from interfering or 
molesting the plaintiff in the enjoyment of its property 
then’ under its possession and control, during the pend- 
ency of the action. It takes away no rights of the city and 
transfers none to the plaintiff. The city is yet in the full 
enjoyment of its streets and alleys and the control thereof. 
If the possession which the plaintiff is enjoying of a right 
to do business over the lines of a franchised corporation 
engaged in a lawful occupation in the city is not good in 
law, this may be determined at the proper time and in a 
proper proceeding. But the mere fact that the city is re- 
strained from interfering with such possession and the en- 
joyment by plaintiff of its own property pending the de- 
termination of its right to do business which it at the 
time is engaged in is not a divesting of the city of its pos- 
session or rights in property, within the meaning of the 
rule invoked. The order of injunction does what is said 
to be its proper function; that is, prevents action, and 
holds the litigated matters in statu qwo pending a hearing, 
and until a final judgment may be rendered, adjudicating 
the rights of the parties litigant. 

It is the duty of the respondent to fix a reasonable sum 
as the amount for which a supersedeas bond may be given 
on the order entered dissolving the temporary order of 
injunction first issued, and it will be so ordered. 


JUDGMENT ACCOnDINGLY. 
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W. S. PoprpLetoN, APPELLER, V. RANK BE. MOORES BY AL, 
APPELLANTS, * 


FILED NOVEMBER 20,1901. No. 10,450, 
Commissioner’s opinion, Department No. 1. 


1. Ordinance: OmAHA WaTER COMPANY: EXTENSION OF FRANCHISE: 
PoruLar VorE: ConsriTuTioN. An ordinance extending from 
June 11, 1900, to September 1, 1908, the right of the Omaha 
Water Company to exercise its franchise free from the city’s 
option to purchase, without compensation to the city, and with- 
out submission of the question of such extension to a popular 
vote, is forbidden by section 19, chapter 12a, Compiled Statutes, 
1897. 


: EXTENSION OF FRANCHISE: LEGISLATIVE POWER: INJUNCTION. 
An extension of a franchise, though mdde in the form of an 
ordinance, is not such an act of legislative power as to be free 
from interposition of the courts by injunction, where such ex- 
tension is clearly contrary to the city’s statutory charter, and 
is liable to operate to the prejudice of taxpayers and water- 
users. 


AprraL from the district court for Douglas county. 
Heard below before Scort, J. Affirmed. 


W. J. Connell and James H. Adams, for appellants. 
Weaver & Giller, contra. 


Argued orally by Connell, for appellants, by Weaver, 
contra. 


HAsTINGs, C. 

A somewhat careful examination of this case seems to 
reveal but one question in it, viz, has a taxpayer and 
water-user a right to enjoin the mayor and city council 
fron passing an ordinance postponing a city’s right to 
purchase at an appraised valuation the plant of a water- 
works company furnishing it water under an exclusive 
franchise? By the terms of its franchise the water-works 


*Rehearing allowed. 
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company of the city of Omaha was subject, after twenty 
years from June 11, 1880, to have its plant taken at any 
time by the city upon a valuation to be made by three en- 
gineers, one to be selected by the city, one by the water 
company, and these two to choose a third. In 1897, a 
proposition was made by the company to furnish water 
for the exposition, if the city’s right to purchase were 
postponed to September 1, 1908. An ordinance providing 
for such postponement by means of amendment of the 
original ordinance was introduced into the city council, 
was referred to a committee, and was reported upon with- 
out recommendation by a majority of that committee, but 
unfavorably by a minority, and was pending for passage’ 
when by the interposition of an injunction in this action 
its further consideration or passage were prevented. A 
temporary injunction was allowed against the passage of 
the ordinance; against in any way adopting the proposi- 
tion of the water company embodied in it; against pass- 
ing any ordinance, resolution or proposition which would 
to any extent embarrass, curtail, weaken, put off or change 
the right of the city to buy the water plant or get it by 
exercise of eminent domain after June 11, 1900. At the 
trial of the case the injunction was made perpetual, and 
the defendants appeal. The questions raised are simply 
as to the sufficiency of the allegations of plaintiff to au- 
thorize the action of the court. There seems to be no | 
issue of fact in the pleadings. The only one attempted 
to be raised is the legal one as to whether or not the water 
company is a necessary party. 

It is claimed that the proposed action of this city coun- 
cil should be enjoined, because it cedes away future pow- 
ers of the city; because the right to acquire the water plant 
by exercise of eminent domain was not reserved; because 
the city would be disabled from performing its duty of con- 
trol over the water plant and its power to purchase would 
be lost, an exclusive franchise of great value would be 
given away; that all of the belongings of the water com- 
pany were worth less than $3,000,000, but it was proposed 
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on the passage of this ordinance to issue stock and mort- 
gage bonds for $10,250,000; that there was no compensa- 
tion for the extension; that water prices and hydrant 
rentals were extortionate and would be continued; that 
no opportunity for competition was allowed; that it was 
a fraud upon the taxpayers and water consumers; that 
it would pass unless enjoined; that such action by the 
council was unauthorized, would cause irreparable injury 
and was fraudulent and in violation of sections 19 and 135 
of the city’s charter (Compiled Statutes, ch. 12a); that 
such extension of the franchise was unlawful under the 
terms of section 19 of the charter; that it would prevent 
the purchase of the water plant, and that the water com- 
pany, if improvements were made under the ordinance, 
would claim an estoppel against the city. 

The important objection to the ordinance itself seems 
to be that its passage is a palpable violation of the provis- 
ions of section 19 of the charter of metropolitan cities. 
The last clause of section 19 reads: “No new franchise - 
shall hereafter be granted, nor any extensions of franchises 
heretofore granted be lawful unless an annuity to the city 
be provided, based upon either a fixed reasonable amount 
per year, or a percentage on the gross earnings of the own- 
ers of said franchise, nor until a proposition for the same 
has been submitted to a vote of the electors of the city at 
a general city election or a special city election called for 
that purpose, and to carry such a proposition it shall re- 
quire a majority of the electors voting at such election.” 
Compiled Statutes, ch. 12a. It is not seriously contended 
that the proposed action was not in violation of this pro- 
vision, but it is contended that such action, however un- 
authorized, can not be prevented by an injunction. It is 
claimed that the authority of the city council is legisla- 
tive, and that a court of equity will not interfere with it. 
It is urged, and numerous authorities cited to sustain the 
proposition, that the utmost that can be done is to enjoin 
attempts to enforce invalid ordinances, and that any at- 
tempt on the part of a court of equity to control action 
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merely legislative is without jurisdiction. It is also as- 
serted that the proof fails to disclose that the defendants 
were about to pass the ordinance, and fails to disclose any 
damage which would result to plaintiff in any capacity, 
either as taxpayer or water-user, by reason of its passage. 
Counsel admit that this court, in Wabaska Electric Co. v. 
City of Wymore, 60 Nebr., 199, has held that city authori- 
ties may be enjoined from adopting an ordinance entirely 
beyond the power of the city board. “And while, as is 
thus shown, equity will not enjoin the action of municipal 
corporations while proceeding within the limits of their 
well-defined powers as fixed by law, it has undoubted 
jurisdiction to restrain them from acting in excess of their 
authority and from the commission of acts which are ultra 
vires.” 2 High, Injunctions, sec. 1241. Where the exten- 
sion of a franchise is expressly prohibited, except upon 
condition of providing an annuity for the city and sub- 
mitting the question of its extension to a vote at a general 
or special city election, it would seem that an attempt to 
extend it without complying with such conditions would 
be an act entirely beyond the power and jurisdiction of 
the council. The question as to equitable interposition 
depends simply upon whether it is needed; whether the 
mere passage of an ordinance or resolution extending a 
franchise without authority imports such an injury that 
without special proof of damage a citizen, taxpayer and 
water-user might have a remedy by injunction. It is urged 
that if the action is unauthorized, it is void; if authorized, 
it is valid; and in either event, that there can be no in- 
junction. It must be conceded that no special damage, 
as distinguished from public wrong, is shown in this case. 
It must be conceded that the only action complained of is 
the taking of steps to pass an ordinance, and the only 
thing enjoined against is the passage of an ordinance, 
which involves the acceptance of the water-works . com- 
pany’s proposition. It hardly seems, however, that this 
is or can be treated as simply a legislative act. It is in fact 
an act entering into a new contract with the water com- 
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pany. It is not by any means simple legislation. The 
allegations as to the manner in which plaintiff will be 
affected by it seem amply to disclose such an interest as 
a court of equity should protect against an unauthorized 
action of municipal authorities. It involves at least a 
possible, if not a certain, maintenance of water rates and 
an embarrassment of one remedy if rates are oppressive. 
It is undoubtedly true that as against mere legislation a 
court of equity will not interfere. 2 High, Injunctions, 
sec. 1246; Harrison v. City of New Orleans, 33 La. Ann., 
222, 39 Am. Rep., 272; New Orleans Waterworks Co. v. 
New Orleans, 164 U. S., 471, 41 L. Ed., 518; Crescent 
City Live-Stock Landing & Sleughter-House Co. v. Police 
Jury of Parish of Jefferson, 32 La. Ann., 1192; People v. 
Mayor of City of New York, 32 Barb. [N. Y.], 35; War- 
wich v. Mayor of City of New York, 28 Barb. [N. Y.], 210; 
Uity of Chicago v. Evans, 24 Ill. 52; Murphy v. Town of 
Hast Portland, 42 Fed. Rep., 308; Montgomery Gas-Light 
Co. v. City of Montgomery, 87 Ala., 245, 4 L. R. A., 616; 
Des Moines Gas Co. v. City of Des Moines, 44 Iowa, 505; 
Meredith v. Sayre, 32 N. J. Eq., 557; Lewis v. Denver City 
Waterworks Co., 19 Colo., 236; Johnson v. Cincinnati, 26 
Week. Law B., 223; Alpers v. City of San Francisco, 
32 Fed. Rep., 503. Where, however, as in this case, the 
proposed action on the city’s part involves the entering 
into, or, rather, continuing in, contractual relations materi- 
ally affecting the interests of citizens, and is an extension 
of a franchise not only unauthorized, but forbidden, by the 
city charter, it would seem to warrant the trial courts in- 
terposing by injunction. People v. Sturtevant, 9 N. Y., 
263, 59 Am. Dec., 536. The upholders of the ordinance 
can hardly argue with consistency that the proposed ac- 
tion is so entirely void as to need no injunction to prevent 
its effects. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Day and KirKPATRICK, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


W. M. Connor pf ab. v. GEorGE Becner. 
EiILED NOVEMBER 20,1901. No. 11,624. 
Comimissioner’s opinion, Department No. 1. 
1. Patent Clericai Error: “Pain” ror “Paip.” Pleading that “no part 
of said check has Leen pain except the sum of $68.12, which 


sum was paid by defendant's assignee for creditors” is te be 
construed as if the word written ‘‘pain’’ were “paid.” 


we 


. Motion for Judgment Non Obstante Veredicto: Construction, As 
against a motion for judgment notwithstanding verdict for 
defendant, all the facts set out in the two paragraphs stated 
as first and second defenses will be considered together, so far 
as they are consistent and go towards showing a valid defense. 


3. Motion for Judgment: SrarurE or Limirarions. On motion for 
judgment for plaintiff after verdict for defendant, as regards 
the statute of limitations, the above is to be construed as if it 
alleged a payment by an assignee under an insolvency Jaw. 


> 


. Allegation of Residence. Allegation that defendant has continu- 
ously resided in Nebraska ever since “on or about January 13th, 
1888,” sufficiently indicates such a residence on and after Jan- 
uary 24th, 1889, as against a motion, after verdict in favor of 
defendant, for judgment for plaintiff. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Affirmed. 


CU. W. De Lamatre and Byron G. Burbank, for plaintiffs 
in error. 


Charles S. Lobingier, contra. 


Argued orally by counsel for both parties. 


' 
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Hastines, C. 


The question in this case is as to the sufficiency of the 
third amended answer to set up the statute of limitations 
against a second amended petition. Trial was had and 
verdict rendered for defendant, and a motion was made 
by plaintiff for judgment under section 440 of the Code, 
which is as follows: “Where, upon the statements in the 
pleadings, one party is entitled by law to judgment in 
his favor, judgment shall be so rendered by the court, 
though a verdict has been found against such party.” 
This section has been held to be equivalent to the common 
law practice of judgment non obstante veredicto, and such 
a judgment is only to be rendered when the pleadings of 
the party, who has obtained a verdict, confess facts en- 
titling the other party to ajudgment. Manning v. City of 
Orleans, 42 Nebr., 712; Gibbon v. American Building & 
Loun Ass'n, 43 Nebr., 182; Johuston v. Spencer, 51 Nebr., 
198. The summons which was served in the action was 
issued January 24, 1894. The second amended petition 
sets out a check in favor of plaintiffs dated Cincinnati, 
Ohio, December 10, 1888, and alleges presentation of it 
on December 11, i888, and dishonor and protest; that the 
statute of limitations in Ohio allows 15 years for an action 
on such a check; and that at the commencement of this 
action “defendant had not been a resident of the state of 
Nebraska five years.” 

The answer, which is claimed to entitle plaintiffs to a 
judgment, is as follows: ; 

“first Defense.-—Comes now the defendant, and, by leave 
of court first obtained, answering the second amended peti- 
tion herein filed, says: He admits the execution and de- 
livery of the check set out in the first paragraph of said 
petition; and admits that no part of said check has been 
pain except the sum of $68.12, which sum was paid by 
defendant’s assignee for creditors and accepted by plain- 
tiff; and admits that the plaintiffs composed and compose 
the partnership of Conner, Sleet & Co., as alleged in the 
petition; and admits that they are the owners of the check 
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sued upon; and admits that the check sued upon was pre 
sented for payment and protested as alleged in the peti- 
tion at the cost therein alleged and that notice of non- 
payment and protest thereof was given as alleged in the 
petition; and admits that the statutes of the state of Ohio 
were and are as alleged in plaintiff’s petition; and defend- 
ant denies each and every other allegation in said petition 
contained. ; 

“Second Defense.—Further answering said petition, and 
for a second defense thereto, the defendant says that 
on or about the 13th day of January, 1888, this defendant 
took up his residence and began permanently and legally 
. reside in the state of Nebraska, and ever since that time 
luis been, and is now, a resident of the state of Nebraska; 
that the plaintiff's cause of action herein sued upon, ac- 
crued on the 11th day of December, 1888, and that ever 
since the 8rd day of January, 1888, the plaintiffs have 
been able to sue the defendant in the state of Nebraska; 
and that prior to the first day of January, 1889, the said 
plaintiffs were able to have sued this defendant in the city 
of Cincinnati in the state of Ohio; and by reason of the 
facts aforesaid, this defendant says that said plaintiff’s 
cause of action is barred by the statute of limitations, and 
this defendant now pleads and relies on said statute of 
limitations in bar of said plaintiff’s right to recover 
herein.” 

A considerable dispute is raised in the record as to the 
word “pain,” in the first paragraph. In the transcript, 
as originally filed, it has been marked over, to render it 
uncertain whether the last letter is “d” or “n.” It ap- 
pears, however, that in the original, as filed, it is an “n.” 
This answer was filed by leave of court during the last 
trial; the case having been before this court on a former 
occasion, and a judgment for defendant reversed (56 Nebr., 
343]. It is perfectly evident from the context that the 
pleader meant to use the word “paid,” and the substitution 
of a letter, which would render the entire paragraph unin- 
telligible, will not be held to defeat his intention, aud we 
shall treat the word as being “paid.” 
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The petition alleges this payment to have been made on 
January 29, 1890, and the first contention raised by plain- 
- tiff is that this answer admits a payment which brings the 

instrument on which it was made within the limits fixed 
by the Nebraska statute of limitations. If this payment 
of $68.12 was a voluntary one or is to be given the effect 
of a voluntary payment, then this claim must be allowed. 
It is contended that the statement “paid by defendant’s 
assignee for creditors” does not amount to the allegation 
that it was paid by the assignee for an insolvent debtor, 
and without his voluntary participation. However, after 
verdict and in the absence of any demand for a more 
specific statement, this allegation must be liberally con- 
strued, and must be held to state that this payment was 
made by an assignee of defendant as an insolvent; and 
under the decision of Whitney v. Chainbers, 17 Nebr., 90, 
such a payment must be held not to take the case out of the 
operation of the statute. It is conceded in that decision 

- that good authority can be cited for the opposite rule, but 
we are not asked to change it, and have no disposition to 
do so. 

It is urged that the two defenses of the answer, stated 
as a first defense and second defense, must be construed 
separately, and unless there is enough in either one or 
the other of them, taken by itself, to establish a defense, 
‘the motion for judgment for plaintiff must be sustained. 
Counsel cite Catlin v. Pedrick, 17 Wis., 91, to this propo- 
sition that separate counts must be separately construed. 
Such a doctrine is certainly laid down in that case, but it 
is to be observed that the court was dealing not with a 
motion for judgment, but a demurrer to each of separate 
counts, and not with the statement of a defense, but with 
the statement of a counter-claim, and is holding that the 
pleader, who has stated a part of his facts in making the 
one counter-claim, and part of them in making another, 
can not complain on the sustaining of the demurrers to 
each of them that the court did not consider them both as 
one. We are here, however, dealing with a motion for 
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judgment, which the statute authorizes only when the de- 
fendant’s pleadings, read in connection with the plain- 
tiff’s, discluse a right to it on plaintiff’s part. We think 
if these two sections of the answer, stated as two defenses, 
read together and as a whole, disclose a defense to the 
plaintiff’s action, his motion for judgment was properly 
overruled. Sabin v. Austin, 19 Wis., 443, is another case 
where attempt to make two causes of action out of one 
was attacked by demurrer, and the sustaining of such de 
murrer upheld. A similar ruling on demurrer would 
doubtless obtain in our own courts, unless the pleading 
was helped by reference from one count to the other. 
Schuyler Nat. Bank v. Bollong, 24 Nebr., 823. But after 
verdict matters purely formal should be disregarded, and 
the substance of the pleading, taken as a whole, given its 
full effect. In case a demurrer had been filed to this peti- 
tion as a whole, and not to each of its two separate counts, 
the court would have been compelled to examine the whole 
answer. Plaintiffs certainly can not claim that they are 
in any better position than they would be under a general 
demurrer to the whole answer, and there are plenty of 
authorities for a more liberal rule of construction under 
a motion of this kind, especially under our statute, than 
prevails as against a general demurrer. It will be ob- 
served that the answer really attempts to state but one de- 
fense, viz., the statute of limitations, and in the first so- 
called defense seeks to raise this by way of denial of 
plaintiffs allegation that defendant had not resided in 
Nebraska five years at the commencement of the action. 
This allegation was necessary to@ave the petition from a 
general demurrer. Afiev a verdict, where a denial of this 
allegation has been treated as raising the bar of the stat- 
ute, it does not seem quite clear that it does not do so. In 
the so-called second defense the same question is sought to 
be raised by pleading “that on or about the 13th day of 
January, 1888, this defendant took up his residence and 
began permanently and legally to reside in the state of 
Nebraska, and ever since that time, has been and is now 
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a resident of the state of Nebraska.” Following is an 
allegation that ever since January 3, 1888, suit could have 
been brought in Nebraska; and following that an allega- 
tion that prior to January 1, 1889, it could have been 
brought in Cincinnati, Ohio. The word “about” is held in 
Hedges v. Roach, 16 Nebr., 678, to render valueless an 
allegation that “defendant has been absent at different 
times from the state of Nebraska, amounting in all to the 
period of about two years.” It was held that this did not 
allege an absence for any specific time, and should be al- 
lowed no weight in preventing the running of the statute 
of limitations. It is true that the court had previously 
remarked that these absences might, so far as the pleadings 
indicate, be merely temporary, and so have no effect upon 
plaintiff’s right to bring suit; and it is also true that the 
question was raised by demurrer to the petition, and not, 
as here, by motion for judgment. In District Township of 
Sidney v. Des Moines Ins. Co., 75 Ta., 647, 36 N. W. Rep., 
902, an allegation of loss on or about cee il 14, and of fur- 
nishing proofs to the defendant insurance company on or 
about June 19, is held not demurrable, though subject to 
motion to make more specific. To similar effect are Be- 
ment v. Wisner, 1 Code Rep., n. s., 143; Kansas P. BR. Co. v. 
McCormick, 20 Kan., 107. Even if it be held that the date, 
on or about January 18, 1888, may refer to any day in that 
year, it would still be in time. The action, as before re- 
marked, was commenced January 24, 1894, and a continu- 
ous residence in Nebraska for five years preceding that 
time would be a complete bar. 

This pleading, even harshly construed, does not indicate 
a right of recovery on plaintiff’s part. It is therefore 
recommended that the judgment of the district court be 
affirmed. 


Day and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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JOHN C. DREXEL V. DOUGLAS COUNTY. 
FILED NOVEMBER 20, 1901. No. 9,925. 
Commissioner’s opinion, Department No. 1. 


1. Sheriff Can Not Employ Assistants at Public Expense Without 
Authority. Under the provisions of section 42, chapter 28, Com- 
piled Statutes of 1899, a sheriff is not permitted to employ 
assistants at the expense of the county without the authoriza- 
tion of the board of county commissioners, prescribing the 
number of such assistants, time of service, and compensation. 


2. Sheriff Can Not Claim Credit for Wages of Stenographer. Where 
a sheriff employs a stenographer without the authorization of 
the board of county commissioners, he is not entitled to credit, 
in his accounts with the county, for money paid to such person. 


3. Sheriff: Receiver: Ferrs. A sheriff is not required to account to 
the county for moneys received by him while acting as tem- 
porary receiver. 


4. Conveying Convicts to Penitentiary: Fre Account. The fee of 
$3 per diem allowed to sheriffs by the state for conveying con- 
victs to the penitentiary, and the insane to the Nebraska Hos- 
pital for the Insane, should be accounted for to the county. 
The fee allowed to guards and assistants, he is not required 
to account for. 


Error from the district court for Douglas county. 
Tried below before SLABAUGH, J. Reversed. 


Charles Ogden, for plaintiff in error. 
A. N. Ferguson, contra. 


Day, C. 


This action was brought by John C. Drexel in the dis- 
trict court for Douglas county and is in the nature of an 
appeal to review certain findings and orders of the county 
commissioners of Douglas county, disallowing certain 
claims for fees and compensation arising out of services 
of said Drexel as sheriff. A trial was had to the court 
without the intervention of a jury, resulting in certain 
findings favorable to the plaintiff, upon which judgment 
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was rendered in his favor for $325.47 and costs. This 
judgment is much less than plaintiff’s claim, and to re- 
view it he brings the case on error to this court. - 

During the years 1894 and 1895, Drexel was the duly 
elected, qualified and acting sheriff of Douglas county,and, 
as such officer, was entitled to receive as compen‘ation 
$2,500 per annum out of fees collected by him, ex officio, 
and the remainder, over that sum, he was obliged to ac- 
count for to the county. He was also to be credited with 
all moneys actually paid by him to deputies and assist- 
ants, provided that the number of such deputies and as- 
sistants, their term of service and compensation, should 
have been fixed by the county board. The trial of the case 
involved the consideration of several hundred items of 
account, and as the view we have taken demands that the 
case be reversed, and some of the questions presented are 
not likely to arise upon a retrial, we have deemed it neces- 
sary to discuss only the more important items of the ac- 
count. 

One of the errors complained of was the refusal 
of the court to allow the claim of the plaintiff for $950, 
paid to a stenographer employed in the sheriff’s office. 
There is no dispute that the stenographer performed the 
services and that the commissioners knew of the fact that 
she was employed in the office. Section 42 of chapter 28 
of the Compiled Statutes of 1899 prescribes the compen- 
sation of the several county officers, including the office 
of sheriff, and provides, ‘“That neither of the officers above 
named shall have any deputy or assistants unless the 
board of county commissioners shall, upon application, 
have found the same to be necessary, and the board of 
county commissioners shall in all cases prescribe the 
number of deputies or assistants, the time for which 
they may be employed, and the compensation they are 
to receive.’ The employment of a stenographer to 
assist in the dispatch of business may have been 
a great convenience, and perhaps well-nigh indispen- 
sable to a proper administration of the office; and 
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yet, her employment not having been authorized by the 
county board as required by the plain provisions of the 
statute, the compensation paid to her can not be recovered 
from the county. The commissioners were not bound to 
reimburse the sheriff for money paid to the stenographer 
merely because they may have seen her working in the 
office. The legislature seems to have left it to the wisdom 
of the county board to determine what deputies and as- 
sistants are necessary to be employed in the county of- 
fices. There was no error in refusing to allow this claim. 
Complaint is made that the court erred in requiring the 
sheriff to account to the county for moneys received by 
him while acting as temporary receiver in various cases, 
amounting in the aggregate to $926. The record shows 
that the sheriff was appointed by the district court, for 
the convenience of the parties litigant, temporary receiver, 
in one case of a stock of merchandise, in another of a 
number of buildings, for such services he received $926. 
While acting as temporary receiver under the appoint- 
ment of the court, he was not performing the services as 
sheriff. He is by statute a mere convenient person to be 
chosen by the court until a receiver is regularly made. 
Such duties do not ordinarily pertain to the office of sher- 
iff. His compensation and the allowance or disallowance 
of his expenditures depend wholly upon the order of the 
district court. The statute fixes no schedule of fees which 
may be charged, each case standing on its own merits and 
the compensation and expenses allowed are as varied as 
the various properties placed in his charge. Office fees 
are charges authorized by law to be made for specific acts 
of official duty. The services performed by plaintiff in 
the capacity of receiver were extra to his duties as sheriff 
of the county, and the compensation therefor is not to be 
classed as “fees,” within the meaning of that term as it is 
used in the statute, for which the sheriff is obliged to ac- 
count. In our opinion the court erred in requiring the 
sheriff to account for moneys received by him as tempo- 
rary receiver, in rendering his accounts to the county. 
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The plaintiff contends that it was error of the court in 
requiring the plaintiff to acconut for items of per diem 
for conveying prisoners to the state penitentiary and re- 
form school, amounting to the sum of $252. Section 36 
of chapter 86 of the Compiled Statutes provides: “The 
expenses and legal fees of slieriffs and other officers,’ etc. 
In our view, the word “fee” for which the officer is re- 
quired to account includes the fee of $3 per day allowed to 
sheriffs by the state for conveying convicts to the peni- 
tentiary, and the insane to the Nebraska Hospital for 
the Insane. It does not include the per diem of guards 
and assistants, because such per diem belongs to the 
guards and assistants. 

Counsel for plaintiff have pointed out a large number 
of items of the account in which it was claimed there was 
no testimony to support the finding of the court. It will 
subserve no good purpose to review these, as upon @ new 
trial the objections now made are not likely again to 
arise. 

It is therefore recommended that the judgment be re- 
versed and the cause remanded. 


HASTINGS and KirKPaTRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


WILLIAM L. Pirpew v. MICHAEL ‘TILLMA. 
FILED NOVEMBER 20, 1901. No. 10,502. 
Commissioner’s opinion, Department No. 1. 


Action on Note: PLEA oF ACCORD AND SaTisraction. In an action 
upon a promissory note, the execution of which is admitted, 
where as a defense an accord and satisfaction is attempted to 


59 
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be pleaded, the plea is bad when the performance necessary to 
constitute the satisfaction is not alleged, and it appears upon 
the face of the plea that performance, and not the agreement 
to perform, was to be received in satisfaction, 


Error from the district court for Butler county. 
Tried below before Barns, J. Reversed. 


f. W. Hale, for plaintiff in error. 
Matt Miller and Arthur J. Hvans, contra, 


Day, ©. ; 


On December 28, 1896, William Perdew commenced this 
action in the district court, of Butler county against 
Michael Tillma and Lettie Tillma to recover upon a prom- 
issory note executed and delivered to the plaintiff by the 
defendants. Subsequently the action was dismissed as 
to Lettie Tillma. By his answer, Michael Tillma admit- 
ted the execution and delivery of the note, and that it was 
due and unpaid, but by way of defense alleged that at the 
time of the giving of the note he gave as security therefor 
a real estate mortgage upon certain lands situated in De- 
catur county, Kansas, a particular description of which 
was set out in the answer. He further alleged that by 
reason of failure of crops, and other losses he was unable 
to pay the note when due, and, being desirous of liquidat- 
ing the indebtedness, entered into an agreement with the 
plaintiff prior to the commencement of the suit, whereby 
the plaintiff agreed to accept a deed to the lands above 
mentioned in full payment for all claims ‘against the de- 
fendant upon the note; that he has been ready and will- 
ing at all times to carry out the terms of the agreement 
and is still willing to do so; that before he was able to get 
the deed executed and comply with the agreement, plain- 
tiff commenced this action. As a second defense he 
pleaded a foreign statute in bar, but, as no evidence was 
‘introduced in support of this defense, it will be deemed 
to have been abandoned. The reply denied all new matter 
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set up in the answer. The result of the trial] was a ver- 
dict for the defendant, upon which judgment was subse- 
quently rendered, to review which plaintiff brings error. 

The only testimony introduced upon the trial was that 
of the defendant, which; in the main, tended to establish 
the allegations of his answer with respect to the agree- 
ment to accept a deed for the land in full settlement of 
all claims upon the note. The only question presented by 
the record is whether a defense to a recovery upon the 
note has been pleaded or proved. It is very evident upon 
the face of the pleading that the conveyance of the land, 
and not the mere promise to convey, was to be received in 
satisfaction of plaintiff’s claim. Nowhere has the defend- 
ant alleged performance of the agreement, or even made 
or tendered a deed in compliance with the agreement. 
True, the defendant alleges that he has at all times been 
ready and willing, and now is ready and willing, to carry 
out the terms of the contract, but he did not bring his deed 
into court and tender performance of the agreement. A 
mere allegation of readiness and willingness to perform 
the contract in a law action, when performance is the 
essence of it, is not a sufficient plea of performance to 
constitute a defense. At the very least, defendant should 
have made tender of his deed, so that, in the event a judg- 
ment should be rendered in his favor, the plaintiff's rights 
could be protected by a suitable order. Besides, the tes- 
timony of the defendant does not sustain the allegations 
of his answer. It was shown that the title to an undi- 
vided one-half of the land was in a brother of the defend- 
ant, and, while the defendant testified that he had made 
-arrangements to get a deed from the brother, the fact re- 
mained that at the time of the trial he had not done so. 
The allegation that he was at all times ready to carry out 
the contract was not, therefore, sustained by proof. He 
may have been, and perhaps was, mentally ready and will- 
ing to perform the agreement; but in point of fact he was 
not ready, even at the time of the trial, to perform it. The’ 
principle here involved was before this court in Goble v. 
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Americun Nat. Bank, 46 Nebr., 891. That case was an 
action upon a promissory note. The answer alleged that 
defendant agreed with platntiff to turn over to the plain- 
tiff a sufficient number of cattle owned by defendant, at 
a price to be fixed by one Samuel Temple, to pay off and 
discharge the note; that the defendant had at all times 
since the making of the agreement been ready and willing 
to perform and fulfill said agreement and turn over said 
cattle. The court said, quoting from the syllabus: “To a 
petition upon a cause of action not controverted, where 
there is attempted to be pleaded an accord and satisfac- 
tion, the plea is bad when the performance necessary to 
constitute the satisfaction is not alleged.” In this case 
the court quoted with approval from 2 Parsons, Contracts 
[6th ed.], p. 836: “If he [the defendant] sets forth the 
agreement in such a manner that it appears upon the face 
of the plea that performance, and not the promise to per- 
form, was to be received in satisfaction, and does not 
aver performance, the pleading will, of course, be bad.” 
It is clear to our minds that the performance of the con- 
tract to convey the land was the essence of the contract, 
and not the promise to perform. To be a sufficient plea 
of accord and satisfaction it was necessary for the de- 
fendant to allege, not only that the parties had agreed upon 
terms of settlement, but to show an actual performance 
of the contract, or a tender to perform, in accordance with 
the agreement. 

In our judgment, a defense to the note was neither 
pleaded nor proved, and the court erred in not directing 
a verdict for the plaintiff. It is therefore recommended 
that the judgment be reversed and the cause remanded 
for further proceedings. 


Hastines and KIrKpaTRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause remanded. 


REVERSED AND REMANDED. 
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JOHN H. PETTIBONE ET AL, APPELLEES, V. Mary FirzGEr- 
ALD, ADMINISTRATRIX, ET AL, APPELLANTS. 


FILED NOVEMBER 20, 1901. No. 10,519. 
Commissioner’s opinion, Department No. 1. 


1. Equity Case: Bixi or ExcrEptTions: DECREE: PLEADINGS. In. an 
equity case, where there is no bill of exceptions preserved, the 
only question presented by the record is whether the decree is 
supported by the pleadings. 


2. Contiguous Lots Sold Together. The mere fact that the pleadings 
show that two contiguous lots owned by the same person were 
assessed, taxed and sold together does not of itself render the 
tax proceedings illegal. 


3. Official Action: PResuMPTION. The law presumes that the officer 
: making the assessment performed his full duty, and until the 
contrary is made to appear, it will be presumed that the lots 
were so situated as to render their assessment together nec- 
essary. 


ApPEaAL from the district court for Cass county. 
Heard below before Ramsny, J. Affirmed. 


James Manahan, for appellants. 
Jesse L. Root, contra. 
Argued orally by counsel for both parties. ee 


Day, C. 


This suit was brought by John H. Pettibone and others, 
in the district court for Cass county, against Mary Fitz- 
gerald, administratrix, and others, to foreclose a lien 
claimed by virtue of certain tax-sale certificates issued 
to appellees by the county treasurer of Cass county. The 
trial resulted in a finding and judgment in favor of the 
appellees, to review which appellants have brought the 
case to this court by appeal. 

Appellants’ bill of exceptions was quashed by this court, 
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February 9, 1899, so that the only questions now pre- 
sented arise on the pleadings and the decree. 

It appears from the petition that two lots were assessed 
and valued in gross as lots “1 and 2 in block 28.” The taxes 
were levied against these lots in an aggregate amount, and 
on the same becoming delinquent they were sold together 
for a lump sum by the county treasurer. The decree of 
the lower court also gave the holders of the county treas- 
urer’s tax-sale certificate a lien on both lots in a gross 
amount and ordered both lots sold to satisfy the lien. 
The same is also true of the second and third counts of 
the petition, where the property is described, respectively, 
as “lots 7 and 8 in block 28” and “lots 5 and 6 in block 
94.” The answer of appellants was substantially a gen- 
eral denial. ‘ 

Appellants contend that the assessment, levy and sale 
of the different lots in gross is illegal under our revenue 
laws. Article 1, section 5, chapter 77 of the Compiled 
Statutes of 1901, is cited by counsel for appellant. This 
section provides as follows: “Bach tract or lot of real 
property shall be valued at its fair value, estimated at the 
price it would bring at a voluntary sale thereof, where 
public notice had been given, and a payment of one-third 
cash and the balance secured by a mortgage upon the 
property.” Section 52 of the same chapter provides that 
the assessor shall “actually view and determine as nearly 
as practicable, the value of each tract or lot of land listed 
for taxation.” Section 109 directs the treasurer to add 
for each town lot the sum of ten cents to defray expenses 
of advertising, which sum shall be added to the amount 
due on said lot for taxes, and collected in the saine manner 
as the taxes. 

As to all of the property described in the five causes of 
action, it was alleged in the petition that when the prop- 
erty was assessed and taxed it was owned by John Fitz- 
gerald. The court found that this allegation was true. 
The mere fact that the lots were not assessed, taxed and 
sold separately, does not of itself render the proceedings 


VoL. 62] SEPTEMBER TERM, 1901. 871 


Pettibone v. Fitzgerald. 


illegal and void. It may have been that the lots are so 
situated and improved that their valuation separately 
could not have been determined. The presumption of law 
is always in favor of the due performance of official duty 
by public officers, and until the contrary is made to ap- 
pear it will be presumed that such officers have performed 
the duties enjoined upon them by law. J'eylor v. Wilson, 
17 Nebr., 88. In the absence of a showing to the con- 
trary, the court will presume that the lots were so situated 
as to be incapable of separate valuation. The question 
here presented is discussed in Spiech v. Tierney, 56 Nebr., 
514, from which we quote the following: “In 1871 and 
1876 the three lots were assessed as an entirety, and taxes 
apportioned against the property on the gross valuation 
thereof. It is argued on behalf of the appellees that this 
method of taxation was unauthorized and that the taxes 
for those years can not be enforced. We think otherwise. 
The lots were contiguous. They may have been so occu- 
pied, used, and improved that a valuation and sale in dis- 
tinct parcels would not have been practicable. They were 
owned by the same parties, and the taxes were not merely 
a charge against the land. The entire personal estate of 
the owners, within the county, was liable for their pay- 
ment. Under these circumstauces we can not see any just 
ground for complaint because the lots were not separately 
valued and a tax based on such valuation apportioned 
against each. In ix v. People, 116 Ill., 265, it was held 
under a statute requiring a separate valuation that the 
presumption would be indulged in favor of the proceed- 
ings of the assessor; that the lots were so situated that 
their valuation could not be separately determined, as if 
one building had covered part of both lots. In Dodge v. 
Emmons, 84 Kan., 732, 735, the supreme court of Kansas, 
considering the question now before us, say: “The mere 
fact that there are two descriptions does not determine 
that there were more than a single piece or parcel of land 
within the meaning of the tax laws. That is to be deter- 
mined rather from the situation, use, and vccupation of 
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the land; and so it has been held that “where two or more 
tracts of land adjoin each other, and are used and occu- 
pied as one tract, they may all be taxed together and sold 
together as one tract.” A section of land lying in the 
sanie taxing district, which is owned by a single individ- 
ual, and which is used, occupied and treated as a single 
tract, although containing many legal subdivisions, may 
be listed and taxed as a single tract; and so may any com- 
pact portion of the same situated and treated in like man- 
ner.’ See, also, Wright v. Cradlebaugh, 3 Nev., 345, and 
People v. Morse, 48 Cal., 541.” 

In our opinion, the decree is supported by the pleadings, 
and it is therefore recommended that the judgment be 
affirmed. 2 : 


HASTINGS and Kirkpatrick, CC., concur. 


By the Court: Tor the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


JOHN GLYNN EV AL, V. THOMAS GLYNN ET AL. 
FILED NOVEMBER 20,1901. No. 11,191. 
Commissioner’s opinion, Department No. 1. 


1. Resident Alien. A “resident alien,” mentioned in section 25 of the 
bill of rights, is one who resides in the state of Nebraska. 


2. Statute, Re-enactment of Common Law: Proviso EXcePts Prop- 
ERTY IN Towns. Chapter 58 of the Session Laws of 1889, pro- 
viding that non-resident aliens shall not inherit land in this 
state, is but the re-enactment of tie common law; and the pro- 
viso of the act, that its provisions should not apply to any 
real estate lying within the corporate limits of cities and 
towns, is by implication a legislative determination that the 
common law doctrine of inheritance should not be applied to 
lands within the corporate limits of cities and towns. 


Error from the district court for Lancaster county. 
Tried below before Frost, J. Reversed. 
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Glynn v. Glynn, 

Abbott, Selleck & Lane, for plaintiffs in error. 

D. J. Flaherty and E. F. Pettis, contra. 

T. J. Mahoney and James H. Van Dusen, amici curie. 


Day, C. 


This action was brought in the district court for Lan- 
caster county by John Glynn, Margaret Quinn, Honoria 
Mulchrone and John Gildea, against Thomas Glynn (in- 
sane), Robert Glynn, his guardian, Malachy Glynn, Pat- 
rick Gildea, James Gildea, Michael Gildea, Mary Ann 
Muldoon, Kate Muldoon, Nora Gildea, Delia Gildea, John 
S. Butler, administrator of the estate of Robert Glynn, 
deceased, and W. R. Scott, praying for a judgment con- 
firming the shares of the respective parties in and to cer- 
tain real estate, and for a partition of the real estate ac- 
cording to the respective rights of the parties interested. 
Upon the issues joined and the evidence, the court found 
in favor of Malachy Glynn and Thomas Glynn and Rob- 
ert Glynn, as guardian of Thomas Glynn, and against each 
and all of the plaintiffs and against each and all of the 
other defendants, and decreed partition of the lands ac- 
cordingly. From this judgment the plaintiffs and the 
defeated defendants have brought error to this court. 

The question presented by the record arises out of the 
following facts: Robert Glynn resided for a great many 
years immediately prior to his death in Lancaster county, 
Nebraska. He died March 26, 1897, seized in fee of certain 
land situated and lying within the corporate limits of the 
village of Bethany Heights, Lancaster county, Nebraska. 
This land, which now forms the basis of this controversy, 
had been owned by the deceased since January, 2, 1884. 
Robert Glynn died intestate, without issue or father or 
mother living. The parties to this controversy are the 
brothers and sisters of deceased and the children of a de- 
ceased sister. Two of the brothers, viz., Thomas and 
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Malachy, are citizens of the United States; Thomas re- 
siding in the state of Ohio, and Malachy residing in the 
state of New York. Another brother, John, and two sis- 
ters, viz, Honoria Mulchrone and Margaret Quinn, were 
subjects of Great Britain, and resided in Ireland. ‘The 
other claimants, John, Patrick, James, Michael, Nora, 
and Delia Gildea and Mary Ann and Kate Muldoon, re- 
sided in Illinois and are the children of Maria Gildea, 
a sister of the deceased, who was a subject of Great Brit- 
ain, and died in 1895. The record also discloses that 
Robert Glynn, deceased, was an alien; but, in view of our 
constitutional provisions respecting alien residents, that 
fact is not of importance. The precise question presented 
by the record relates to the capacity of aliens to inherit 
real estate situated within this state and located wale 
the corporate limits of cities and towns. 

Section 25 of the bill of rights provides as follows: 
“No distinction shall ever be made by law between resi- 
dent aliens and citizens in reference to the possession, 
or descent, of property.” The words “aliens” and “citi- 
zens,” as used in this section of the bill of rights, relate 
to the political status'of persons as respects their rela- 
tion to the United States, while the word “resident” im- 
wediately preceding the word “aliens” relates to the 
status of persons with respect to the state of Nebraska. 
Thus, a subject of Great Britain who lived in Nebraska 
would be a “resident alien,” within the meaning of this 
phrase in the bill of rights, whilst, had he resided in [li- 
nois, he would not have been a resident alien. Under the 
provisions of this section, Robert Glynn, deceased, was 
authorized to own and acquire real estate in this state, 
and the same would descend to his heirs under the same 
limitations and restrictions as though he had been a citi- 
zen of the state. There is nothing in this section alone 
which confers any rights of inheritance upon such of the 
brothers and sisters of the deceased who at all times were 
subjects of the Queen of Great Britain, and resided in 
Ireland; neither does it confer any rights upon the chil- 
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dren of Maria Gildea, who resided in the state of Illinois, 
and who, if they inherit at all, must trace their pedigree 
through their mother, an alien. The construction to be 
placed upon this section in so far as it applies to the facts 
of the present case, is that the Jaw makes no difference 
as to the right of inheritance between persons who are 
citizens of the United States and aliens who are residents 
of this state. There was nothing in the early legislative 
policy of the state prohibiting aliens, whether resident 
or non-resident, from acquiring and holding real estate 
situated in this state by purchase, devise or descent. In 
this respect aliens were accorded the same freedom as a ° 
citizen. The Revised Statutes of 1866, chapter 48, section 
59, which continued to be the law of this state until 1887, 
provided as follows: “Any alien may acquire and hold 
real estate, or any interest therein, by purchase, devise 
or descent, and he may convey, mortgage and devise the 
same, and if he shall die intestate, the same shall descend 
to his heirs; and in all cases such real estate shall be held, 
conveyed, mortgaged or devised, or shall descend in like 
manner and with like effect as if such alien were a native 
citizen of the United States.” In 1887, the above quoted 
section of the statute was repealed and chapter 62 of the 
Laws of 1887 was enacted, which provided as follows: 
“No non-resident alien shall hereafter acquire or hold any 
real estate or interest therein in the state of Nebraska by 
purchase, devise or descent.” There was a proviso, how- 
ever, that any alien who then owned real estate might 
convey, mortgage or devise the same, or if he should die 
intestate the same should descend to his heirs in like man- 
ner as if such alien were a native citizen of the United 
States. There was also enacted by the legislature of 1887, 
chapter 65 of the Laws of 1887, which was approved upon 
the same day as chapter 62, above quoted. The substance 
of this act was that no non-resident alien foreigner who 
has not declared his intention to become a citizen of the 
United States, nor any corporation not incorporated un- 
der the laws of this state, shall acquire, own or hold by 


876 NEBRASKA REPORTS. [Vou. 62 


Glynn v. Glynn. 


right, title or descent, accruing hereafter, any real estate 
in this state; provided, that the act should not apply 
to real estate necessary for the construction of railroads: 
and provided that, if any non-resident alien, who was the 
owner of real estate at the time of the passage of the act, 
should die, his lands which would have descended to his 
heirs, shall escheat to the state, and also provided for the 
appraisement of such lands and the payment of their 
value to such heirs as otherwise would have inherited the 
same. In 1889 both of the acts of 1887 were repealed and 
chapter 58 of Session Laws of 1889 was enacted, which 
is still in force. The act of 1889 provides that non-resi- 
dent aliens and corporations not incorporated under the 
laws of this state are prohibited from acquiring or hold- 
ing any lands or real estate in this state by descent, de- 
vise, purchase or otherwise, and contains this proviso: 
“And provided further, that the provisions of this act shall 
not apply to any real estate lying within the corporate 
limits of cities and towns.” As we view it, the provisions 
of the act of 1889, as applied to lands outside of the cor- 
porate limits of cities and towns, was but the re-enactment 
of the common law doctrine that an alien could not take 
land by descent. True, it went further, and prohibited the 
acquisition by purchase or otherwise. The proviso spe- 
cially provides that the act shall not apply to lands within 
the corporate limits of cities and towns, and, by inplica- 
tion at least, is a legislative declaration that lands within 
the corporate limits of cities and towns should remain un- 
affected by the common law doctrine of inheritance, anil 
that the general law of descent should apply. If this were 
not the intention of the legislature, we would have the 
anomalous condition of a statute prohibiting non-resident 
aliens from taking real estate in this state outside of the 
corporate limits of cities and towns, with a proviso that 
it had no application to lands lying within cities and 
towns, and a common law prohibiting aliens from taking 
by descent lands in cities and towns. The effect of this 
would be to render nugatory the proviso declaring that 
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the act should not apply to lands within cities and towus. 
It seems to us clear that the limitation upon the power of 
non-resident aliens to acquire land by purchase, devise 
or descent, applies only to lands situated without the cor- 
porate limits of cities and towns, and that, by fair impli- 
cation, lands within the corporate limits of cities and 
towns should remain unaffected by the common law doc- 
trine on the subject. 

Ifrom these observations it follows that the brothers 
and sisters of the deceased, or their descendants, whether 
they be aliens or citizens, and wheresoever they may re- 
side, are entitled to their respective shares in the property 
of the deceased. It is therefore recommended that the 
judgment be reversed and the cause remanded with direc- 
tion to enter judgment in favor of all the respective 
claimants, each in proportion to his respective share as 
indicated by this opinion, or, if the land can not be parti- 
tioned, that it may be.sold and the proceeds divided. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


REVERSED AND CAUSE REMANDED. 


Horace ©. Mercaur vy. ANNA S. BOCKOVEN. 
FILED NOVEMBER 20, 1901. No. 9,996. 
Commissioner’s opinion, Department No. 1. 


1. Malicious Prosecution: Surriciency OF PEririon. A petition wherein 
it is alleged that a civil suit which resulted in impounding de- 
fendant’s property was prosecuted maliciously and without 
probable cause states a cause of action without alleging that 
the attachment and garnishment proceedings were sued out 
maliciously and without probable cause, 
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we 


. Admission and Exclusion of Evidence. Rulings of the trial court 
on the admission and exclusion of evidence examined, and held 
not erroneous. 


3. Instructions. Action of the trial court in the giving and refusal 
of instructions held without error. 


4. Verdict: AGREEMENT. A jury, after eonsideratidn and discussion 
of the evidence in a case, agreed to find for plaintiff in a sum 
equal to one-half the amount claimed in the petition. Held not 
error, 


Isrxor from the district court for Hamilton county. 
T'ried below before SepGwick, J. Affirmed. 


E. i. Carr and George B. France, tor plaintiff in error. 
Othman A, Abbott, contra. 


Argued orally by France, for plaintiff in error; by Ab- 
bott, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court for Ham- 
ilton county on June 14, 1895, by defendant in error, 
Anna 8. Bockoven, against plaintiff in error, Horace C. 
Metcalf, to recover the sum of $3,954.71, claimed as damn- 
ages for the prosecution, maliciously and without prob- 
able cause, of an action in the district court for Douglas” 
county, Nebraska. Trial was had to a jury, which on 
February 24, 1897, resulted in a verdict and judgment in 
favor of Anna 8. Bockoven, and against Horace C. Met- 
calf in the sum of $1,977.35. From this judgment Met- 
calf prosecutes error to this court. 

The petition of defendant in error in substance alleges 
that she is a widow; that her husband, A. C. Bockoven, 
died April 28, 1891; that during his lifetime he had pro- 
cured his life to be insured in the AStna Life Insurance 
Company of Hartford, Connecticut, in the sum of $5,000 
in favor of his wife; that she had made proofs of death; 
that the proofs had been accepted, and the loss approved 
for payment; that on the 11th day of June, 1891, Horace 
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©. Metcalf, plaintiff in error herein, maliciously and with- 
out probable cause cominenced an action in the district 
court of Douglas county, charging that one Alphonso J. 
Metcalf and Anna S. Bockoven were partners, doing busi- 
ness under the style of Bockoven & Metcalf, that he 
had advauced said partnership large sums of money, that 
an accounting had been had, that $8,529.49 had been 
found due him from such partnership, that the sum of 
$5,187.33 had been paid, and that there remained due him 
from said partnership $3,392.16; that said Horace C. 
Metcalf filed an affidavit of attachment and garnishment 
in said cause, and procured the life insurance company 
to be garnished; that she, Anna 8. Bockoven, at great ex- 
pense, had taken the depositions of sundry witnesses at 
Grand Island, Los Angeles, California, and at other desig- 
nated points, and had expended large suins of money in 
employing counsel to defend said suit, and in paying 
traveling expenses, to her damage in the sum of $1,000; 
that afterwards, said Horace C. Metcalf, by leave of court, 
amended his said petition, and falsely alleged that Anna 
S. Bockoven and himself had entered into a partnership 
in August, 1890, under the firm name of Bockoven & Met- 
calf; that he had advanced $3,000, the entire capital stock 
of said firm, which it was agreed should be reimbursed to 
him, and had also loaned said copartnership, at various 
times, sums of money, the total amount aggregating $10,- 
381.74; that he had advanced this money under an agree- 
ment that he should be paid ten per cent. interest on the 
wmount advanced; that profits had accrued in said busi- 
ness to the amount of $3,000; and alleged that the firm 
had dissolved, and that Alphonso J. Metcalf and Anna 8. 
Bockoven had agreed to continue said business under the 
firm name. of Bockoven & Metcalf, and that they were 
jointly and severally liable to him for one half of the 
profits earned by the firm; that he had received $9,905.35, 
and no more, and that there was still due him $3,476.75, 
for which, with a further accounting, he prayed judgment 
against Anna 8. Bockoven. The petition in the case at 
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bar further alleged that on November 9, 1892, trial was 
had in the district court of Douglas county on the issues 
joined in said cause, which resulted in a verdict and judg- 
iment in favor of Anna S. Bockoven that she recover her 
costs, and that the attachment be discharged and garnish- 
ment released; that Horace C. Metcalf, plaintiff in said 
cause, took said proceedings to the supreme court on error, 
and gave bond with sureties, in order to supersede so much 
of said judgment as released the garnishee; that on No- 
vember 12, 1894, the judgment of the lower court was ~ 
duly affirmed by the supreme court, and the garnishee 
finally discharged (Metcalf v. Bockoven, 42 Nebr., 590) ; 
that she had been deprived of the use of $5,000 due her 
from the life insurance company from June 11, 1891, to 
* December, 22, 1894, to her damage in the sum of $1,225.75 ; 
that she had been compelled to travel from Philadelphia 
to Omaha at great expense and loss of time so as to de- 
fend said suit, to her further damage in the sum of $500; 
that she had been compelled to employ counsel in defend- 
ing said cause in the district court of Douglas county and 
in the supreme court of Nebraska, and had incurred as 
an obligation a reasonable compensation for their serv- 
ices; that their services were necessary and reasonably . 
worth the sum of $2,000; that she had commenced and 
was then prosecuting an action on the supersedeas bond 
to recover the sum of $771, being the amount of her dam- 
ages by reason of the loss of the use of the $5,000 insur- 
ance money from the 9th day of November, 1892, to the 
22d day of January, 1895, leaving the amount due her 
over and above the amount sued for on the bond the sum 
of $3,954.70, for which she prayed judgment against Hor- 
ace ©. Metcalf. To this petition Horace C. Metcalf, on 
February 21, 1897, filed an amended answer, alleging first - 
that the cause set out in the petition, which had been 
brought in Douglas county, Nebraska,had been brought by 
an attorney, one Edgar H. Scott, without his knowledge 
or consent; that after said action had been commenced 
he was notified of the same; that he consulted said Scott 
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and also one Sheean, a duly licensed attorney of Ana- 
mosa, Iowa; that he laid all facts and circumstances be- 
fore said counsel, fully and truthfully, and was by them 
advised that he had a good cause of action against Anna 
S. Bockoven, and by their counsel and advice he continued 
the prosecution of the case which had been begun; and 
by way of further answer, denied any malice, and 
pleaded that Anna S. Bockoven had transferred her right 
and claim under the insurance policy mentioned to one 
Lydia D. Stott, and that she had no further interest 
therein, aud that she had already instituted an action in 
the county court of Douglas county upon the supersedeas 
bond which he had given to hold in force the garnishment 
against the life insurance company. To this answer a 
reply was filed, admitting the assignment of the life insur- 
ance policy, but alleging that it was assigned only as col- 
lateral security; admitting the commencement of the ac- 
tion in the county court of Douglas county on the super- 
sedeas bond, but pleaded that said suit was brought 
against said Horace C. Metcalf and one J. J. Gibson, his 
surety on said bond, jointly, and not otherwise; that said 
Gibson had appealed from the judgment in said cause; 
and that said cause is still pending and undetermined. 

Many errors of the trial court are assigned by plaintiff 
in error, but they may be considered under four general 
assignments, as follows: (1) That the petition failed to 
state a cause of action; (2) erroneous rulings of the trial 
court in the admission and exclusion of evidence; (3) 
errors of the court in the giving and refusal of instruc- 
tions; (4) that the verdict was reached by the jury by 
an improper method. These questions will be considered 
in the order stated. 

Plaintiff in error contends that the petition does not 
state a cause of action, because “an action will not lie for 
malicious prosecution of a civil suit without probable 
cause, where there has been no arrest of the person or 
seizure of the property of the defendant,” and that the 
attachment and garnishment proceedings in Douglas 
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-county against the life insurance company were so fatally 
defective that the court acquired no jurisdiction over the 
insurance company or over the funds in its hands, and, 
therefore, Anna S. Bockoven should have disregarded 
them. And, again, even if the attachment and garnish- 
ment proceedings were valid, the petition failed to allege 
that the attachment and garnishment were sued out ma- 
liciously and without probable cause, and, therefore, there 
could be no recovery. The petition contains an allega- 
tion as follows: “Plaintiff further alleges that the defend- 
ant, contriving and intending to vex, harass and annoy 
this plaintiff, afterwards, and on or about the 11th day 
of June, A.D.1891, maliciously and without probable cause 
therefor, commenced an action against the plaintiff by 
the style of Anna C. Bockoven, in the district court of 
Douglas county, Nebraska, impleaded with his son, one 
Alphonso J. Metcalf, falsely alleging in his petition filed 
in said cause that this plaintiff and the said Alphonso J. 
Metcalf were partners,” etc. The attachment and garnish- 
ment proceedings were ancillary only, and rest upon the 
main case; and, that having been brought maliciously and 
without probable cause, there is no legal foundation upon 
which the attachment and garnishment could rest. They 
are dependent proceedings, having no right of existence 
except as auxiliary to the cause of action pleaded in the 
petition. We can conceive that an attachment and gar- 
nishment might be sued out maliciously and without prob- 
able cause, while the suit was brought in good faith and 
for probable cause. But we can not conceive of an attach- 
ment and garnishment being without malice and for prob- 
able cause, when the suit to which they are ancillary was 
brought maliciously and without probable cause. It fol- 

‘lows, therefore, that defendant in error was not required 
to plead in her petition that the attachment and garnish- 
ment proceedings were sued out maliciously and without 
probable cause. 

Tt is contended with much earnestness by counsel for 
plaintiff in error that an action can not be maintained 
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for the malicious prosecution of a civil suit; that, the at- 
tachment and garnishment proceedings being void for 
want of jurisdiction, there can be no recovery. Many au- 
thorities are cited in support of the proposition that no 
action will lie for the institution and prosecution of a civil 
suit with malice and without probable cause, when there 
is no arrest of the person or seizure of the property of the 
_ defendant. These decisions proceed upon the theory that, 
when a party against whom a civil suit has been brought 
maliciously and without probable cause recovers costs at 
the termination of the suit, he is sufficiently compensated 
for the loss he has sustained. This doctrine arose in Eng- 
land, and its history seems to be as follows: Prior to the 
reign of Henry ITI. no person could maintain a civil ac- 
tion without having two or more persons as pledges of 
’ prosecution, and, if he failed to recover in the action 
brought, he and his pledges were amerced to the king. 
This practice seems gradually to have fallen into disuse, 
partly because the amercement went to the king, and the 
defendant in the action received no benefits, and partly 
because it came to be abused by plaintiffs supplying as 
pledges persons of mean estate, or even fictitious persons ; 
and about the middle of the thirteenth century, parlia- 
ment decreed that the successful party should in all cases 
recover his costs, and this seems to have remained the law 
in England to the present time. 21 An. Law Reg., p. 281. 
Under these conditions, the uniform holding of the Eng- 
lish courts has been that the action could not be main- 
tained. ‘This doctrine has been followed by many of the 
courts of this country. The law of England made a part 
of the costs, attorneys’ fees, and such other costs and ex- 
penses as were incidental to the preparation of the defend- 
ant’s case for trial; and this was supposed to be a suffi- 
cient punishment to deter a party from commencing a 
suit maliciously and without probable cause, and was also 
intended to fully recompense the party against whom the 
suit was brought. It was said that, the defendant having 
been veimbursed for his costs aud expenses, he would not 
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be permitted to maintain an action to obtain a second 
satisfaction. In jurisdictions such as our own, where a 
party can not recover his attorneys’ fees or the expenses 
incident to preparing his defense, the reason for the rule 
fails, and justice would seem to say that the defendant 
against whom a civil suit had been brought maliciously 
and without probable cause, should be permitted to re- 
cover in an action for malicious prosecution compensa- 
tory damages. Pope v. Pollock, 46 Ohio St.,.3867; AfcPher- 
son v. Runyon, 41 Minn., 524; Marbourg v. Smith, 11 
Kan., 554; Kolka v. Jones, T1 N. W. Rep. [N. D.], 558. 
This question, however, is not necessary to a determina- 
tion of this case. As hereinafter appears, the attachment 
and garnishment did result in a seizure of the property of 
defendant in error; and it follows that the petition states 
a cause of action, and the first contention of plaintiff in 
error can not be sustained. 

It is contended by plaintiff in error that the court erred 
in admitting in evidence the affidavit of attachment and 
garnishment, and the other proceedings concerning the 
garnishment, for the reason that they were void for want 
of jurisdiction. The affidavit in attachment filed in the 
suit in Douglas county set up that Anna 8S. Bockoven was 
a non-resident of the state, and was absent therefrom, and 
that she had property and rights in action in said Doug- 
las county. The affidavit of garnishment states that “the 
affiant has good reason to believe and does believe that 
the Altna Life Insurance Company, a corporation and 
within the county of Douglas, has property of the said de- 
fendant, Anna S. Bockoven, in its possession, to-wit.” It 
will be noticed that the affidavit says, in substance, that 
the Aitna Life Insurance Company is a corporation 
within said Douglas county, and that it has property in 
its possession belonging to the defendant in error, and 
also that it is indebted to defendant in error. This affi- 
davit seems to have been very skillfully drawn, with a 
view to confer jurisdiction on the district court, and we 
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are notcable to say that the pleader did not accomplish 
his purpose. The most that can be said of these garnish- 
ment proceedings is that they were voidable, but not void. 
Being voidable only, they were sufficient to give the court 
jurisdiction over the life insurance company and the fund. 
They were sufficient to hold the money from the defendant, 
and, when the proceedings were discharged by the district 
court, plaintiff in error gave a supersedeas bond and so 
kept the garnishment in force until the final disposition 
of the case in this court. Plaintiff in error, having in- 
voked the powers of the court for the purpose of impound- 
jing the fund, and having succeeded in such undertaking, 
can not now be heard to urge that the proceedings were 
invalid. 

It is also contended that defendant in error should have 
taken steps to procure the dissolution of the attachment 
and thus reduced the amount of the damages. The at- 
tachment was obtained on the ground that defendant in 
error was a non-resident, and this she could not deny. She 
was amply justified in permitting the attachment and 
garnishment procecdings to abide the result of the suit. 

Plaintiff in error also complains of the action of the 
trial court in admitting in evidence the pleadings and affi- 
davits in attachment and, garnishment in the case in 
Douglas county. We are unable to see in what respect 
plaintiff in error was prejudiced by this action. These 
were the original papers filed in the district court in the 
case which it was. claimed plaintiff in error had con- 
inenced maliciously and without probable cause. This 
was competent evidence to sustain the cause of action set. 
out in the petition. Plaintiff in error, having instituted 
the cause, and procured such proceedings to be had, is 
not now in a position to complain of their introduction 
_ in evidence. 

Many other objections to the rulings of the trial court 
on the admissibility of evidence are urged, but they need 
not be considered in detail. The complaint of plaintiff in 
error seems to be based upon two propositions: First, that 
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the petition failed to state a cause of action, because it 
did not allege that the attachment and garnishment were 
maliciously sued out, and without probable cause; and, 
second, that plaintiff in error should have been allowed to 
show that defendant in error was actually indebted to 
him. As we have seen, the first contention is not well 
taken, and the claim of defendant in error that plaintiff 
in error was indebted to him having been adjudicated 
and finally determined in the other action, could not prop- 
erly be retried in the case at bar. It follows, therefore, 
that neither of the positions taken by plaintiff in error 
can be sustained. 

It is contended by counsel for plaintiff in error that 
the court erred in withdrawing from the consideration — 
of the jury the fifth and seventh defenses pleaded in the 
answer. Concerning the fifth defense, it may be said, 
first, that plaintiff in error, in his answer, pleaded that 
Anna 8. Bockoven, defendant in error, had sold, assigned 
and transferred all her interest in the life insurance ‘pol- 
icy to one Lydia D. Stott, and that defendant in error 
' had no interest whatever in such life insurance money. 
The reply filed admitted the assignment, but alléged that 
it was made as security only for money loaned or ad- 
vanced, and advances thereafter to be made. Under this 
state of the pleadings the burden was upon plaintiff in 
error to establish what he pleaded, viz., that defendant 
in error had transferred all her interest in the life insur- 
ance money, and that she then had no interest therein. 
This plaintiff in error failed to do, and his fifth defense 
was, therefore, properly withdrawn from the jury. 

The seventh defense set out in the answer is that suit 
had already been brought in the district court of Douglas 
county. It appears from the pleadings and evidence that. 
the cause mentioned was still pending and undetermined, 
and it also appears that a different cause of action was 
pleaded. To constitute a defense, plaintiff in error must 
have pleaded and proved that the two causes of action 
were identical. Plaintiff in error having failed in these 
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particulars, the trial court very properly withdrew both 
questions from the consideration of the jury. 

Many instructions were given by the court and many 
requested by plaintiff in error were refused, of which 
complaint is made. It is not necessary to examine these 
instructions in detail. It is sufficient to say that the in- 
structions seem to have been given with great care, and, 
taken together, very fully and correctly state the law of 
the case. The instructions requested by plaintiff in error 
were based upon the theory that the petition of plaintiff 
failed to state a cause of action for the reasons hereinbe- 
fore discussed, and were, therefore, properly refused. 

It is claimed that the jury employed an improper 
method in arriving at their verdict. It appears from the 
record that the jury ballotted a long time without reach- 
ing an agreement as to the amount of damages which 
should be awarded defendant in error, the amounts rang- 
ing from $4,500 to $1,500. Finally a juryman suggested 
that defendant in error be given one-half of the amount 
for which suit was brought. This suggestion was put in 
the form of a motion, but was not agreed to. But a little 
later it was agreed that defendant in error should be 
awarded one-half of the amount for which suit was 
brought. This is not ground for setting aside the verdict. 
V illayge of Ponca v. Crawford, 23 Nebr., 662. 

We find no error in the record, and it is therefore rec- 
ommended that the judgment of the trial court be af- 
firmed. 


Hastings and Day, CC., concur. 


By the Court: For the reasous stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
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Commissioner’s opinion, Department No. 1. 
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. Construction of Supersedeas Bond. The provisions of a supersedeas 
bond must be construed so as not to extend the obligation of 
a surety to any other person, to any other subject, or to any 
other period of time than is expressed or necessarily included 
in the terms of his undertaking; otherwise the contract is sub- 
ject to the ordinary rules of construction, 


w 


. Contract of Suretyship: Lranimiry: Construction. The intent and 
liability of a contract of suretyship must be ascertained by a 
fair and liberal construction of the instrument in furtherance 
of what appears to have been the intention of the parties when 
the contract was made, as appears from’ the expressions 
therein contained, and from the nature of the transaction; 
and the surety will be bound to the full extent of what thus 
appears to be his contract. 


3. Supersedeas Bond: Lrapiniry ror Rents anp Prorits. A super- 
sedeas bond conditioned that appellants “shall prosecute such 
appeal without delay, and will abide and perform the judgment 
or decree rendered, or final order which shall be made by the 
supreme court in the cause,’ was given to supersede a decree 
canceling a conveyance and quieting title only, which was af- 
firmed by the supreme court. Held, That in an action on the 
bond, rents and profits accruing pendente lite could not be recov- 
ered. 


4. Petition: No Cause or Acrion STATED. Pctition examined, and 
held not to state a cause of action. 


Error from the district court for Pawnee county. Tried 
below before STULL, J. Affirmed. 


Story & Story, for plaintiffs in error. 
Lindsay & Raper and Broady & Pettis, contra. 


Argued orally by &. W. Story, for plaintitf in error; by 
Lindsay, contra. 


KIRKPATRICK, C. 


This is an action bronght by plaintiffs in error in the 
district court for Pawnee county against defendants in 
error upon a supersedeas bond given on May 14, 1894, to 
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supersede a judgment entered by the district court for 
that county eanceling a deed of conveyance made by 
plaintiffs in error to George Hazels on January 16, 1893, 
und quieting title to the premises in plaintiffs in that 
action. Plaintiffs in error pleaded the recovery of a judg- 
nent in the district court for Pawnee county canceling 
the deed mentioned and quieting the title to the premises; 
that defendants in error had appealed to this court; 
pleaded the execution and approval of a supersedeas bond, 
which was set out in the petition; pleaded the affirmance 
of the judgment of the lower court by this court, and the 
payment of the costs of that appeal by defendants in 
error; and alleged that by virtue of the supersedeas bond, 
defendants in error had retained possession of the prem- 
ises for two years, and had received rents and profits there- 
from during said period in the sum of $700; that on Oc- 
tober 28, 1895, the premises were sold under mortgage 
foreclosure, and the sum of $1,581.66—more than sufficient 
to satisfy the decree of foreclosure—was paid into court - 
for the benefit of plaintiffs in error; that because of said 
supersedeas bond the clerk of the district court retained 
said funds from November 15, 1895, to October 7, 1897, 
to the damage of plaintiffs in error in the sum of $209.67; 
with a prayer for judgment in the sum of $700, the amount 
of the bond, together with interest thereon. To this peti- 
tion general demurrers were severally filed and sustained, 
aud, plaintiffs in error electing to stand on their petition, 
the case was dismissed and is now brought to this court 
for review upon petition in error. 

The material portion of the decree which the bond was 
given to supersede is as follows: “It is therefore consid- 
ered by the court that the deed of conveyance described 
in the petition from the plaintiffs to the defendant George 
Hazels for the following described property [describing 
it) * * * be and the same is hereby, vacated, and set 
aside, and annulled, and declared of no force and effect, 
and the cloud upon the title to said real estate by reason 
of and in consequence of said deed removed, and that the 


890 NEBRASKA REPORTS. [ Von. 62 
Griswold v. Hazels, 


defendant George Hazels pay the costs of this action.” 
To supersede said judgment, defendants in error gave the 
bond in question, conditioned as follows: “Now, there- 

fore, the condition of this obligation is such that if the 

said George Hazels and Jennie Hazels shall prosecute 

such appeal without delay, and will abide and perform the 

judgment or decree rendered, or final order which shall 

be made by the supreme court in this cause, then this ob- 

ligation to be void and null; otherwise to remain in full 

force and effect.” The only question presented by the rec- 

ord is whether or not the bond, the condition of which 

has been set out, can be relied on to recover rents and 

profits and the interest on the funds withheld, as set out 

in the petition. The condition of the bond is that pro- 

vided for in the second subdivision of section 677 of the 

Code of Civil Procedure. Whether the bond given was 

properly conditioned under the second subdivision of this ° 
section, or wliether the decree was such that it could not 
be superseded as a matter of right, and that, therefore, the 
conditions of the supersedeas bond should have been fixed 
by the trial court upon application made, is not material 
here, and will not be considered. 

There can be no doubt that had plaintiffs in error ap- 
plied to the trial court for the appointment of a receiver, 
or for the fixing of such conditions and the amount of the 
supersedeas bond as would have protected their interests, 
their rights might have been fully secured. This they 
failed to do, and they are now asking this court to extend 
the conditions of the bond set out beyond the fair and 
natura] import of the language used. 

It is contended that the obligation of defendants in er- 
ror to abide and perform the judgment of the supreme 
court means that they shall abide the judgment as of the 
date when rendered by the trial court; that under the 
terms of the decree, plaintiffs in error were entitled to the 
possession of the premises at the time when the decree 
was entered; and that the order of this court affirming 
the judgment of the trial court relates back to the entry 
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of the judgment, and that they are therefore entitled to 
a recovery of the rents and profits under the terms of the 
bond. This contention is untenable. The bond in ques- 
tion does not provide for the payment of rent, and it con- 
tains no provision. for the payment of interest. If the 
action had been brought, not only to cancel the convey- 
ance and quiet the title, but for rents and profits, and the 
judgment of the trial court had awarded the rents and 
profits to plaintiffs in error, there might be some ground 
for the contention that they were recoverable on the bond 
in suit. Burgess v. Doble, 21 N. E. Rep. [Mass.], 488. The 
sole purpose of the action in the trial court was to cancel 
the deed and quiet the title in plaintiff in error, and the 
decree of the trial court was so entered. The judgment 
of this court in that suit on appeal was an affirmance. 
Griswold v. Hazels, 52 Nebr., 64. The action not having 
been brought for the recovery of rents and profits, they 
can not be held to have been within the contemplation of 
defendants in error when they executed the bond in suit, 
and they are clearly not within the terms of the bond. 

The liability of a surety on an appeal bond is said to 
be “strictissimi juris; that is, the obligation of surety 
must not be extended to any other subject, to any other 
person, or to any other period of time, than is expressed 
or necessarily included in it. * * * No surety is to 
' be bound beyond the extent of the engagement which shall 
appear, from the expression of the security and the nature 
of the transaction, to have been in his contemplation at 
the time of entering into it. But to this extent the surety 
is bound. The intent or latitude of the contract of surety- 
ship is to be ascertained by a fair and liberal construction 
of the instrument, in furtherance of the intention of the 
parties, and then the case must be brought strictly within 
the terms of the guaranty, and the liability of the surety 
can not be extended by implication.” Fisse v. Einstein, 
5 Mo. App., 78. 

In the case of Shreffier v. Nadelhoffer, 183 T11., 586, the 
rule is laid down as follows: “The rule of strict construc- 
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tion, as applied to the contracts of sureties and guaran- 
tors, in no way interferes with the use of the ordinary 
tests by which the actual meaning and intention of con- 
tracting parties are ordinarily determined, but merely 
limits their liability strictly to the terms of their con- 
tract when those terms are ascertained, and forbids any 
extension of such liability by implication beyond the strict 
letter of those terms.” Michie v. Ellair, 60 Mich., 73. 
As it appears from the petition filed by plaintiffs in 
error that.the conditions of the supersedeas bond have 
been fully complied with by defendants in error, it fol- 
lows that their petition failed to state a cause of action 
entitling plaintiffs in error to any relief, and the demur- 
rers were therefore properly sustained by the trial court. 
From the authorities cited, and from what has been 
said, it follows that the judgment of the district court was 


right, and it is, therefore, recommended tbat the same be 
affirmed. 


Hastines and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


McCorMIcK HARVESTING MACHINE COMPANY Y. ED Rry- 
NOLDS. 


FiLrep NOVEMBER 20, 1901. No. 10,423. 
Commissioner’s opinion, Department No. 1. 


Chattel Mortgage: Drscrivtion. A chattel mortgage, duly filed for 
record, which described the property conveyed as “five hundred 
bushels yellow corn now in pile on ground on Gilman farm, 8 
mi. south and 2 mi. west of Wayne, Nebraska,” although a 
greater quantity of corn is in the pile, the corn being of uni- 


form value and quality, held not void for insufficient descrip- 
tion. 
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Terror from the district court for Wayne county. Tried 
below before ROBINSON, J. Reversed. 


O'Neill & Gilbert and A. A. Welch, for plaintiff in error. 
Frank M. Northrop and F. W. Burdick, contra. 


Argued orally by O’Neill, Gilbert and Welch, for plain- 
tiff in error; by Northrop, contra, 


KIRKPATRICK, C. 


This is an action of conversion brought by plaintiff in 
error in the district court for Wayne county against de- 
fendant in error to recover for the value of five hundred 
bushels of corn. Trial was had to the court, a jury hay- 
ing been waived, which resulted in a finding and judgment 
for defendant in error. Plaintiff in error brings the cause 
to this court for review. , 

The facts in the case, briefly stated, are as follows: One 
©. K. Rash was indebted to plaintiff in error, and to se- 
cure that indebtedness, on the 8th day of January, 1897, 
executed a mortgage upon five hundred bushels of corn. 
This mortgage was filed for record in the clerk’s office of 
that county February 1, 1897., Plaintiff in error com- 
menced to haul away the corn, having hauled one load, 
when defendant in error, who was sheriff of the county, 
levied upon the remainder of the corn under certain exe- 
cutions, and proceeded to advertise and sell the property, 
when this suit was brought by plaintiff in error for the 
conversion of the corn. The sheriff answered by a gen- 
eral denial, and in addition thereto pleaded the recovery 
of certain judgments against Rash, and the executions in 
his hands for their satisfaction. . 

he principal question involved, and, in fact, the only 
one requiring determination, is whether or not the de- 
scription in the mortgage was sufficient to charge the sher- 
itt with notice of its existence. The description is as fol- 
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lows: “Five hundred bushels yellow corn now in pile on 
ground on Gilman farm, 8 mi. south and 2 mi. west of 
Wayne, Nebraska.” The sheriff contends that there were 
more than one thousand bushels of corn in the pile on the 
farm described, and, therefore, the mortgage was void for 
uncertainty of description, The rule adopted and settled 
by authority in this state is that announced in Buck v. 
Savings Bank, 29 Nebr., 407: “The description of prop- 
erty ina chattel mortgage will as a rule be held sufficient 
where it will enable a third party, aided by inquiries 
which the instrument itself suggests, to identify the prop- 
erty.” See, also, Price v. McComas, 21 Nebr., 195; Union. 
State Bank v. Hutton, 61 Nebr., 571. 

Defendant in error, in support of his contention that 
the mortgage is void for uncertainty of description, cited 
Richardson v. Alpena Lumber Co., 40 Mich., 203. In that 
case a mortgage was given on a stated quantity of mixed 
logs in a drive, and the court held that it was void for 
uncertainty of description, because it furnished no data 
for separating the mortgaged logs from the mass. The 
learned judge writing the opinion made use of the lan- 
guage following, which shows that the holding in that 
case was not intended to support the contention of defend- 
ant in error: “This case, therefore, does not call for an 
opinion as to what the law, would be in a case arising be- 
tween the mortgagor and mortgagee, where the rights of 
third parties had not intervened, or in a case where no 
discrimination could be made in taking a part out of a 
larger undivided quantity, as grain in a bin or elevator. 
It is not the intention, therefore, to intimate what the 
rule would be in such cases,” The same court in the later 
case of DeGraff v. Byles, 63 Mich., 25, said: “A mortgage 
on property described as ‘25,000 feet of hemlock studding, 
joist and plank, 12 feet long and upwards, lying on 
Ganoe’s dock,’ is not uncertain on its face.” The property 
covered by the mortgage in that case was included in a 
larger quantity of lumber, hut hecause the lumber was 
of uniform quality and value, the court held the descrip- 
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tion in the mortgage sufficient. The supreme court of 
Kansas, in the case of Souders v. Voorhees, 12 Pac. Rep., 
526, makes the same distinction, namely, that the mort- 
gage under consideration there was void for uncertainty 
of description, because it appeared that the corn was not 
uniform in quality and value. In the case of Wattles v. 
Cobb, 60 Nebr., 403, this court, speaking through SULII- 
VAN, J., held: “A chattel mortgage on 340 acres of corn, 
which was part of a growing crop of 425 acres, held void 
for uncertainty of description, the mortgaged property 
being neither uniform in quality nor capable of identifica- 
tion.” 

It is the settled doctrine that a valid sale can be made 
of an aliquot number of bushels, in a bin of grain, of uni- 
form quality and value. It is a rule equally well settled 
that replevin will lie for an aliquot part of undivided 
grain in a bin or a pile, provided the grain is of uniform 
value and quality. It has also been held by this court 
that an execution may be levied upon an undivided share 
of a field of grain. If a certain number of bushels of 
grain in an undivided bin or pile of grain may be the sub- 
ject of a voluntary sale, there seems to be no valid reason 
why it can not be the subject of a valid mortgage. The 
reason for holding such a description good is so well pre- 
sented in the case of Kimberly v. Patchin, 19 N. ¥., 330, 
332, that we quote the language of Comstock, .J., in 
deciding that case: “It is a rule asserted in many legal 
authorities, but which may quite as fitly be called a 
rule of reason and logic as of law, that in order to 
[constitute] an executed sale, so as to transfer a title 
from one party to another, the thing sold must 
be ascertained. This is a self-evident truth, when ap- 
plied to those subjects of property which are distinguish- 
able by their physical attributes from all other things, and, 
therefore, are capable of exact identification. No person 
can be said to own a horse or a picture, unless he is able 
to identify the chattel or specify what horse or what pic- 
ture it is that belongs to him. It is not only legally, but 
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logically, impossible to hold property in such things, unless 
they are ascertained and distinguished from all other 
things; and this I apprehend is the foundation of the rule 
that, on a sale of chattels, in order to pass the title, the 
articles must, if not delivered, be designated, so that pos- 
session can be taken by the purchaser without any further 
act on the part of the seller. But property can be acquired 
and held in many things which are incapable of such an 
identification. Articles of this nature are sold, not by a 
description which refers to and distinguishes the particu- 
lar thing, but in quantities, which are ascertained by 
weight, measure or count; the constituent parts which 
make up the mass being undistinguishable from each other 
by any physical difference in size, shape, texture or qual- 
ity. Of this nature are wine, oil, wheat and the other 
cereal grains, and the flour manufactured from them. 
These can be identified only in masses or quantities, and 
in that mode, therefore, they are viewed in the contracts 
and dealings of men. In respect to such things, the rule 
above mentioned must be applied according to the nature 
of the subject. In an executed and perfect sale, the things 
sold, it is true, must be ascertained. But as it is not pos- 
sible in reason and philosophy to identify each constituent 
particle composing a quantity, so the law does not require 
such identification. Where the quantity and the general 
mass from which it is to be taken are specified, the subject 
of the contract is thus ascertained, and it becomes a possi- 
ble result for the title to pass, if the sale is complete in all 
its other circumstances.” 

It is the rule that a description of property which will 
enable a third party, aided by inquiries which the instru- 
ment itself suggests, to identify the property, is suffi¢ient. 
In the case at bar the property was described as five hun- 
dred bushels of yellow corn in a pile on the ground at a 
designated place. It is stipulated by the parties to this 
case that the corn was of uniform value. The evidence 
discloses that there was no other pile of corn on the farm 
to which the description could possibly apply. If the 
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sheriff had taken a copy of this mortgage and had gone 
to the farm described in the mortgage, he would have had 
no difficulty, without making a single inquiry, in finding 
the exact corn covered by the mortgage. If he desired to 
levy on the residue, after the five hundred bushels de- 
scribed in the mortgage had been separated from it, he 
could, by weighing or measuring the corn, have ascer- 
tained whether or not there was any corn there subject 
to levy. The sheriff made no attempt to ascertain whether 
the corn was mortgaged or not. In fact he had actual 
notice that it was mortgaged, and this would have been 
sufficient to put him on his guard, even if the description 
in the mortgage had been defective. In the case of Cole 
wv. Green, 14 Ain. St. Rep. [Ia.], 283, it is said: “Though a 
- chattel mortgage may be so defective in its description of 
the property mortgaged as not to constitute sufficient 
notice to a purchaser, it will be valid as to a sheriff who 
has actual notice of the mortgage before levying upon the 
property.” 

It follows from what has been said that the trial court 
erred in holding that the description in the chattel mort- 
gage in suit was void for uncertainty. Other questions 
are presented by plaintiff in error which need not be con- 
sidered. It is, therefore, recommended that the judgment 
of the trial court be reversed, and the cause remanded for 
further proceedings not inconsistent with this opinion. 


HasTiInGs and Day, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 
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JOHN W. Perry Vv. JOHN C. RoGeErs. 
FILED NOVEMBER 20, 1901. No. 10,332. 
Commissioner’s opinion, Department No. 2. 


1. Representation: RiauTtT To ReELy Upon. A person is justified in 
relying on a representation made to him in all cases where the 
representation is a positive statement of fact, and where an 
investigation would be required to discover the truth. Foley v. 
Holtry, 43 Nebr., 133, followed. 


2. False and Fraudulent Representations: RESCISSION OF CONTRACT: 
ELEcrion. Where a party is induced to his damage to enter 
into a contract by the false and fraudulent representations of 
the other party, and where such false and fraudulent repre- 
sentations have been relied on as the inducing cause for enter- 
ing into such contract, and where such representations are of 
facts peculiarly within the knowledge of the party making them, 
and not mere expressions of opinion, the party so defrauded 
may elect whether he will stand by the contract or rescind it. 


Error from the district court for Valley county.. Tried 
below before THOMPSON, J. A/ffirmed. 


‘A. M. Robbins, for plaintiff in error. 
Hall & Johnson and Clements Bros., contra. 


Argued orally by Robbins, for plaintiff in error; by 
i. J. Clements, contra. 


OLDHAM, C. 


This is a suit in which the plaintiff sued the defendant 
for damages for the breach of a contract for the sale and 
delivery of 7,000 bushels of wheat. Plaintiff alleges in 
his petition that he contracted for this wheat from the 
defendant on the 18th day of September, 1896, for 40 cents 
per bushel, the wheat to be delivered within thirty days; 
that in pursuance of this contract a part of this wheat 
had ‘been delivered at the price agreed upon; that the price 
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of wheat advane ed to 54 cents per bushel during the time 
within which the wheat should have been delivered; and 
that defendant refused to deliver the remainder of the 
wheat, although requested to do so. Defendant answered 
this petition, alleging, in substance, that the contract. with 
plaintiff for the sale and delivery of the wheat was entered 
into on an agreement with the plaintiff that he was to pay 
_ the market price of cash wheat at Chicago on the 18th day 

of September, 1896, less 183 cents per bushel; that plaintiff 
received the market reports daily from Chicago; that de- 
fendant had no means of knowing the market reports ex- 
cept from plaintiff, and that plaintiff falsely and fraudu- 
lently, and for the purpose of inducing the defendant to 
enter into this contract, represented and stated to defend- 
ant that cash wheat had closed in Chicago at 583 cents on 
said day when in fact and in truth cash wheat had closed 
at 605-8 cents; that but for this false and fraudulent rep- 
resentation this defendant would not have entered into the 
contract sued upon. Defendant also alleged that, as soon as 
he discovered the fraud that had been practiced upon him 
by the plaintiff, he, for that reason, rescinded the contract, 
and refused to deliver any more wheat. He also alleges 
in his answer that he did not enter into the contract sev-- 
erally for the sale and delivery of the wheat, but entered 
into it jointly with James A. Ollis, Jr., and that this fact 
was well known to the plaintiff at the time the contract 
was made. Plaintiff filed a reply to this answer, denying 
all the allegations, except the allegation that cash wheat 
closed at 60 5-8 cents in Chicago on the 18th day of Sep- 
tember, 1896. On the issues thus joined the defendant 
had judgment below, and plaintiff brings error to this 
court. 

The first question to which our attention is earnestly 
directed by counsel for plaintiff in error is as to whether 
the answer of defendant states sufficient ground for the 
rescission of the contract. We believe that the rule with 
reference to the kind of a false and fraudulent representa- 
tion which will be sufficient to warrant the rescission of 
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a contract of sale is well stated by this court in the case 
of Foley v. Holtry, 43 Nebr., 183, in which it is held: “A 
person is justified in relying on a representation made to 
him in all cases where the representation is a positive 
statement of fact, and where an investigation would be 
required to discover the truth.” This case also quoted 
with approval the test as to the character of the repre- 
sentation essential for either the ‘rescission of a contract 
induced by fraudulent representations or for an action 
for damages on such a contract, which was laid down by 
this court in the earlier case of Stetson v. Riggs, 37 Nebr., 
797, which says it must be alleged and proved (1) what 
representation was made; (2) that it was false; (3) that 
plaintiff believed the representation to be true; (4) relied 
and acted upon it; (5) and was thereby injured.” Meas- 
ured by this rule, we are of the opinion that the answer of’ 
the defendant does state a legal cause for the rescission of 
the contract, because the representation on which he 
claims to have relied was not a representation of an opin- 
ion, but of a fact, and because it was a representation 
which would have required an investigation to discover 
whether it was true or false, and it was a representation 
-of a material fact peculiarly within the knowledge of the 
plaintiff, by reason of the fact that he received the market 
report daily from Chicago, by telegram, and according to 
defendant’s theory the contract was made solely on the 
market price of wheat at Chicago, and this representation 
was the inducement which led to the contract. The prin- 
ciples herein enunciated are further supported by the hold- 
ings of this court in Hoock v. Bowman, 42 Nebr., 80; Ol- 
cott v. Bolton, 50 Nebr., 779; Wood v. Roeder, 50 Nebr., 
476. 

The next objection called to our attention in the brief 
of counsel for plaintiff in error is as to the sufficiency of 
the evidence to sustain the judgment. There was a strong 
conflict in the testimony as to each material question in 
issne, and while a different verdict might have been 
reached by the jury, yet there was competent testimony 
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submitted which tended to support each allegation of de- 
fendant’s answer, and, under the rules governing proceed- 
ings in this court, we would not feel justified in declaring, 
as a matter of law, that the judgment was unsupported by 
the evidence. 

Objection is made to the action of the trial court in re- 
fusing paragraph 1 of instructions requested by the plain- 
tiff, and while the instruction requested and refused was, 
probably, unobjectionable, yet each- material element 
which it contained was fairly embodied in paragraph 7 of 
instructions given by the court on its own motion; conse- 
quently its refusal was not erroneous. 

Complaint is also made of the action of the trial court 
in giving paragraph 6 of instructions on its own motion. 
This instruction was on the measure of damage, and, as 
far as we can see, was unobjectionable. In any event, the 
plaintiff could not have been seriously injured by it, in 
view of the fact that the jury returned a verdict for the 
defendant and allowed him no damage at all. 

Paragraph 64 is also complained of, but as this instruc- 
tion was based on the answer and proof offered by defend- 
ant, and was merely the submission of his theory of a joint 
contract to the jury, we can not see how error can be 
successfully predicated upon it. 

It is finally contended that defendant should not have 
been permitted to rescind his contract until he had offered 
to place plaintiff in statu quo; that is, until he had of- 
fered back 40 cents for each bushel of 54-cent wheat which 
he had delivered to plaintiff, before, as he claimed, he had 
discovered the fraud practiced upon him. As the alleged 
injury for which plaintiff seeks damage was all occa- 
sioned by defendant leaving him in statu quo us to the 
wheat not delivered, we can not see why plaintiff should 
complain that another bitter dreg was not added to his 
cup of woe by defendant tendering him back 40 cents for 
each bushel of 54-cent wheat which he had received before 
the contract was rescinded. 
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It is therefore recommended that the judgment of the 
district court be affirmed. 

SEDGWICK and PouNnb, CC., concur. 

By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


INDEX. 


Abatement and Revivor. See JuDGMENT. JuRY, 8. 
Death of Party. Revival of Action. 


1. Petitioner held entitled to a revivor in his name as the rep- 
resentative of the deceased plaintiff. Hayden v. Huff....... 375 


2. If an action is not revived within a year it should be 
stricken from the docket upon showing. Idem. 


3. Striking an action from the docket for failure to revive on 
the death of a party held not equivalent to dismissing the 
case. Idem. 


4, Limitations of statutes as to the time of summary pro- 
ceedings to revive an action do not apply to proceedings 
for revivor under section 45 of the Code. Idem. 


5. The summary mode provided by statutes for the revivor of 
actions is net exclusive. Jdem. 


6. The right to a revivor under the provisions of section 45 
of the Code rests in the sound discretion of the trial court. 
Idem, 


7. By section 45 of the Code, where a cause of action’ sur- 
vives, the court may allow it to continue by representa- 
tives by tiling supplemental pleadings and service of sum- 
mons. idem. 


8. Under sections 456-470 of the Code, an action may be re- 
vived in the name of the representative, or suecessor in 
interest, of a deceased party to the action on a conditional 
order, without the consent of the adverse party, at any 
time within one year from the time when the order might 
have been first entered. Idem. : 


Accord and Satisfaction. 
A plea in accord and satisfaction in an action on a promis- 
sory note is bad, where performance to be received in sat-- 


isfaction is not alleged. Perdew v. Tillmi...scccceeeeeverees 865 
Acknowledgment. 
A certificate of acknowledginent can be impeached only by 
clear and convincing evidence. Davis v. Kelli... s0nccsciscxcs 642 


Admissions. See Evipvencr, 2. FRAUDULENT CONVEYANCE, 11, 
JUDGMENT, 16. PLEADING, 1. 
(903) 
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Affidavits. See Deposttions. New TRIAL. SERVICE. 

When the facts required in an affidavit are of such a char- 
acter that positive knowledge on the part of affiant is 
impossible, they may be sworn to on information and 
belief. Leigh v. Green..... eoenes od Setewlene ieee eniio aioe wisie te 


Agency. See PRINCIPAL AND AGENT. 
Agistment. See ANIMALS. 


Aliens. 

1. Session Laws, 1889, ch. 58, relating to the rights of non- 
resident aliens to inherit land in the state, is a legislative 
determination that the common law doctrine of inheri- 
tance is not applicable to lands within the corporate 
limits of cities and towns. Glynn v. Glynt......ceececeee 

2. A “resident alien,” mentioned in the Bill of Rights, sec. 
25, is One who resides in the state. dem. 


Alteration of Instruments. 

1. Where a series of notes were given on a conditional sale, 
und part had been materially altered, the alteration held 
not to vitiate the contract of the unaltered notes. Thomp- 
son CO. v. BAIAWIN., .. ccc cee ceeeeees eine cee bee Sa weie aes veeee 

2. Interlineation on a note held a memorandum only, and 

not a material alteration of the contract of sale. Idem. 


Alibi. See CriminaL Law, AND PROCEDURE, 1. 
Alimony. See Divorce anpD ALIMONY. 
Amendments. See PLEADING, 2, 3. STATUTES, 1. 
Animals. 

One who receives a flock of sheep for care or pasturage 
under an agreement whereby he is to receive a share of 
the wool and of, the increase as his compensation, is 
within the provisions of section 28, article 1, chapter 4, 
Compiled Statutes, creating an agister’s lien for the “con- 
tract, price.” Schrandt v. Young... ..ccecccececcceceveceees 

Appeal and Error. See Bint of Exceptions. Counties. Forect- 
BLE ENTRY AND DETAINER. INSTRUCTIONS. NEW TRIAL. 
Appeal and Error. 


1. he office of an appeal is the review of the judgment. 


upon the pleadings and evidence in the case. Review 
of rulings rejecting evidence must be by writ of error. 
Battelle v. MCIntosn..cccccccccccceccccccceessscesaveeneetene 
2. Appeal brings up cause for trial de nove. Troup v. Horbach.. 
3. Where the law gives no appeal, an attempted appeal is 
null and void. State v. Bields..... ccc ccc cc cece cece cece 
4. An appeal in a law action does not invest the supreme 
court with jurisdiction. Uecker v. Magdanz.......... wieacals 
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564 


520 
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5. 


9, 


10. 


11. 


12. 


13. 


14, 


15. 


On the appeal of an equitable action, errors in the ad- 
mission or rejection of testimony can not be reviewed. 
The correctness of a judgment or decree will be deter- 
mined upon review from the record as presented by the 
appeal. Solt v. Anderson......ccceceeeee occa cece sceecneneces 


Assignments of Error. 


. An assignment of error being general to all the con- 


clusions of law, and some being clearly right, the assign- 
ment can not be sustained. Modern Woodmen v. Lane.... 


. On a trial by the court where there are separate findings 


of fact and conclusions, an assigninent in the petition in 
error that “the judgment is contrary to law and not sus- 
tained by sufficient evidence,” does not call for specific re- 
view of the several findings of fact. Idem. 


. Assignments of errors complaining of the giving ot in- 


structions are too indefinite and uncertain to be considered 
unless all included in such groups are bad. Bush vu. State, 
Green UV. Tierneyorcccccecrees Schein beote de wath’, Seoveelere anal sistarg Seen tye 


An instruction which is neither complained of in a motion 
for a new trial nor assigned for error in this court is the 
law of the case. Union State Bank v. Hutton.............. 


Bill of Exceptions. 
Facts will not be reviewed in the absence of a bill of ex- 
ceptions. University of Michigan v. MeGuchin...........0. 
Where a bill of exceptions is not preserved on an appeal 
in equity, the only question presented by the record is 
whether the decree is supported by the pleadings. Petti- 
bone v. Fitzgerald... ccc ceececevccceece Siete? oso letd Gouavarei ove G48) 6 a8Sao 
Evidence on motion for a new trial can not be reviewed 
unless incorporated in a bill of exceptions. Holt v. State.. 


Certificate of a trial judge to a bill of exceptions held in- 
sufficient to embrace the voir-dire examination. Coil v. 
STALE 5 escola AS ia is aid BG iat R SE eee SE Vb aale waka Meese te 
When ponderous articles which do not admit of attach- 
ment to the record proper are part of the evidence in the 
case, are referred to in the bill of exceptions, and articles 
answering to such reference are filed in this court with 
the record in the case, and produced at the hearing bear- 
ing the marks of identification of the official reporter of 
the trial court, and their identity is unchallenged, save 
in the course of the argument, the articles will be treated 
as part of the bill of exceptions. O'Neill v. Chieago, R. 


Determination and Disposition of Causes. 
Where there is no evidence to support the findings and 


153 


89 


128 
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16. 


17. 


18. 
19. 


20. 


21. 


22. 


judgment as to a part of the defendants the judgment will 
be reversed as to them. Alter v. State......cceeeeeeeeeers 239 


The district court held to have retained jurisdiction of a 


_case on appeal for the purpose of passing on an applica- 


tion of a guardian ad litem for compensation, and the 
dismissal of the appeal did not deprive it of jurisdiction. 
Bhelby 0. Meikle. cc... cases ccccecvccccvacccssecces we ciesb athe 10 


Dismissal. 
A petition in error will be dismissed, when the final: judg- 
ment assailed is not authenticated by the certificate of the 
court below. Rooney v. Farrell...... datetes.4 piste is S oteelsiece ecaleis G11 


Error Waived. 
Rulings not argued are deemed waived. Russell v. State, 512 


Alleged errors not argued in brief of counsel for plaintiff 
are waived. Martin v. Kearney Cownty......... eMiaee aera tel DOS 


Estoppel. 
A party who pleads an estoppel is not prejudiced by any 
ruling of the court in relation thereto if the facts sought 
to be suppressed are not asserted at the trial or permitted 
to influence in any way the decision assigned as error. 
Plummer, Perry & C0. v. RONMAN. .. cc ccececcccecccccseseee 145 


Evidence. Verdicts. Findings. 
In reviewing rulings including evidence, this court will 
only inquire whether the evidence was properly rejected 
at the time it was offered. Hrickson v. Schimill.........4.. 368 


Findings of fact by the trial court are entitled to the 
same weight asa verdict of a jury, whether the case is 
brought up on error or appeal. Booth v. Kessler......... 704 


. The exclusion as evidence of a portion of an answer 


previously stricken out, offered for the purpose of show- 
ing admissions of defendant, is not erroneous, where, at 
most, it was but an admission at variance with his testi- 
mony on an immaterial point. Jones v. Stewart..... 207, 211, 212 


. The competency of expert opinion evidence is largely in 


the discretion of the trial court. Omaha Loan & Trust Co. 


v. Douglas County... ccccccseccoes Sesieeins cos es Situs Paraecd oneal 1 
. Rulings based on conflicting evidence, will not be disturbed. 
Jones v. Stewart....... aS SSS wien s Bald co Reais S Seed aw eee Secaee 207 
Farmers & Merchants Ins. Co. v. Dobney... 0c. ccc ccc cece eee 213 
Moore v. Omaha Life A8Vn. occ cece ween er rd ee eee re ae 497 
Hawver v. Parkway Real Estate CO... ccc ccc ccc ec eee nena 504 
Maullally v. Dingman. ccccc reece cee enc cce teen eee enter tesece 702 


Booth 0; Be8S lO vise is heise 885 8b ae 40:98 Swad. CA TRG Wile WOO RT OOS 704 
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26. 


27. 


Evidence held insufficient: 
In plea of estoppel. Smith v. White.......... 
To support creditors’ bill. Selz v. Hocknell...........ecaeee 
To sustain alleged misconduct of assistant counsel for the 

state in his argument to the jury. Aryabright v. State.. 
To show an agency for the collection of a negotiable 

promissory note. Gilbert v. Garber 


Yo support plea of payment. Thompson Co. v. Baldwin.... : 


To sustain the verdict and decree in an action for specific 
performance, Lewis v. North....cccecesseee sSrawe wee sieting 
To support verdict in action on official bond. Barton v. 
Shull ..... piSlarerdeate siete. a Lle'ere 7 
For a récovery under an alleged breach of warranty. 
Dodds v. McCormiek Harvesting Machine Co..........4.. Gates 
To support finding for defendant in creditors’ bill. Ayers 
DV. WOUCOLE coc cccceccccveee coseereceeeeneteenes 
Evidence held sufficient: 
To support finding in action to recover purchase-money. 
Maloy v. Muir... ccc cece cece eee Sieve scagaie leibiesae Sainte 
To sustain a conviction of murder in the first degree. 
Bush v. State... cceeeeeeeee ec BS aca bine BaNarn whe, ts FO Beare diaye wees 
To sustain finding in action on contract for sale of real 
estate. Solt v. Anderson 
To sustain a verdict for defendant in a suit on a promis- 
sory note. Lammers v. Boehmer. .... cece ccc ccc cence eee eee 
To support a verdict of murder in the first degree. Savary 
DES EMEC 2: Sains sofa avec ta Stevske ibis e fein b 355 8 stausla Vial Orsia cee tin alec Dias Ws late orens 
To sustain verdict for personal injury to servant. New 
Omaha Thomson-Houston Electrie Light Co. v. Baldicin...... 
To sustain verdict in bastardy. Frickson v. Schmill......... 
To sustain verdict in trial for murder. Argabright r. State.. 
To support claim against decedent’s estate. Harman v. Har- 
MAN v.05 bb ia lands ciataye aid ions, Scie bie hats wtodends Vow Ran a see Acawlevels SRG 
To sustain a verdict for attorney fees. Brennan-Love Co. 
MV. McIntosh oc... cceerceeee Gi fe sereie d sid 


er ey 


To support verdict in prosecution for rape. Reinochl »v. 
SEAT coves esc cccccncvseee elas lose aferaiaig’ -iatan hate Giea'ee bye a earn 
To sustain verdict in suit for rent. Culley v. Taylor........ 
To support verdict on accident policy. Woodmen Acci- 
dent Ass'n v. Pratt. .cocececcrs Nosh are wd Salo vestae pacts 
To support finding in foreclosure proceeding. Booth v. 
Reasler caccccsersacens eveesseevvnnsssccesesesseosecacees 
To support verdict in an action of ejectment. Nelson v. 
City Of OMAR... c ccc ccc ccn cece e en ecceeeeees ‘ 
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Exceptions and Objections. 


28. An objection to a defective pleading must be raised in the 


29. 


30. 


31 


32. 


3 


3 


3 


3. 


t. 


i) 


trial court. Sanford v. Litehenberger.......... bro: and devareas wee 
See MotIoN. ‘ 


An objection that a venireman is not a qualified juryman 
is unavailing unless specially raised in the trial court. 
Russell t. Staté..i.....005 ole o tibtiets nie a 


Where a question is asked a witness, and the adverse party 
examines such witness as to the competency of the pro- 
posed evidence and then interposes an objection to the 
question which is overruled and an exception taken, and 
the witness is again asked the same question, to which 
an answer is given without further objection, the objection 
made to the question first asked and an exception taken 
to the ruling thereon are sufficient to present for review 
the admissibility of such evidence. Bee Publishing Co. v. 
World Publishing 0. ...cecseseweesceeeee 


eee eee ene er rs 


Where an objection to a question in the direct examina- 
tion, either in a civil or criminal trial, is sustained, a ten- 
der of proof must be made to present the question for 
review. Suavary v. State...... shake Seistelemcy sowie eats 
Brennan-Love Co. v. McIntosh... 6... cece cee eee eee 


When there has been no offer of proof of the facts sought 
to be elicited by a question asked in direct examination 
and successfully objected to, the ruling of the court 
thereon is not properly presented for review. Grcen v. 
TAOUNCY e.0s 686.6 Betis hee, BS eco Sie dT S44G;8 


Farmers & Merchants Ins. Co. v Dooney... cc cccccccceecaes iets 


Where the record in a prosecution for a capital offense 
discloses that at the beginning of the trial the jury were 
placed in the hands of a sworn bailiff and that they were 
in the hands of a sworn officer at subsequent stages of 
the trial and there is nothing to warrant the inference 
that they were allowed to separate and no complaint is 
made during the trial or in the motion for a new trial, 
an objection made for the first time in this court js un- 
availing. Coil v. State... ccc e ccc cecneee 


Final Orders. 
An order denying a petition for distribution on the ground 
that the petitioner is not an heir is appealable. Fstate of 
Morton v. Morton 
Harmless Error. 
. Where the state asked questions assuming certain facts 
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37. 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


45. 


no prejudicial error was shown, where objections to them 
were sustained. Argabright v. State 


36. Overruling objections to an improper question to wit- 


nesses of defendant is not reversible error, when the an- 
swer was not prejudicial. Nightingale v. State 


Error in rejecting evidence upon an issue that was after- 
ward fully proved in another way is without prejudice. 
Schrandt v. YOUNG... ....cccceeecceees ‘ 


Where testimony is offered, objected to and excluded on 
the ground that no proper foundation has been laid, but 
later on the witness is recalled and the proposed testi- 
mony received, the first ruling, though erroneous, is with- 
out prejudice. Coil v. State.... 0c. ccccc cece ec cnee cee eeees 


A judgment will not be reversed for the admission of tes- 
timony which has been withdrawn from the jury. faulk- 
ner U. Gilbert. cecceveccescese snc eeeeeeeeeeeenaes siisjeitidacorndi ao © 


Where a verdict is directed in favor of one of the parties 


402 


to an action and no issue is submitted to the jury, the ad-- 


mission of evidence in the progress of the trial will not. 
be reviewed on appeal. Simons v. FAQGn...... cece eee 
Jurisdiction. 
The district court, on an appeal from an order involving 
the validity of a will, acquired jurisdiction by the filing 
of the transcript of the proceedings in county court 
though the transcript did not contain the will or a copy 
thereof. Shelby v. Meikle... ccc cc cccc rece c eee ee teen ncneens 
Law of the Case. 
Questions decided on a former review will be followed 


on a second appeal. Barton v. Shull........ de dids ieigiaieiesleeieets 5 


An instruction which is neither complained of in the mo- 
tion for a new trial, nor assigned for error in this court, 
is the law of the case. Union State Bank v. Hutton........ 
The defendant on a former trial was found guilty of mur- 
der in the first degree, and on error to this court the evi- 
dence was examined and found sufficient to support the 
verdict. A subsequent trial resulted in a like verdict and 
on error it is again urged that the evidence is insuffi- 
cient to support the verdict. The evidence against the 
defendant in the last trial being substantially the same 
and fully as strong and convincing, the decision on the for- 
mer trial has become the law of the case. Argabright v. 
State ........605. Leeann eee cone tence cent ee eeeee eee cenees 
See INSTRUCTIONS, 9. 
New Trial. 

Rulings upon the admission of testimony can not be re- 
viewed unless raised by a motion for a new trial and a 
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petition in error. Pioneer Sarings & Loan Co. v. Eyer...... 810 
Pioneer Savings & Loan Ass'n vi MOSEL. ccc cece cee eee 812 

46. Misconduct of jury must appear in motion for a new trial. 

Bush V0 BUC 6 38. istoe Fi wand ous Vad nda clea edacteedea vas Cees 128 
: Pleading. 

47. Error can not be predicated on ineonsistent defenses 
where one of them is eliminated by an instruction. Green 
v. Tierney ......ceee Seb abd SeleveN wees eis ates Sorat ag ‘ : 551 

Prejudicial Error, 

48, When incompetent. evidence is admitted to prove a fact 
not otherwise conclusively established and it does not 
affirmatively appear from the record that the ineompetent 
evidence did not affect the verdict unfavorahly to the ob- 
jecting party, the error will be deemed prejudicial. Bee 
Publishing Co. v. World Publishing Co....... 0c cece ee eee sees 732 

Questions Not Raised Below. 

49. Errors not called to the attention of the trial court, will 
not be reviewed. Farmers & Merchants (nus. Co. vu. Dobney.. 218 
VOOR Vs VICK NOU a5. 558066 Ai BE EBA ONE 8G BRAN Viren COE RO 561 

50. A ground for setting aside a judicial sale will not be re- 
viewed unless first urged betow. Hawrer v. Parkway Real 
BState CO. sss cccc wii ceca cecwee seen eee ee eeree rs een sone catateturs les 504 

51. Answer held to sustain sufficient averments of marriage 
when assailed for the first time on appeal. University 
Of Michigan v. MCGUekin. ccc ccc ccc s cence eee e ete ene e arenes 489 

52. Where no objection is made before the trial court to a 
new cause of action being stated in a reply, the question 
can not be raised in this court. Farmers & Merchants Ins. 
CO D:. DOONEY ois Bota kissiels OP iete Oe See Sia hie Seba ee eee Neen severed 

53. Where a court without objection vacates a sale because 
the property sold was exempt, the execution creditor can 
not We heard to complain for the first time in this court 
that the question of exemption can not be tried for the 
first time on confirmation of sale. Jackett v. Bower...... 232 

Supersedeas. Liability of Sureties. 

54. Where no appeal lies, the judgment is not superseded by 
giving an appeal bond. State v. Fields..............4... 520, 521 

55. Petition in an action on a supersedeas bond, held not to 
state a cause of action. Griswold v. Hazels....... veeeeeess 888 


57. 


. A supersedeas bond construed in a suit to cancel a con- 


veyance and quiet title. Held that rents and profits accru- 
ing pendente lite could not be recovered. Idem. 
Supersedeas bond held not to extend obligation of surety 
to any other person or subject or any other period of 
time than that expressed in its terms. Idem. 


INDEX. 91) 


Appeal and Error—concluded. 
58. The contract of a surety on a supersedeas bond, must be 
liberally construed in furtherance of the intent of the 
parties at the making. Idem. 


59. A temporary restraiming order may be subsequently dis- 
solved without allowing the party in whose favor the or- 
der was made, a supersedeas, pending review, as in case 
of a temporary order of injunction. State v. Baker........ 

60. Where a temporary order of injunction has been granted 
aud dissolved, the person in whose favor it is allowed, 
as a matter of right, may have the amount of the super- 
sedeas bond fixed and supersede the order of dissolution 
Idem, 

Transcript. 

61. Where the record is silent as to the filing of a copy of 
appraisement on foreclosure, it will be presumed it was 
duly filed. Bosticick v. Keller... ccc ccc ccc cece c tec eenene 


62. On appeal from an order on foreclosure allowing mort- 
gagor to cultivate and remove crops, where no transcript 
is presented the order will be affirmed. Ketchum v. Harri- 


SOM ceccescccccecnes creemerareeertnere coves ssravevessene 


63. An assignment of error for the overruling of a motion 
for a continuance is unavailing where such application 
is not included in a transcript. Russell vy. State... cc. ..ee 


64. Misconduct of jury must appear of record. Bush v. State.. 


65. Errors will not be presumed but must be affirmatively 
shown from the record. Coil v. Stat... ...ceccceeccenees 


66. Where an allegation is not admitted and no proof in re- 
lation thereto is in the record, the fact alleged can not be 
said to exist. Solt v. ANAerson......cccceeresecceuceeerece 


67. Where the record shows that there was an amendment 
of pleadings at the trial .but its nature does not appear, 
the clerk’s certificate that the transcript is full and com- 
plete creates a presumption that the pleadings as set forth 
contain the amendment. Schrandt v. Young.....-......-+- 


Appearance. 

A party who asks to be made a party defendant in order 
to object to a confirmation of foreclosure sale for de- 
fect of parties thereby makes a general appearance. 
Nelson v. Nebraska Loan & Trust C0... ...cceceseevee sow ieee 


Appointment, See RECEIVERS. 
Appraisement. See EXEcurion. 


Arbitration and Award. 
A provision ina contract for the arbitration of disputes, will 


not be enforced. Schrandt v. Young.......0s+00+ separa, ajerernie“s 


84 


815 


709 
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Argument of Counsel. See TRIAL, 1-6. 


Assault. 
An information for felonious assault need not set out the 
means employed. The language of the statute is sufficient. 
Alyea v. State..... eaeleWisieie gS av oesee ele lelelg ew iaia erestisie' eve eie coe 143 


Assault and Battery. 
A conviction for assault and battery held error under an in- 
formation charging assault with intent to inflict great 
bodily injury, but no battery being charged. Idem. 


Assignments of Error. See APPEAL AND ERROR, 6-9. 
Attachment. See GARNISHMENT. 
Attorney. See County ATTORNEY. TRIAL, 1-6. 


Attorney and Client. 

1. A party is not bound by any step taken by his attorney 
in another action. Hamilton Brown Shoe Co. v. Milliken.... 116 

2. Evidence in an action by an attorney for services, hcld to 
support a verdict for the plaintiff. Brennan-Love Co. v. Me- 
Intosh ..... ia: 80 6i5 800.0: 16 00.0 4.a pie be obra @ 8/6506 bie oe ei s'e bie o/h aves S08 DOE 

3. The verdict in an action by an attorney for services, held 
not contrary to the instructions. Idem. 


Banks and Banking. 
1, A cashier can not obligate a bank on an undertaking, 
where the bank has no interest. Sturdevant Bros. v. Farmers 
& Merchants Bank. ....ccccccvcescccccccssesene sia atalepe eeseltaeatege TaTO: 


ww 


. It is not within the powers of an incorporated state bank 
to pledge its credit as a mere matter of accommodation 
by executing undertakings in judicial proceedings. Idem. 


3. Where an incorporated bank becomes a surety on an un- 
dertaking in replevin, it is not estopped to assert want of 
power to incur the obligation. Idem. 


4, Where a state bank signs a replevin bond it is not estop- 
ped to assert its invalidity, unless it acquired money or 
property under the contract. Idem. 


5. Where a city treasurer deposits funds in a bank subject 
to his check, the city may maintain a suit in its own name 
to recover the deposit. Farmers & Merchants Banking Co. 
u. City of Ked Cloud..... Gide bie ecaierewloa Site o's Beers oe wee eee Sasie gest 442 
. Whether the contract pleaded in the petition was wltra 
vires as to the defendant bank, qu@re. Reynolds v. First 
Nat. Bank ..... die Se worse eee a ee cce sec erceeseeececeeers ereeeee VAT 


for) 


Bar. See JupGMENT, 1. 


INDEX. 


Bastards. See EVIDENCE, 6. 


1. 


oe 


The expression “adopted into the family,” in Compiled 
Statutes, ch. 23, sec. 31, means received into one’s family 
and given the family name and acknowledged as a child. 
Morton's Estate UV. MOrton.cccccececcccccccseveevevecesceesees 


. An illegitimate child whose parents, before his death, in- 


termarry and have other children and whose father has 
adopted him into his family, as’ before stated, and so ac- 
knowledged him, shall be counted among the legitimate 
children of the testator and share in a devise “to my 
children, share and share alike,” equally- with the legiti- 
mate children. Idem. 


. Evidence of a rumor as to undue intimacy between com- 


plainant and a man other than defendant, is not relevant 
to the issue. Hrickson v. Schill... cc ccc cece ccc e eee wees wae 


. Evidence is admissible as to intercourse with men other 


than defendant. Jdem. 


Evidence held to sustain the verdict. Idem. 


Bill of Exceptions. See APPEAL AND Error. 
1. The statute relating to bills of excepiions, being remedial 


in itsnature, will be liberally construed. Willianis v. Miles.. 


. Stipulations by attorneys to a bill of exceptions held 


equivalent to an agreement that the bill of exceptions was 
true. Idem. 


Bills and Notes. See ALTERATION OF INSTRUMENTS. INDIANS. 


1. 


ao 


Bonds. 


The possession of a negotiable promissory note is prima 
facie evidence of ownership. Sanford v. Litchenberger....... 


. In an action on a promissory note, a general denial does 


not put the allegation of non-payment in issue. Barker v. 
WACELET vc cece cence rece ene cence nn ee nett ene ee teeter teens 


. A petition declaring on a note therein set forth held 


sufficient, though it did not directly allege that the sui 
claimed was due. Dodds v. McCormick Harvesting Machine Co.. 


. The liability of indorsees for delay in the presentment of 


a check or negligence of the bank chosen to-make the pre- 
sentation determined. Bedell v. Harbine Bank...........+.. 


. Indorsees of a check sending it for collection through a 


distant bank situate outside the state, held liable for con- 
sequences of the delay, and any default of the bank chosen 
to make the collection. Idem. 


. Evidence in an action on notes held not to support a judg- 


ment for defendant. Leiois v. North... ccc cece eee e ee ee eee 


See BaNKs AND BANKING. MunicrpaL Corporations, 13, 
14. ReeLevin. SHERIFFS AND CONSTABLES, 


Boundaries. See COUNTIES, 
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Breach. See Contracts. COVENANTS. VENDOR AND VENDEE. 


Building and Loan Associations. 

A contract made in this state with a resident thereof with a 
foreign building and loan association, which has failed 
first to procure a certificate of approval and authoriza- 
tion from the proper officers for transacting business in 
this state is void. Pioneer Savings € Loan Oo. v. Eyer........ 
Tdem v. Mostert 00... c0ccee cece eee nneceees Dace Ob Soa ace wtb sisi 


Burden of Proof. See INstTrucrions, 10. MASTER AND SERVANT, 2, 3, 
Caveat Emptor. See Taxation, 18. 
Certificate. See APPEAL AND ERROR, 13. 
Certiorari. See APPEAL AND ERROR. 
Challenge. See Jury. 
Change of Venue. See CRIMINAL LAW AND PROCEDURE, 5, 6. 
Chattel Mortgages. 
Description. 

1. -- duly filed for record, which described the property 
conveyed as “five hundred bushels yellow corn now in pile 
on: ground on Gilman farm, 8 mi. south and 2 mi, west of 
Wayne, Nebraska,” although a greater quantity of corn 
is in the pile, the corn being of uniform value and quality, 


held not void for insufficient description. McCormick Har- 
resting Machine Co. v. Reynolds........ bs Sind MENS RE Chae ae Roe 


Foreclosure. 
2, A mortgagor of chattels can waive the benefit of the pro- 
visions of the statute relating to foreclosures. Marseilles 


Mfg. CO. 0. POrrycccccccccavccccscccccnsecene esha Reree ee wes Wie 
3. The statutory method of foreclosing chattel mortgages 
is not exclusive. Mecker v. Waldron..........- eee eeeeereeene 


4, A court of equity has jurisdiction to foreclose a chattel 
mortgage. Idem. 
Right of Possession on Default. 
. Right of a chattel mortgagee to’ possession of property 
on default determined. Marseilles Mfg. Co. v. Perry..... Sere 


or 


Requisites and Validity. : 

6. A provision in a mortgage of domestic animals giving a lien 
on their increase is only an agreement for a lien, which, 
without possession, vests no legal right. Battle Creek Valley 
Bank v. First Nat. Bank...... eee cence eneeees see eeeevenere 

7. An instrument which assumes to incumber a thing not 
in esse does not create any legal right to, or interest in, 
the thing to which it relates. Idem. 

8. Things not having actual or potential existence, are not 
subject ‘to the lien of a mortgage. Idem, 


810 
812 


892 


INDEX. 


Class Legislation. See CoNsTITUTIONAL Law, 3. 
Clerical Errors. See PLEADING, 7. 
Collateral Attack. See JupGMasNT, 2. 


Common Law. 
There is no vested right in any rule of the commun law. 
State v. Heldenbrand ....... baleen God haus werinete chelates yee ones 


Condition Precedent. See Crepitors’ BILL. INSURANCE. 


Confessions. See CriminaL LAW AND PROCEDURE, 7-9. JUDGMENT, 
3, 4. 


Conflict of Jurisdiction. See Courts. 
Consideration. See HUSBAND AND WIFE, 4. 
Constables. See SHERIFFS AND CONSTABLES. 


Constitutional Law. See Cosmon Law. Courts. INSURANCE. 
STATUTES. 

1, The legislature may change the rules of evidence. State v. 

FLOLG ORONO viaccess atest KFS Aleta are ela ela ete less CTR i taieieciony 


Distribution of Powers. 
It is the duty of the legislature to express the public will. 
This function does not pertain to the courts. Adams vw. 
WEtSDETYEL wo cewnc cence renee tree nenneneceasensserecresasans 


Class Legislation. 

3. There is nothing in the constitution of the United States 
or of this state which forbids classification of subjects for 
the purpose of legislation, the only limitation being that 
the classification must not be arbitrary. Farmers & Mer- 
chants Ins. Co. v. Dobney..... iere”sedbietg eee wince Sisseieiel a Siege ieee 0 diag 8 


2 


Due Process of Law. 
4. Section 9, chapter 12, Compiled Statutes, relating to the 
sale of mortgaged property, held not a violation of section 
3, article 1, of the constitution, as not due process of law. 
State v. Heldenbrand .......ccececeseees see a cee cenenee eaneeene 


Continuance. See CriminaL LAW AND PROCEDURE. 


Contracts. See ALTERATION OF INSTRUMENTS. ARBITRATION AND 
AWARD. COVENANTS. GUARANTY. HUSBAND AND WIFE. 
INSURANCE, LANDLORD AND TENANT. MARRIAGE. PART- 
NERSUIP. PRINCIPAL ¢ “URETY. SALES. SPECIFIC PER- 
FORMANCE. STATUTE 0. ‘ps. Trusts. Usury. VENpoR 
AND VENDEE. WORK ANXNL ...ABOR, 


1. A conditional contract to a corporation to be performed 
in the future is an offer whose acceptance within a rea- 
sonable time makes a valid contract. Omaha Loan & Trust 
CO. V. GOOMMEAN, cece cecccrcenceneceeneeereeessecerseeesenees 


2, An agreement to furnish bond in the sum of $150,000 to 
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Contracts—concluded. 


locate a university and commence building by May 1, 1888, 
and complete it by May 1, 1890, at a cost of $50,000 or 
more “and this and other buildings and campus to be used 


for university,” is not fulfilled by simply locating and 


erecting a building of the required cost within the time. 
Idem. 


. An action for damages for breach of contract to purchase 


securities can not be maintained by one who, after making 
such contract to sell, has received payment thereof by 
the muker of such securities and has canceled the securi- 
ties. Kay vy. McAuley... cccccccccenees ORES CICERO 


. Where fraudulent representations have been relied on in 


entering into a contract, held that the party defrauded 
may elect whether he will stand by the contract or rescind 
bs) CPOPPY:- Vi TOO GENS varices. Sie Ben aia via foie. o: bh a etd w-4 Salace DER ie a vanes 


Coroners. 
Evidence in an action on the official bond of a coroner, held 


not to sustain a verdict for the defendant. Burton v. Shill.. 


Corporations. See InJunction. ; 


1. 


Costs. 


2. 


The purpose of section 73 of the Code is to provide the 
manner of service upon a corporation. That section does 
not enlarge the number of jurisdictions in which suit may 
be brought. Western Travelers Accident Ass’n v. Taylors..... 


. A domestie corporation can be sued only in places provided 


by law, Idem. 


. Where the legislature provides the county in which a do- 


mestic corporation may be sued, such provision is exclu- 
sive. Idem, 


See WITNESSES. 


. The taxation of costs on a change of venue in justice court, 


is absolute. M688 v. Lindsey... ccc ccc cece cece eeneceeeces 


The taxation of an attorney fee as costs, is constitutional. 
Farmers & Merchants Ins. Co. v. Dobney... ccc. cece ccccccsene 


Counties. See WITNESSES. JUDGMENT, 38, 4, 


1. 


Commissioner Districts. Alteration of Boundary Lines. 
In mandamus to compel a county officer to call an elec- 
tion in one commissioner district, a determination that a 
vacancy existed because the commissioner had by change 
of boundary lines become a resident of another district is 
not an adjudieation that such commissioner would succeed 
the regular incumbent of such other district. State v. 
Haverty. ...cceeees I SCRE EERE EREERER 8 RED OM EE HD MAR alee Saeed 


. An officer becoming a resident of another commissioner 


district by the alteration of boundary lines does not 
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Counties—continued. 


or 


10. 


11. 


thereby succeed the commissioner. from such other dis- 
trict after the expiration of his term. Idem. 


. Alteration of district boundary lines will not deprive a 


county commissioner then holding office of his right 
thereto, although by such change his residence is with- 
out the lines of the district from which he was elected. 
Idem, 


. The board of county commissioners in counties having over 


125,000 population is empowered by section 54, article 1, 
chapter 18, Compiled Statutes, 1901, to alter the boundary 
lines of the diiferent commissioner districts of such county, 
for the purpose of adjusting such county to changing 
population, not oftener than once in three years. Ident. 


County Board. Orders. Taxation. 


. No appeal lies from an order of the county board disallow- 


ing a claim made in pursuance of the provisions of sec- 
tion 145, article 1, chapter 77, Compiled Statutes. Custer 
County v. Chicago, B. & Q. BR. CO... ccc ccc cece eect ene c eee ecens 


. An order of the county board in rejecting a claim, under 


section 145, article 1, chapter 77, Compiled Statutes, does 
not bar a claimant’s right to sue in the district court. 
Tdem, 


. A levy of a tax by a county board to pay judgments is 


unauthorized if there are no judgments. Iden. 


. An order of a county board allowing a claim against a 


county is not a judgment within the statute providing for 
a levy of taxes to pay judgments against the county. [dem. 


. Where county commissioners have made a levy of nine 


mills for general fund purposes, they can not levy a local 
tax in excess of the statutory limit without a vote of the 
people. Grand Island & W. C. R. Co. v. Dawes County....... 
Supervisors. Election. Vacancies. 
Under chapter 18, article 4, Compiled Statutes, 1901, where 
a county is divided into supervisor districts in which cities 
are located, entitled to two supervisors, they are to be 
elected at large by the electors of such city and contigu- 
ous territory, if any, and not by formation of two super- 
visor districts. State v. Welsh.....cececeecceccececerereeeens 
Where a vacancy oceurs in a board of supervisors in a 
county under township organization the remaining mem- 
bers of the board constitute a proper authority to fill such 
vacancy. State v. West...csccscceecers b eelbre/ore Wisse. a siete sues asec 
Treasurer. Fees. 


. A county treasurer is not liable to the county for fees 


earned and collected, unless in one year they exceed com- 


ot 


44 


461 


918 


INDEX. 


Counties—concluded. 


pensation allowed, together with salary of deputy and 
assistant. Barnes v. Red Willow County..... edie hjereie SUES A earee 


. Where a eounty treasurer dies, and a successor is ap- 


pointed for the unexpired term, the fees to be retained 
by both can not exceed, in the aggregate, the sum fixed by 
statute as compensation, plus the amount expended for a 
deputy and clerk hire. Idem. 


County Attorney. See ATTORNEY. JUDGMENT, 3, 4. 


L. 


The terms “prosecuting attorney” and “county attorney” 
are used interchangeably in our statutes, and are synony- 
mous. Bush v, State.........5 Sia stale a's! 4: yprdravasektaateserassusiass Sietets 


. It is proper for the county attorney, under the direction 


of the district court, to procure an attorney to assist him 
in the trial of a person charged with a felony, and such 
assistant is not required to take the oath and give a bond 
as deputy. Idem. : 


County Board. See Counrtiss. 


Courts. 


1. 


y 


ss 


Conflicting Jurisdiction. 
The holder of a tax lien may sue to foreclose in a state 
court though an action is pending between other parties in 
the federal court wherein such lands had been attached. 
Leh gle: 0 GOI 50 sins 08 og 80 viaie Vn 6 68 wig a ole 9:0 6:4 Oia eee aa ae beats 


United States Courts. 


. As the federal court is without power to enjoin the state, 


it is without power to enjoin the attorney general acting 
for the state. State v. Chicago, R. I. & P..R. O0...........0.. 


. The circuit court of the United States is without juris- 


diction to enjoin a state from the enforcement of its own 
laws. Idem. 


- It is no valid ground for the dismissal of an action by the 


state against a corporation that the federal court has 
enjoined the attorney general from the prosecntion 
thereof. Idem. : 


Covenants. 


1. 


3. 


2 


A deed by a minor conveyed to the grantee a valid title, 
and the covenants in such grantee’s deed to others were 
not broken until the minor thereafter disaffirmed the deed, 
Pritchett. v. Redick. .......4048 Chere eaceeesesass ee eebiewee saaeee 


. Covenants in dceds granted by persons holding under con- 


veyance by a minor were not broken until the minor dis- 
affirmed the deed, and hence the statute of limitations did 
not begin to run against the action of covenant until that 
time. Idem. 


Where a subsequent grantee satisfies a subsequent claim- 


505, 
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Covenants—concliuded, 


ant for breach of covenant by reason of disaffirmance of a 
contract by a minor, he becomes reinvested with the cov- 
enants running with his deed, and is entitled to sue the 
grantor holding under the minor. Idem. 


Coverture. See HUSBAND AND WIFE. 
Creditors’ Bill. 


1. 


A judgment is a condition precedent to a creditors’ bill. 
Moore v. Omaha Life ASSN. ccc cece cee ccc ener cnc eeee ee cseeeeee 


. Where a creditor has acquired a lien on the effects in the 


possession of the vendee through a fraudulent conveyance, 
he may enforce it by a creditors’ bill. Glover v. Hargadine- 
McKittrick Dry Goods C0........eeseee Pose eee heeerwos easiness 


. Equity may subject real estate owned by a judgment 


debtor to judgment, though the legal title is in another. 
Cochran v. COCHTON 6. ccc cece cence cence wee eeeees i alsiaiw.djesads 


. A finding that execution has been duly issued by the proper 


court and that a return nulla bona has been made is suffi- 
cient to show that defendant had no property subject to 
levy of execution. Idem. 


Criminal Law and Procedure. See ASSAULT. ASSAULT AND BatT- 


5. 


TERY. BASTARDS. COUNTY ATTORNEY. HomicmpE. INDIcT- 
MENT AND INFORMATION. INSTRUCTIONS. INTOXICATING 
Liquors. RAPE. WITNESSES. 


Alibi. 


. Where the defense is an alibi the presence of the accused 


at the locus in quo must be established beyond a reasonable 
doubt. Nightingale v. State........ Sa Paege’ wereidiele'S ooerass 


Arrest of Judgment. Discharge. 


. Where no information or indictment is filed against a de- 


fendant during the term at which he was held to answer 
he is entitled to be discharged. Cerny v. State.........0665 


. If at a subsequent term to that at which accused was held 


to answer an information is filed to which the defendant 
pleads, the court has jurisdiction and after verdict and 


‘conviction a motion in arrest of judgment is properly de- 


nied. Idem. ; 
Calling Witnesses. 


. The refusal of the state to call certain witnesses on second 


trial whose testimony on a former trial had been im- 

peached, when the same facts can be proved by certain 

other trustworthy witnesses, is not prejudicial. Argahright 

@. State ... cree eee eeee iih stele eione Some breiats foe tince oSeawers ecestine 
Change of Venue. 

In a criminal case an application for a change of venue is 

addressed to the sound discretion of the trial court and its 
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Criminal Law and Procedure—concluded. 


6. FE 


10. 


11. 


12, 


13. 


14. 


15. 


16. 


17. 


ruling thereon will not be disturbed when no abuse of dis- 

eretion appears. Idem. 

The overruling of an application for a change of venue is 

not error where it is not shown that the defendant can 

not have a fair trial in the original venue. /dem. 
Confessions. 


. A prisoner confined in jail is not necessarily under coer- 


cion, in such a sense as to preclude his making declarations 


against interest. Cotl v. State..... cc ccc cece cece eee tees wees FORA 


. Where a person charged with a crime makes a voluntary 


statement against his interest, it is uot required to prove. 
as a foundation for its admission, that he was informed 
that the admission might be used against him. Idem. 


. The voluntary confession of a prisoner is properly admissi- 


ble in evidence. Idem. 
Reinoeht v. State oo. cece cere cence ence eaes erecta 
Copy of Information. 
The state is only required to furnish defendant with one 
copy of the information. Bush v. State............. ae sarah he 
Evidence. 
A witness can not testify that the tracks of a horse were 
made by a horse defendant was known to have ridden, or 
so to opine. Russell v. State ..... cece ee eee . 
In prosecution for rape evidence bearing upon the iiimate 
facts and tending to show the intent of the defendant 
toward the prosecutrix is admissible. Reinvehl v. State..... 
Prior to the adoption of the constitution, no person had 
the inherent right to establish his defense in every in- 
stance by oral evidenee. State v. Heldenbrand 


cee ewe ey 


Physicians, in a prosecution for homicide, having used the 
deceased’s skull and a photograph thereof in explanation 
of their testimony it was proper to admit them as ex- 
hibits in the case. Savary v. State...........5- Heeb poererries 
Preliminary Examination. Waiver. 
A preliminary examination may be waived. Reinsehl vr. State. 
Time of Trial and Continuance. 

Tn a criminal prosecution for a felony after a plea of gen- 
eral issue and the swearing of a jury an objection that the 
defendant was held to appear at a subsequent. term or that. 
the information was filed at a term previous to the one at 
which he was held to appear, comes too late. /dem. 

It is not error to overrule a motion for a continuance on 
the ground that a witness is absent, where the state ad- 
mits the witness, if present, would testify as stated in the 
affidavit in support of the motion, and that the statement 


' jn the affidavit might be nsed in evidence on the trial. 


Russell v. State oc. ccccccecevececce ides. 


rs ee ec eseaes 
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Crops. See LANDLORD AND TENANT, 


Damages. See DeaTH By WroxcruL Acr. Hicnways. NEGLI- 
GENCE. REPLEVIN. WATER AND WATERCOURSES. 


Death by Wrongful Act. 
1. A petition in an action for wrongful death, under chapter 

21, Compiled Statutes, must show a pecuniary injury to de- 
cedent’s widow or next of kin. Tucker v. Draper 


2. In an action for wrongful death under chapter 21, Com- 
piled Statutes, petition held to sufficiently state a pecuni- 
ary injury to decedent’s next of kin as against a general 
demurrer. Idem. 

38. Where there was proof tending to show that the next of 
kin, the father, was receiving from the deceased pecuniary 
assistance in supporting the mother, brothers and sisters 
of the deceased it was not error to admit proof of the 
existence of such relatives. South Omaha Water-Works Co. 
wv. Vocusely ......64 Shas cies Siaeaw eas ojo actinciswere neces digsaiSi hae lecadecers 


Deeds. See CovENANTS. 
Default. See JUDGMENT. 
Deficiency Judgment. See MonraacGEs, 3, 4. 


Depositions. 

1. Where a deposition is taken by one party to a suit and is 
not used by him, his opponent may use it in ‘evidence. 
Hamilton Brown Shoe Co. v. Milliken... cc cece cece Jb araveis tons arse 

2. Where a deposition has been taken by one party and is 

; not used by him, and where the deponent has been exam- 
ined as to different transactions, the opposite party may 
introduce that part of the deposition which relates to 
one or more transactions but should not be permitted to 
introduce a portion of his testimony on any given subject 
while declining to introduce all the witness has said on 
that subject. Idem. 


Deposits in Court. See ExEcurrion, 1. 


Descent and Distribution. See ALIENS. BASTARDS. 
Heir held authorized to foreclose a mortgage made to his 
ancestor in his own name. Plummer v, Park........ eee 


Description. See TaxaTION, 16. 


Directing Verdict. See FRAUDULENT CONVEYANCES, 13. NEGLI- 
GENCE, 2. QUESTIONS FoR JuRY. TRIAL, 7-11. 


Dismissal. See APPEAL AND ERRor, 17. 
1. Stvikine cause from docket. 
See TRIAL, 20. 
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“ismissal—concluded. 
2. It is no valid ground for dismissal of an action by the state 
against a corporation that the federal court has enjoined 
the attorney general from the prosecution thereof. State 


o. Ohicayo, R. I. d P. R. C0........ aisbéte S500, 6% Be re 
Distribution of Powers. See ConsTiTuTIONAL LAw, 2. 
Divorce and Alimony. See PARENT AND CHILD. 3 


A decree of divorce obtained by a wife upon service by pub- 
lication, without appearance of defendant, in a foreign 
state, is a bar to an action for alimony in this state. 
Eldred vy. EUAved. ccc ccc cece cece een enec ee eeensees ree teeeeeee 


Dockets. See JusTicEs OF THE PEACE. 
Domicile. See MINORS. 
Due Process of Law. See ConsTIruTIONAL Law, 4. 


Ejectment. 
1. Evidence examined, and held conclusively to establish plain- 
tiff’s right to a verdict. Melson v. City of -Omaha............ 


2. Plaintiff in an action for ejectment, must rely for recovery 
on the strength of his own title and not on want of title 
in his adversary. Abbott v. Coates..... ssdkaroneige asa"aie Sisiate eats 

3. Where a sheriff’s deed has been executed upon a confirma- 
tion of sale in a proceeding to foreclose a tax lien, the 
grantee may maintain ejectment against an adverse claim- 


ant. Idem. 
4. In ejectment, a receiver to collect rents will not be ap- 
pointed before judgment. Smith v. White...... a sieyaelsteubie Wieser 


5. In ejectment, where plaintiff claims under a sheriff’s deed 
on foreclosure, to which defendant was not a party, and 
defendant under prior unrecorded deed, the burden is on 
plaintiff to show that he took the mortgage without. notice 
of defendant’s title. Idem. 

Election of Remedies. See Conrracts, 4. 

A suit having been brought for the malicious attachment of 
the plaintiff’s property, did not constitute an election of 
remedies so as to preclude plaintiff from subsequently 
bringing action on the attachment bond. Simons v. Fayan.. 

Elections. 

1. The form of ballots should be uniform throughout the 
state. State v. Frye........... Soe Saw res ee eruseansa adaders a eh eravee ies 

2. It is the duty of the proper officer in preparing all official 
ballots to put at the top and left side of the ballot, in 
black-faced capital type, not less than one-eighth of aninch 
high, the name of each party having candidates on the 
ballot, and to the right of each party a circle one-half inch 
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in diameter, with leaders connecting the party name to. 


each circle. Idem. 
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Electricity. 


1. 


Evidence that a lad of seventeen years touched a guy-wire 
of an electric light post held insufficient to show contrib- 
utory negligence. South Omaha Water-Works Co v. Vocasek.. 


. Instruction that if a lad, knowing that a guy-wire was car- 


rying an electric current, voluntarily touched it, he was 
guilty of contributory negligence, held properly refused. 
Idem. 


Equity. See EstopprEn. 


1. 


2. 


Poor judgment is no basis for relief in equity. Jones v. 
Stewart ..... Chee cee ner sencerens cacees Cabana acaee eaeescesees 
A general demurrer to a petition for setting out an equi- 
table cause Of action, teld equivalent to a demurrer for want 
of equity. Glover v Hargadine-McKitirick Dry Goods Co...... 


. Questions of fact on equitable issues, held properly submit- 


ted to the jury. Lewis v. North... .cccccc cece cee ceececcceee 


. A court in equity may submit any disputed question of fact 


to the jury. Idem. 


Estoppel. See BANKS AND BANKING. 


1. 


Plea of estoppel. Former opinion withdrawn. Plummer, 
Perry & Co. v. Rohman.........6. wie 00's /%e-0le wee bisa ate citteeee . 


. To sustain estoppel for omissian to speak, there must be 


opportunity and apparent duty. Smith v. White............ 


. Evidence in ejectment held insufficient to sustain plaintiff's 


plea of estoppel. Idem. 


. In order to estop a party by mere silence, it must appear 


that the person claiming the benefit of the estoppel was 
ignorant of the rights of the party against whom the 
estoppel is alleged. Union State Bank », Hutton..... se eneeee 


Evidence. See ACKNOWLEDGMENT. APPEAL AND ERROR, 21-27. 


Bastarps. Bitts AND NoTEs. CRIMINAL LAW AND PRo- 
CEDURE, 11-14. DEATH By WronGFUL ACT. DEPOSITIONS. 
EJECTMENT. FRAUD. FRAUDULENT CONVEYANCES. HoME- 
STEAD. HomicipE. INSTRUCTIONS. INSURANCE. MALICIOUS 
PROSECUTION. MASTER AND SERVANT. PAYMENT. RAPE. 
REPLEVIN. SALES. TRIAL. WITNESSES. 


1. The legislature ‘may change the rules of evidence. State 


V. HeldendDrand .icccccccccocccccrccccneveccevessssscenssevece 
: Adnissions. “Pleadings. 


. An offer to prove payment is not in every case an admis- 
-sion that the plaintiff once had an actionable demand. 


Barker v. Wheeler. .....ccseecsees See wie e Rees wii sibeieled eewteees 


. A petition filed in the county court in an action which was 
dismissed without prejudice held not admissible in a subse- 


quent suit commenced in the district court. Hamilton Brown 
Shoe Co. v. Milliken... cece cscs cess aera ceecceeeeerscvtecsceens 
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Evidence—concluded. 


Documents. 


: Entries of material facts on the docket of a justice of the 


peace, are evidence thereof. Goldstein v. Fred Krug Brewing 


Heatrinsice Eridence. 


. Extrinsic evidence is admissible to locate lands conveyed 


by sheriff’s deed by general description. Abbott v. Coutes.... 
Judicial Notice. 


- The possible period of gestation is not within the judicial 


notice of the courts. Erickson v. Schmill....... ccc. ccc ee PETE 


Preponderance. 


. An intervener, claiming a fund in dispute, must, if his 


claim is adverse to both, establish it by a preponderance 
of evidence. Racek v. First Nat. BANK. .....cc cece scceveeees 


Values. Witnesses. 


. The determination of the competency of witnesses to tes- 


tify as to their opinion of the value of real estate, which 
is the subject of controversy, rests largely in the discre- 
tion of the trial court, and a ruling thereon will not be 
disturbed on review except when clearly erroneous as a 
matter of law. Omaha Loan & Trust Co. v. Douglas County... 


Exceptions. See APPEAL AND Error. Brity or Exceprions. 1N- 


STRUCTIONS, 


Execution. 


1. 


Execution is a proper process to enforce a decree directing 
a defendant to pay money into court. Stuart v. Burcham... 


Appraisement. 


. When the appraisers are familiar with tee property a sale 


is not invalidated, because the appraisement was not made 
upon actual view of the premises. Bostwick v. Keller........ 


. A copy of an appraisement of lands made for the purpose 


of judicial sale, must be filed with the clerk of the district 
court forthwith. Idem. 


. Where an appraisement on foreclosure is set aside, and the 


new appraisement is much higher, a mortgagor has no 
ground of complaint. Ackerman v. Allender....... see eee eens 


. An order vacating an appraisement on the ground that 


one of the appraisers is not a freeholder, in the absence 
of evidence, will be presumed to have been made on suffi- 
cient showing. Idem. 


. Appraisal of lands on foreclosure sale in one body held 


sufficient in absence of showing that the land consisted of 
separate tracts. Jowa Loan & Trust Co. v. Whistler............ 


. Where the return of the sheriff shows that the appraisers 
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Execution—continued. 


10. 


11. 


12. 


13 


14. 


16. 


1%. 


18. 


19. 


were freeholders, it is prima facie evidence of that fact. 

Idem. 

An appraisement of real estate for the purpose of a judi- 

cial sale can not be assailed on the ground that the ap- 

praisers were mistaken in their valuation. Cole vu. Willard.. 
Confirmation and Vacation. 


. Mere difference of opinion as to value of real estate sold 


on foreclosure, is not a ground of objection to confirma- 
tion. Goldsmith v. Wright. 0... cs cece e eee eewes sind by ecGiGie oer eyeie. 


Mere constructive service of a resident defendant in the 
main case not a necessary party, is not sufficient ground 
for the setting aside of a sale in foreclosure. Nelson v. 
Nebraska Loan & Trust Co........... Ho motiowiar aches . 


Levy. Custody of Property. 
Levy on personalty under execution issued on voidable 


925 


839 


763 


549 


judgment, and the taking possession thereof, place the . 


property in custodia legis. Pithin v. Burnin. .ccccccccecnee 


An execution issued on a judgment confessed for the pnr- 
pose of defrauding creditors, can not be treated as a 
nullity by another officer holding process against the judg- 
ment debtor. Idem. 


When personal property has been lawfully seized under 
mesne or final process, successive levies upon the same 
property may be made thereon by the same officer, or such 
officer may be charged as garnishee in a proper proceed- 
ing and the property bound from the time of the service 
of the summons in garnishment, Idem. 

Where personalty has been levied upon under execution, 
it is not subject to a lawful second levy by another officer 
under a different process. Idem. 


5. Where a constable has levied on personalty and taken the 


property in his possession, he can not be interfered with 
by an officer holding another process. Idem. 


‘The test of the validity of a levy upon personal property 
is wheth*r or not the acts of the officer have been such 
as wouid make him liable as a trespasser but for the pro- 
tection aiterded him by his writ. Jdem, 

Battle Creek Valley Bank v. First Nat. Bank. ...cccceccccceeees 
Physical seizure held not necessary to validate a levy of 
execution on chattels. Idem. 

Notice of Sate. 

Notice of sale on foreclosure held sufficient. Iowa Loan & 
Trust Co. v. Whistler......... atom e ce en cc ceseesees Qs bialore Bie ois ols 
It is no ground for setting aside a foreclosure sale that 
a party not necessary to the action was only ‘constructively 
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Execution—concluded. 
served while he was a resident. Nelson v. Nebraska Loan & , 
Trust CO0.......6. bate eben eee e eee ee reece concen a esseeeneees 
Title of Purchaser. Liens. 

20. Where land is sold pending an appeal and the judgment is 
reversed, the title of purchaser to property may be set 
aside on review. ‘Troup v. Horbach.........+++- esata anere-s use e-sFece 

21. A purchaser at judicial sale is subject to liens deducted 


from appraisement. Battelle v. McIntosh.......eccceceeeeess 


Executors and Administrators. See ABATEMENT AND REVIVOR. 


ie) 


DESCENT AND DISTRIBUTION. 
Action for Specific Performance. 


. The administrator of a deceased vendor can, under section 


323, chapter 23, Compiled Statutes, 1899, prosecute a ven- 
dee for specific performance. Solt v. Anderson............ 


Allowance and Payment of Claims. 


. On appeal from an order disallowing a claim against a 


decedent’s estate, an answer that it originated in a fraud- 
ulent transaction does not raise a new issue in the ap- 
pellate court. Graham v. Estate of Townsend..........eeees- 


. Under objections to a claim presented for allowance to the 


probate court (1) that deceased did not, at the time of his 
death, owe claimant anything whatever, and (2) that the 
estate did not owe claimant anything at the time the ob- 
jection was filed, the administrator may prove payment, 
release, fraud or any other fact which will show that 
claimant has no valid claim against the estate. Idem. 


. Evidence held to show surety of decedent compelled to pay 


claim against decedent's estate authorizing him to recover 
the same from the estate. Harman v. Harman.......0....4. 


. Where a decedent’s surety is compelled to pay the debt of 


his principal it is immaterial whether the surety pays the 
claim before or after the hearing thereon in probate court. 
In either case he may appeal in the name of the original 
claimant. Idem. 


. Where the surety for a decedent is compelled to pay a 


claim pending against the estate of his principal, he may 
take an assignment of the claim and proceed in the name 
of the original claimant or in his own name. Idem. 


Exemptions. See HomEsTEAD. 
Exhibits. Skull of deceased and photograph thereof. See 


CriuinaL LAw AND PROCEDURE, 14. 


Federal Courts. See Courts. 
Fees and Salaries. See ATTORNEY AND CLIENT. COUNTIES. GUAR- 


DIAN AD Litem. INSURANCE, 13. SHERIFFS AND CoNSsTA- 
BLES, WITNESSES. 
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Fellow Servant. See MAsrEr anp SERVANT. 
Felonious Assault. See ASSAULT. 


Findings. See APPEAL AND Error. TRIAL. 


Fixtures. 
The right of a tenant to remove agricultural fixtures ex- 
pires with the tenancy. Stevens v. Burnham.........+ seas 


Forcible Entry and Detainer. 

Where a defendant in an action of forcible entry and detainer 
had appealed from a judgment rendered against him for 
restitution the appeal is void in toto, and the right to a 
writ of restitution may be enforced. State v. Fields....... 

Foreclosure. See EXECUTION. : 
Foreign Corporations. See BUILDING AND LOAN ASSOCIATIONS, 
Forfeitures. See INSURANCE. 


Fraud. See SALES. SPECIFIC PERFORMANCE. STATUTE OF FRAUDS. 
WILL8. 

1. A person is justified in relying on a representation madc 
to him in all cases where the representation is a positive 
statement of fact and where an investigation would be re- 
quired to discover the truth. Perry v. Rogers........+.++0-+ 

2. Rulings on admission of evidence in an action for deceit 
reviewed. Jones v. Stewart. .ceccccessesceserccccvreee so seeee 

3. Where persons are dealing with each other on equal terms 
and no confidential relation exists between them, neither 

‘is bound to disclose superior information he may have re- 
specting the transaction. Idem. 

4, Poor judgment, in the absence of fraud, forms no basis for 
relief. Idem. 

Sela v. HOCKnell..cccccccccerseccsscsscevsevevcessces osceerees 


a 


. Where it is sought to establish fraud in representations 
made to a mercantile agency upon whose report credit 
was extended to a merchant, the evidence must connect the 
merchant with making the report upon which the credit 
was given. Cream City Hat Co. v. Tollinger......... Gates Aeeese 


Fraudulent Conveyance. See HussaND AND WIFE. 
4. A court will protect a creditor against fraud, but can afford 

no relief against poor judgment and unfortunate trades. 

Nelz v. Hocknell.........- ee eeeweee eee rrr ‘ 


2. Evidence held not to show conveyance by debtor was in 
fraud of his creditors’ rights. Idem. 
Confession of Judgment. 
3. A judgment confessed with the intent to defraud cred- 
itors, held voidable at the instance of the person attempted 
to be defrauded. Pitkin v. Burnham... cccscccscerscceccssae 
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Fraudulent Conveyance—cuntinued. 


4, 


10. 


11. 


1k. 


13. 


14, 


15. 


A levy of an execution on a judgment confessed to hinder 
creditors, may be vacated by such creditors in a proper pro- 
ceeding. Idem. 

Hvidenee. Proof. Intent. 


. In an action to set aside a conveyance as fraudulent, the 


defendant, under a general denial, may disprove the charge 
of fraud. Plummer, Perry & Co. vo, RONMAN.. 0c. ..ccee wees ee 


. A party pleading facts which would estop an adverse party 


to assert a lien on property is not entitled to show that 
the party against whom estoppel is alleged is precluded 
from asserting the rights of an unsecured creditor. Idem. 


. When a father transfers all his property to his children 


and then incurs a large indebtedness for property, a large 
part of which he also transfers to his children, in a suit, 
by a creditor to set aside such transfer as fraudulent the 
burden of proof is on the grantees to show a sufficient con- 
sideration for the transfer and that the same was made in 
good faith. Ayers v, WulCOtL.. 0. cece ec eee rete n eee e eee 


. A voluntary conveyance made with the intent of the 


grantor to defraud subsequent creditors is void, as against 
such creditors, without proof that the grantees had notice 
of the fraudulent intent of the grantor. IJdem. 


. Evidence in a suit to set aside a fraudulent conveyance, held 


not to sustain a judgment for defendant. J/deni. 

Held to sustain. Berry v. Berk... ccc ccc cece cece tc ecw eecaes 
Evidence held not to show conveyance by the debtor was in 
fraud of his creditor’s rights. Selz v, Hocknell............. 
Admissions of vendor in presence of vendee, before pay- 
ment of consideration, as to fraudulent intent held com- 
petent. Bender v. Kingman........... Oe e eee e cee en ecees sees 


While by reason of section 12, chapter 32, Compiled Stat- 
utes, the intent of the vendor in an alleged fraudulent con- 
veyance ‘is always a question of fact, it does not follow 
that such question of fact must in every case be left to 
the jury. Idem. 


A. verdict held properly directed, where the vendor’s pur- 
pose in making the sale was clearly to hinder creditors 
and the purchaser had knowledge thereof. Idem. 


Indebtedness. Intent. 
The fact that a debt was contracted after the conveyance 
was made is no defense, where the conveyance was made 
with a view to incurring the indebtedness and avoiding 
its payment. Ayers V. WolcOth...... cece cence ence nec ee canes 
Parties. 
The vendor in a fraudulent conveyance, held a proper party 
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Fraudulent Conveyance—concluded. 


16. 


17. 


“18. 


19. 


20. 


21. 


22. 


23. 


24. 


in an action by a creditor to set the instrument aside. 
Glover v, Hargadine-McKittrick Dry Goods Co0......eceeeeeeees 
The vendor in a fraudulent conveyance is always a proper, 
but not in all cases a necessary, party in an action by a 
creditor to set the instrument aside. Idem. 


Payment or Satisfaction of Debdts. 
A mortgage in good feith to a bona-fide creditor held not 
fraudulent per se, because including a debt due another 


creditor which the mortgagee agrees to pay. Berry v. Berk.. 


In an action to set aside a mortgage as fraudulent, the in- 
quiry is whether it was given to secure a bona-fide debt. 
Idem. 


A debtor who has made a fraudulent conveyance may 
afterwards transfer the property to a creditor who is will- 
ing to receive it in satisfaction of his claim. Graham v. 
Estate of Townsend... ccccsccccccveececs aieerenteeie Waveivineweataweiene 


Subsequent Creditors. 

Subsequent creditors who have not been prejudiced can 
not attack a fraudulent conveyance or assert any right 
under section 17, chapter 32, Compiled Statutes, 1899. Idem. 
A subsequent éreditor can not successfully assail a fraud- 
ulent transfer of property without showing that he has 
been actually defrauded thereby. Racek v. First Nat. Bank... 
2 Void Conveyances. 

Transfers made in trust for the use of the persons making 
the same are void as to creditors. Idem. 

Under section 17, chapter 32, Compiled Statutes, 1899, con- 
veyances and assignments made to defraud creditors are 


not void generally, but only as against persons defrauded. 
Idem. 


Where a fraudulent transfer of property or choses in ac-: 


tion is made in trust for the use and benefit of the person 
making the same, it is void both as to existing and sub- 
sequent creditors. Graham v. Estate of Townsend..... ees apis 


Garnishment. 


1. 


An intervener who claims a fund in dispute between a 
plaintiff and defendant must, if his claim is adverse to 
both the original parties, establish his right by preponder- 
ance of the evidence. Racek v. First Nat. Bank.......0..00. 


. A proceeding in garnishment binds the garnishee from the 


time of the service of notice, and the property is .not 
thereafter subject to levy on process thereafter issued. 
Pitkin v. Burnham .iccccccccceeee i ee dois Tie eee ae wit cas eae aioe 


German Language. See WILLS. 
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Guaranty. See INDEMNITY. STATUTE OF FRAUDS. 
1. Guarantor of mortgage can not. obtain lien as against mort- 
gagee, by purchasing real estate at tax sale. Concordia Loan 
& Trust Co. Vv. PArrotte.. cece ccc cece eee erence tence enenenes 629 


2. Indorser and guarantor of mortgage note who pays taxes 
to protect his guaranty can not, as against the mort- 
gagee, obtain a superior lien by buying at tax sale. Jdem. 


Guardian Ad Litem. See APPEAL AND Error, 16. 
Harmless Error. See APPEAL AND ERROR. INSTRUCTIONS. 


Highways. 

1. Nominal.damages can not be recovered in an action against 
a county upon an allegation that the same were sus- 
tained by reason of the grading of a street adjacent 
to the property of the owner on the theory that the board 
of county eommissicners were guilty of a breach of official 
duty to plaintiff in not serving notice and having an as- 
sessment of damages and benefits. Omaha Loan & Trust Co. 
D. DOUGTAS COUNLY. co cece cece cere ence nee e neat te ee neeeeeenene 1 


2. An injunction will not lie to restrain the opening of a 
road, merely because an appeal is pending on damages. 


Dionberger v, Pelton. veces ceccces ccc esceseceeteceveeucs datiois 252 
Homestead. See HusBanp anp WIFE. 

1. No one can have two homesteads at the same time. 

Davis v. Kelly...... Siok eee ule eS saat putes pecans SBieat sieom See eve 8 , 642 
Abandonment, 

2. Where a homestead has once been occupied, the burden is 
upon the creditor to show abandonment. Union Stock Yards 
Nat. Bank v. SMOUlb. cc cccccceccccccvceevees DEA Re wea eearese ts 227 

Constructive Occupancy. 

3. Bare intention to occupy property as a homestead at 
some future time, is not sufficient to impress it with that 
character. Davis v. Kelly. ....... ccc eeee ROR a we. 642 


4, Where property not occupied by the claimant and his fam- 
ily is claimed as a homestead, such claimant must show 
constructive occupancy. deme 


5. Actual occupancy is not absolutely required in every case 
where a homestead is claimed. But ocenpancy is the test 
established by statute and it is only through liberal con- 
struction to meet the beneficent ends of the statute that 
certain substitutes therefor have been permitted. Idem. .642, 644 


6. Constructive occupancy of a homestead is where property 
occupied as a homestead has been temporarily vacated 
without abandonment and with a bona-fide and subsisting 
intention to return, Idem. 
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Homestead—concluded. 


7. 


Dedbts Privr to Issuance of Patent. 
Land acquired under the homestead laws of the United 
States is not liable for the debts of the patentee con- 
tracted before the issuance of the patent. Jackett v. Bower.. 


Execution Sale. Notice to Sheriff. 


. When the execution debtor notifies the sheriff that the 


premises about to be sold are his homestead, and claims 
the same as exempt before sale made, the creditor must 
proceed under section 5 et seq., chapter 36, Compiled Stat- 
utes, 1899. Union Stock Yards Nat. Bank v, Smout........ aie’ 


Mortgage Prior to Final Entry. 


. Where a homestead-claimant, after entry and occupancy 


under the U. S. homestead law, executes a morigage on 
the land but dies before he was entitled to make final 
proof, his heirs perfecting the entry, as against such heirs 
the mortgage created no lien. Marley v. Sturkert.......6+ : 


Homicide. 


1 


10. 


. Evidence held to sustain a conviction of murder in the 


first degree. Bush v. State... 2. ccc cece cee ence cee neeeeees 


. Evidence held to justify a conviction of murder in the first 


degree. Argabright v. State. ..cccccesseceeseas ia eielowes Taeetad 


. A verdict finding defendant guilty of murder in the first 


degree held not the result of passion or prejudice. Idem. 


Evidence held sufficient to support a verdict of murder in 
the first degree. Savary v. State...... SistaseLeretaye aia Seta wieca's 4,404% 


. In a prosecution for homicide an instruction defining mur- 


der in the first degree held not erroneous. Idem. 


. An instruction on a trial for murder reviewed and held 


not erroneous. Coil vV. State... ccc cece er evens een ee er 
Information. 


. Under chapter 54 of the Criminal Code, an information lies 


for the prosecution of one charged with a capital offense. 


Idem. 
Irresistible Passion, Cooling Time. 


. In a prosecution for homicide, a request for instruction on 


determining on the necessity of cooling time refused. 
Savary v. State ....... sedis FALE e abate hse 5s Sane tha Nibeara aeties oe 


. Where a homicide was alleged by defendant to have been 


committed as the result of sudden impulse and irresistible 
passion, but it appears that the party deliberated and that 
there was time for cooling, the provocation for homicide 
is immaternal. Idem. 


‘A request for an instruction was in the following lan- 


guage: “The court instructs the jury that where anger is 
shown to have existed between the parties to a killing 
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Homicide—concluded. 


11. 


12, 


before there could be deliberation and the premeditation 
growing out of the killing the slayer should have had time 
for his passions to cool and to deliberate in his rational 
moments over his trouble before he could be convicted of 
murder in the first degree if he subsequently slew the 
party with whom he had the trouble; and if you find from 
the evidence beyond a reasonable doubt that prior to the 
difficulty that took place between the defendant and [the] 
deceased at the door of the commissary the deceased and 
the defendant had some difficulty, then before the jury 
could find any deliberation or premeditation they must 
prove some act of hostility either committed or threat- 
ened by the defendant toward the deceased, before they 
could find that the act committed by which the deceased 
lost his life was committed with deliberation and premedi- 
tation,” held not error to refuse. (Record, p. 20.) [dem..166, 
£+> Green v, Commonwealth, 83 Pa. St., 75. 


Self-Defense. 
An instruction as to the law of self-defense held not preju- 
dicial and erroneous. Coil v. State....... evatasdtesenievers tds Miele ek 


An instruction that one who shoots through mere coward- 
ice will not be justified on the ground of self-defense held 
proper. Idem, 


Husband and Wife. See DivorcE awp ALIMONY. MARRIAGE. 


PARENT AND CHILD. 


. The common law disability of a married woman to con- 


tract, is in force in this state except as abrogated by stat- 
ute. Citizens State Bank of Wood River v. Smout..... seine Detar 


. A married woman may make contracts only in reference 


to her separate property, trade or business or upon the 
faith or credit thereof and with the intent to charge her 
separate estate. Idem. 


Where, in an action on a married woman’s note she pleads 
coverture, the burden is on the plaintiff to show that it 
was given with reference to her separate property and 
with intent to bind it. Idem. 


. The release of a homestead vight is a sufficient considera- 


tion to support a contract made between husband and wife 
for an equal division of the money derived from its sale. 
Racek ov, First Nat. BANK. ccc ccc cece scence cece eeseescans eae 


. A contract of suretyship is binding on a married woman 


when made on the faith and credit of her separate estate. 
McKell v. Merchants Nat. Bank........... eee ee ene es eresenees 


. The liability of .a married woman on a contract made 
within the scope of her statutory capacity, is to be de- 


175 


15 


223 


669 


605 


INDEX. 933 


_ Husband and Wife—concluded. 
termined by the rules applicable to persons of full capac- 
ity. Idem. = 
7. In an action against a married woman, where she pledged 
her separate estate, an answer averring that she had no 
property in ‘her own right states a good defense. Idem. 
Illegitimate Children. See BasTarps. 
Impeachment. See NEw TRIAL. WITNESSES. 
In Custodia Legis. See ExrEcurion, 11. 
Indemnity. See PLEDGES. PRINCIPAL AND SUKETY. re ait 
Indians. 
A note given for a sublease of lands leased from Indians, 
can not, be enforced by a bona-fide holder under the United 
States statute making any contract with respect to such 


lands absolutely void. Larson v. First Nat. Bank of Pender.. 303 
See Britis aND NOTEs. 


Indictment and Information. See AssAULT. ASSAULT AND Bat- 
TERY. HowmicipE. Rape. 
1. All criminal prosecutions must be carried on in the name 
of the state. Worthen v. Johnson County...ccscccerecsveseee THE 
Copy for Accused. 

. The state is required to furnish the defendant with only 

one copy of the information. Bush v. Stdte......ecereoeees, 128 
Failure to File. 

. Where no information or indictment is filed during the 
term at which the accused is held to answer, he is en- 
titled to be discharged. Cerny v. State ......seeeeeveee eens. 626 

Negative Averments. 
4. The rule is that only such exceptions and provisions of a 
statute are required to be negatived in an information as 
are part of the description of the offense. Holt v. State.... 134 


wD 


to 


Verification. 
. An information charging murder may be verified by the 
prosecuting attorney of the proper county. Bush v. State.. 128 


Or 


6. The deputy clerk of the court can swear the county attor- 

ney to an information. Nightingale v. State....... diene cae: BEL 
Waiver of Defects. 

7. On a prosecution for felony, the accused waives all de- 
fects which may be objected to by a motion to quash or a 
plea in abatement, when he demurs or pleads. Reinoeht 
DV. SEALE voc cccccceeceeenecees meee cen b ene e een eeenanesarsaes 619 

Infants. See Divorce aNp AtLimony. INTOXICATING Liquors. 
PARENT AND CHILD. 

An emancipated minor may acquire a residence of his own. 

Russell v. State .....--+ ere r or eT others eerste se sale: OLS 
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Information. See INDICTMENT AND INFORMATION. 


Injunction. See Courts. Hiauways. TaxaTION, 3-5. 


1. 


3 


The transfer of stock of a corporation may be enjoined 
at the suit of the owner when a hank of another state 
has wrongfully received it in pledge and is attempting to 
have it transferred to it. Reynolds v. Touzalin Improvement 


COs i nee eas oH BN Nw ee she PUSOC eS ee AD Job Galea Mel bye Sie BH sisi dope area ey 


. The extension of a franchise, though made in the form of 


an ordinance, held not free from the interposition of the 
courts by injunction where contrary to the city’s statutory 
charter. Poppleton v. Moores...........0e.008 Eases nl SHO aia Se tos 


. In determining whether a writ is a temporary order of 


injunction or a temporary restraining order, the form of 
the order is the test. State v. Baker......ccccccesceeees Acre 


. Writ set out and construed to be a temporary order of in- 


junction. Idem. 


. Temporary order of injunction reviewed and held not to 


dispossess the defendant city of the right to regulate and 
control its streets and alleys, and not to be void for that 
reason. Idem. 


. The chief feature of a temporary restraining order which 


distinguishes it from a temporary order of injunction is 
that the former contemplates a further hearing upon no- 
tice upon an application for the latter. Idem. 


Instructions. 
Alibi. 
1. Instruction as to alibi held not erroneous. WVightingale v. 
SUE. 6.5 bichon SEES BERHA aae UR OE ROR RENAE Wa ietnareie wale 
Assumption of Facts. +. 
2. An instruction which without warrant assumes the possi- 


4. 


ble existence of a material fact, is erroneous. Van Nortwiel-: 
i TI OUOUIC sa. 6a:fa la io 6 8u 684 niin wile avis 0) we (ose 9 6 ele boo aiwio' ss VANES ACS A aes 


Conflicting, 


. Instructions that are conflicting or misleading are errone- 


ous. Faulkner v. Gilbert... ccc cece cece tee e tees eesecees 


OVEN. ce ceeee cee reercsenereae oe Rens esecevecsce 


Cumulative. 


. It is not error to refuse cumulative instructions. Arga- 


bright v. State... cece cece tee c cece eens Seasbioust'a Sisieeicie ase’ 
Harmless Error. 


. Where the plaintiff in error could in no view of the case 


recover on the issue covered by the instruction of which 
he complains, the error, if any, is without prejudice. 
Lodds v. McCormick Harvesting Machine Co...... sot sescevccene 
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Instructions—continued. 


7. 


10, 


11. 


13. 


14. 


16. 


Language. 
The use of the words “as in sound reason” in an instruc- 
tion on the law of self-defense, held not prejudicially erro- 
neous. Coil v. State............. Seals nsaialene Ses SEAWEED One eee 


. In an instruction as to the consideration of evidence by the 


jury, the use of the word “impartial” does not render the 
instructions erroneous. Savary U. Stat... cece cceceeveccees 


Law of the Case. 


. Where instructions have been held proper on review, on a 


second review they will be held the law of the case. Arya- 
Bright V. SEALE. cc ccc vcsvcvcccccccvcccccrcccerssesetsssereseses 
See APPEAL AND Error, 43. 
Negligence. Burden of Proof. 

An instruction that the burden of proof of contributory 
negligence is on the defendant unless it appears from 
plaintiff’s own testimony, held to refer to all testimony pro- 
duced on plaintiff’s behalf. New Omaha Thomson-Houston 
Electric Light Co. v. Baldwin... cece reece eee ao tndne div aeees ashe 


Oral Instructions. : 
Parties who invite oral instructions do so with the proba- 
bility of the defect, and when such instructions are given, 
and, taken as a whole, they fairly present the issues, the 
court will not examine the charge for fly specks on the 
phrases and sentences. Chicayo, R. I. & P. R. Co. v. An- 
ATeCSEN we. eee autiqaressrebe ele Bie Sa Bie wide eeweg ce alasa eidieteg seen ee 456, 


Reasonable Doubt. 


. Instruction defining a reasonable doubt held not erroneous. 


Nightingale v. State. cc ccccc cee eees i lovederaicove Sealer a ine Gls rata eravaiees 


An instruction in the following language: “You are not at 
liberty to disbelieve as jurors if from the evidence you be- 
lieve as men; your oath imposes upon you no obligation 
to doubt where no doubt would exist if no oath had been 
administered,” is not erroneous, Swrary v. State.......... 
Repetitions. 
It is not error to refuse instructions requested on points 
substantially covered and included in other instructions. 
Gait VO. SIA... ccccccccccnvcccccceescas seas senses sesresesssens 
Argubright t. State cocccccc cece erect eee eee e arene eeenes 
Requests. 


. A request for an instruction not based on the evidence and 


not pertinent to the issue, is properly refused. Omaha Loan 
& Trust Co. v. Dornglas COUN. 0c ccc ccc cece eee eee e neces 
A party who requests instructions on a certain theory can 
not complain that the court gave other instructions pvo- 
ceeding on the same theory. Sehrandt co. Young........... 
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Instructions—concluded. ° 
Sufficiency. 
17. It is not required that all phases of a case be covered by 
one instruction. Savary v. State..........ee. sois vinta ots oovlaees 
18. Instruction on burden of proof and credibility of witness 
need not direct to all matters. Erickson v. Schmill......... 
Witnesses. 
19. An instruction of general application regarding the credi- 


bility of witnesses, otherwise proper and correct, is not 
open to objection because the defendant who testified in 
his own behalf was the only witness having a direct legal 
interest in the result of the trial. Savary v. State......... 


Insurance. See MortTGAGES, 11. 


10. 


Accident Policy. Notice of Loss. 


- In construing a policy as to notice of loss or injury, a more 


liberal construction wili be given than when conditions 
prior to loss or injury are construed. Woodmen Accident 
ASS De PVA cide aca Soa Sia a bie nh negln So Biaveig bwielSs Vigo wiciely dere arece 


Where a person is injured by a fall which deranged his 
mind, failure to give notice is excused. Idem. 


. When notice of injury is not given within the time stipu- 


Jated, the question of the sufficieney of the excuse must be 
determined by the nature of the individual case. Jdem. 


Where an accident policy provided for notice of injury, it 
will be ordinarily construed a condition precedent to re- 
covery. Idem. 


. Reasonable construction as to notice of injury will be 


given to the policy. Jdem. 


. Provision as to time in which notice of injury is to be 


given is not always to be literally followed. dem. 


. Evidence in an action on an accident policy, held to sus- 


tain a conviction for plaintiff. Idem. 
Actions. 


. A party relying for recovery on a waiver of condition pre- 


cedent in a life insurance policy must plead and prove 
such waiver or it will be unavailing; and proof thereof can 
not be received under a general deniaJ. Anders v. Life Ins. 
CT COVEN GCOS sous easel site ace S55 webu ahardieia wR Cicks gine" ba-atpecase Bae ChE G.8 Colbie BIL 


. Evidence in an action on a policy held to present a question 


for the jury. Farmers & Merchants Ins. Co. v. Dobney...... 
Assessments. 

A mutual insurance company organized under chapter 46, 

Session Laws 1899, can not Jimit, by contract, the number 

or amount of assessments for which its members are liable. 

Aforgan v. Hog-Raiserg Mutual Ing, C0... . 6 eee ees seeees eaeee 
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Insurance—continuéd. 


11, 


12. 


13. 


14. 


16. 


17. 


18. 


19. 


20. 


A portion of a contract between a mutual insurance com- 
pany and a member, limiting the liability of the member 
as to assessments, held invalid. Idem. 

The liability of a member of a mutual insurance company 
to pay his share of all assessments, is a continuing one dur- 
ing his membership. Idem. 

Attorney's Fees. 
Valued policy law permitting the taxation of reasonable 


attorney’s fees as costs, is constitutional. Farmers & Mer-. 


chants Ins. Oo. v. Dodney....cscceeeeees eee a eee 
Benefit Certificates. Forfeitures. 
The representative of a mutual benefit insurance company, 
who, acting within the scope of his authority, accepts a 
surrender of a benefit certificate, and a fee for the issu- 
ance of a new one with knowledge that the holder is in 
arrears, can not plead ignorance of the law. Modern Wovod- 
men Of AMEriCa V. LANE. co.cc cccccesecencccces wish ard Wein sincere See 


5. Under the by-laws and rules of a benefit insurance society 


held that cancelation of a prior certificate, acceptance and 
retention of a fee for issuing a new one with a change of 


beneficiary, and the issuance of a new one, accordingly, 


anounted to a waiver of such requirements, though the 
certificate holder was not in good health at the time. 
Idem. 
The recognition of a benefit certificate, with knowledge of 
facts entailing a forfeiture, is a waiver of forfeiture as a 
matter of law. Idem. ' 
An insurance company’s secret intention to insist on a 
forfeiture can not prevail against deliberate acts amount- 
ing to a waiver with knowledge of the facts. Idem. 
Construction of Policy. 
A provision in a life insurance policy as to payment of 
premiums held a condition precedent. Anders v. Life Ins. 
ClCAving CO. wc css ccavecccccsccccvesscscsceccoce Seeieiae aig ieistet 
In construing a contract of insurance a construction re- 
sulting in a loss of indemnity will not be adopted, except 
to give effect to the intent of the parties. Woodmen Acci- 
dent Ass'n v. Pratt........-.- tenes eee eee ceecesssereeeneens 
Vente.” 
Section 55 of the Code authorizes a domestic insurance 
corporation to-be sued in (a) the county where its prin- 
cipal place of business is fixed by its charter, although its 
actual business is carried on and its officers reside in an- 
other county; (6) in the county where it is situate; (c) in 
a county where the cause of action or any part thereof 
arose. Western Travelers Accident Ass’n v. Taylor.........6.. 
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Insurance—concluded. 


21. 


22. 


A domestic insurance corporation is situated in any county 
where it maintains a place of business, and has servants, 
employees or agents engaged in conducting the business 
for which it exists. Idem. 

Section 60 of the Code does not provide for an action 
against a domestic insurance company in a county other 
than as provided by section 55, Idem. 


Interest. See Usury. 


1. 


In an action for wages, plaintiff can recover interest at 
seven per cent. from six months after payment was due. 
Mullaly v, Dingman. .ccccccce cece cc eeeseveeee wile ds. CES eal eas 
When money is due and withheld by unreasonable delay 
of payment, interest may be allowed at the rate of seven 
per cent. per annum. Idem. 


. Where a note stipulated for a lawful rate of interest from 


date and a higher lawful rate after maturing, both rates 
are enforceable. Sanford v. Litchenberyer...... cece ceeec eee 


. Interest is chargeable upon a decree upon a ereditor’s bill 


ordering defendant to pay money into court forthwith. 
Stuart v. Burcham.......... oS shee rwia ale tiem sraiesaieveloate seit Tes igset ote 


. A defendaut in a suit to which all the claimants of a fund 


in his hands are parties, who, being ordered by the decree 
to pay the fund in his hands into court, excepts to such 
decree and participates in an appeal therefrom by one of 
the claimants, can not be heard to claim, after affirmance 
of the decree, that he was a mere stakeholder and there- 
fore not chargeable with interest. Idem. 


Intervener. See EVIDENCE, 7. GARNISHMENT, 1. 


Intoxicating Liquors. 


1. 


2. 


A physician can not sell or keep for sale intoxicating 
liquors without a license. Holt v. State......... cece cece eee 


Keeping intoxicating liquors for home consumption, does 
not give right to sell without license. Idem. 


. A mother, pending an action on a liquor dealer’s bond on 
‘her own behalf or that of her minor children, can not set- 


tle their rights without the approval of the court. Zimmer- 


man v. Smiley..cccccccess iene least eter? eidigae Sanev aha oekee Sie arate dedi 
Judgment. See APPEAL AND Error. Courts. DivorcE AND ALI- 
MONY, INTEREST. . 
Bar. 


1. 


A judgment in favor of a defendant in an action for ma- 
liciously attaching plaintiff’s property, held no bar to a sub- 
sequent action by plaintiff to recover the penalty of an 
attachment bond for wrongful issuance of the attachment. 
SiMOons v, FAGAN... cccceccrcevecsccenevens beseabduas 
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13. 


14. 
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Collateral Attack. 


. A judgment against a municipal corporation after answer 


day upon a written stipulation of defendant’s attorney, held 
not subject to collateral attack. Alter v. State...........5- 


Confession. 


. A resolution by a county board will not confer authority 


on the county attorney to confess judgment against the 
county. Custer County v. Chicago, BL & Q. Ro CO... ccc ec aee 


. A county attorney can not enter a voluntary appearance 


and confess judgment against a county. Idem. 
Conformity to Pleading. 


. A judgment must be founded on the issues made by the 


pleadings. State ve Waverly... ccc cc ccc eee e reece eens 
Default. 


. A judgment entered against a municipal corporation with- 


out first entering its default after filing petition and 
service of summons, is irregular. Alter vu. Slate..........066 


Lien. 


. A judgment of the district court in an action commenced 


before the term at which it was rendered, held a lien on 
the lands within the county from the first day of the 
term. Doe U. StartZer cece cccc enc c cece cere ecsesereeeeee ote 


. Where a judgment is recovered against a vendor of realty, 


in the same county, who has not made a deed nor received 
the price, it is a lien against his interest. J/dem. 
Non Obstante Veredicto. 


. As against a motion for judgment for plaintiff non obstante 


veredicto, all the facts stated in both defenses will bé con- 
sidered together. Connor v. Becker...... shibletary o.¥iaier wie acerelae . 


On a motion for a judgment for the plaintiff non obstanie 
ceredicto, allegations as regards limitatious held to be con- 
strued as if they alleged payment by an assignee under an 
insolvency law. Idem. 

Opening or Vacating. 
Answer in an application to reopen a judgment in the fore- 
closure of a tax lien, eld evasive. Oakes v. Ziemer........ 


A full answer, on an application to open a judgment under 
section 82 of the Code, means a meritorious answer. Jdem. 


In an application to open a judgment under the provisions 
of section 82 of the Code of Civil Procedure a defendant 
will not be heard to question the sufficiency of the peti- 
tion on which such judgment was rendered. Idem. 


A refusal to set aside a decree when the cause was regu- 
larly set for trial, but rendered in the absence of one of 
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Judgment—concluded. 
the parties, on the ground that his counsel did not hear 
the court make the order setting it for hearing, is not 
abuse of discretion. Miller v. Fitz Gerald Dry Goods Co...... 270 
Riyht to Relief. 

15. A plaintiff is entitled to relief to the extent that his peti- 

tion is sustained by the proof. Toy v. McHugh..........006 820 
Revivor. 

16. In a proceeding to revive a judgment, a plea of payment 

admits the validity of the judgment. McCormick v. Carey.. 494 
Two Decrees. 

17. The rendition of two decrees, each on a different day of 
the same term, is not, of itself, reversible error. Plummer 
De POTK .ccccccssevessvoceees venereercece tee ee erererereeeces 065 


Judicial Notice. See EvipENcE, 6. 
Judicial Sale. See ExEcuTION, 
Jurisdiction. See Courts. Equity. 


Jury. See APPEAL AND Ernor, 13, 29, 64. Equiry. New Tria. 
TRIAL. 
Competency. Challenge. 

1. Only an unqualified opinion disqualifies a juror. Russell 
Wi BUOUC a8 ad 550 3s ance Gaia se edidld slatese busted Sis aueetesart gogo wiesee eal ae 512 

2. The right to challenge a ‘juror because he has been sum- 
moned and served in the same court within two years 
last past may be waived by not being interposed in apt 
time, or by lack of diligence. Coil v. Stute........ aestceeees ES 

3. A decision on a challenge for cause will not be disturbed, 
unless an abuse of discretion is shown. Idem. 

4. It is a cause for challenge that a juror called to sit in a 
criminal case has been summoned and has served as a 
juror in the sanie court within the two preceding years. 
Idem. 

5. An objection that a juryman has served in the same court 
within two years held good. Idem. 

Impaneling. Conduct of Sheriff. ; 

6. Ruling of the court as to misconduct of the sheriff during 
the impaneling of a jury, held to be supported by the evi- 
dence and free from error. Jdem. 

Qualifications. 

7. To constitute a competent juror, one must have resided 
in the state six months, in the county forty days, in the 
precinct, township or ward ten days and must be twenty- 
one years old. Russell v. State... ..ccceseccceseens Cink. cidisio? O12 

Right of Trial by Jury. 

8. Where issue is joined in a proceeding to revive a judg- 
ment, it is error to deny a request for a jury. McCormick 
Di COVEY erences ercccccccnscscescresenccvassscsccscstssccsccce 494 
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Justices of the Peace. 
Entries by a justice of the peace upon his docket of ma- 
terial matters proper to appear there, are evidence of the 
facts therein stated. Goldstein v. Fred Krug Brewing Co..... 


Laudlord and Tenant. See MEcHaNIc’s LIEN. LEasEs. 


Obstruction of Stairway. Concealment of Signs. 

1. A tenant of the lower floor of a building can not obstruct 
the stairway or entryway, or the street or sidewalk space 
immediately leading thereto, so as to impede access to 
rooms of other tenants on the upper floor. Idem. 

Miller vo. Fitz Gerald Dry Goods Co........... 


ee 


2. An obstruction by tenants of the lower floor of a stair- 
way to the upper floor held a nuisance which can be en- 
joined. Idem. 


3. On lease of rooms in an upper story for offices, a tenant 
has the right to use the entry and stairway leading to 
the same. Idem. ; 


4, Where by the terms of his tenancy a tenant upon the 
upper floor is given the privilege of using a portion of 
the lower part of the building adjacent to the ‘stairway 
for signs, a tenant of the lower fioor has no right to con- 
ceal such sign. Idem. 


Renting of Lands on Shares. 
5. Evidence in an action on a lease to cultivate land on shares, 
held to sustain verdict for plaintiff. Culley v. Taylor 


6. The owner of premises, renting them on shares, held not 
to have worked an eviction by entering after the season 
is too far advanced to plant the crop and clearing the 
lands of weeds. Idem. 


7. When one commits a total breach of his contract to culti- 
vate lands of another on shares a specific crop, the meas- 
ure of damages is the injury to the lands, from allowing 
them to lie idle and become foul with weeds, plus the 
probable value of the landowner’s share of the crop. Idem. 


Law of the Case. See APPEAL AND ERRoR, 42-44. 


Leases. See LANDLORD AND TENANT. 
A lease of a part of a building passes with it, as incident 
thereto, everything necessarily used with or reasonably 
necessary to the enjoyment of the part demised. Miller 

o, Fitz Gerald Dry Goods Co... ..ccececseceeees 


Legislature. See ConsTiTuTIoNAL Law, 1. 
Liens. See ANIMALS. CREDITORS’ Bint. JUDGMENT, 7, 8. ME- 
CHANTO’s LIEN. TAXATION. 
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Limitation of Actions. See ABATEMENT AND Revivor. Morr- 


nw 


GAGE, 12. 


. Where premises were conveyed by warranty deed, and 


specific performance to convey’ to another was thereafter 
decreed, vendee’s title failed at rendition of decree, and 
limitations began to run from that time. Watson v. Heyn.. 


. Where, after the maturity of a note secured by real estate 


mortgage, interest payments are made annually, a right of 
action accrues on the mortgage at any time within ten 
years after the date of the last payment. Teegarden vw. 
Burton, sie ss ea yee 88 dies dhe Big dae SHS Soke w 86 EWE E ees eee be 


. Allegation that defendant has continuously resided in Ne- 


braska ever since “on or about January 45, 1888,” suffi- 
ciently indicates such a residence on and after January 
24, 1889, as against a motion, after verdict in favor of de- 
fendant for judgment for plaintiff. Connor v. Beeker....... 


. The statute of limitations does not begin to ‘run against 


the action of covenant in a deed by a minor until the 


. The right to damages for the obstruction of a stream by 


an insufficient culvert or drain, accrues when the overflow 
actually occurs. Chicago R.I. & P. R. Co. v. Andreesen...... 


Machinery. See MASTER AND SERVANT. NEGLIGENCE, 


Malicious Prosecution. 


1. 


wo 


A petition, wherein it is alleged that a civil suit which 
resulted in impounding the defendant’s property was 
prosecuted maliciously and without probable cause, states 
a‘cause of action without alleging that the attachment 
and garnishment proceedings were sued out maliciously 
and without probable cause. Metcalf v. Bockoven.... 


. Instructions in an action for malicious prosecution of @ 


civil suit, held without error. Jdem. 


. In a suit for malicious prosecution in suing out an at- 


tachment and garnishment, the pleadings and affidavit in 
the suit in which the attachment and garnishment issued 
are competent evidence. /dem. 


Mandamus. 
1. The title to an office can not be tried by mandamus. 
State v. Haverly .........04. Hs VSG Moievore oe VME aAOR Che ea nede 
2. A peremptory writ of mandamus must essentially con- 
form to the alternative writ. Idem. 
3. A city will not be required by mandamus to levy a tax 


for water supply in excess of the limit existing at the 
time of the contract. State v. City of Wahoo 


- Mandamus will lie to enforce appellee’s right in case 


of an attempted appeal where no appeal lies. State v. Fields, 
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Marriage. See Divorce anp ALIMONY. Huspanp AND WIFE. 


Where the minds of parties capable of entering into such a 


contract meet in a common consent, there is a valid mar- 
riage. University of Michigan v. McGuckinec.cccceceec eee eens 


Master and Servant. See RAILROADS, 


1. 


ae] 


oe 


10. 


Contributory Negligence. 
A brakeman, going between cars moving at the rate of 
about four miles an hour, /eld not guilty of negligence, 
as a matter of law, precluding recovery for injuries result- 
ing from his employer’s negligence. O’Neill v. Chicago, R. 
gD ee oa RE OL) PR RO ae oe CO Ee ee er 


. An instruction as to the burden of proof of contributory 


negligence, held proper. New Omaha Thomson-Houston Llec- 
trig Light Co. v. BATQUWIN. cc ccc ccc cee cece re cece eee weeeee 


Defective Machinery. Condition of Premises. 


. An instruction that the burden of proof is on an employee 


to show defect in machinery and negligence in allowing 
floors to be wet, together with an instruction to find for 
employer if machinery was not defective, was not ground 
for reversal at the suit of employer. Swift é Co. v. Holoubdek,. 


. Statement as to einployer’s duty to furnish a reasonably 


safe place to work, held proper under the evidence. Idem. 


. An instruction that employer will not be held liable for an 


injury to employee from machinery operated by plaintiff 
if the saine was in general use and in good repair, was 
properly refused. Iden. 


Fellow Servant. 


. A foreman having charge of a branch of defendant’s work, 


held not a fellow servant with a workman under him. 
New Omaha Thomson-Houston Electric Light Co. v. Baldwin.... 


. Chere being no conflict in the evidence as to the duties of 


the foreman in question, an instruction that he was not 
a fellow servant held proper. Idem. 


Personal Injury. 


. Evidence in an action by a servant for personal injuries, 


held to support a verdict for plaintiff. Jdenv. 


Risks Assumed by Servant. 


. An employee of a railroad company has the right to pre- 


sume that his employer has taken ordinary precautions to 
protect him from injury. O'Neill v. Chicago, R. IT. é P. R. Co.. 


Negligence of the employer, of which the employee is 
ignorant, is not one of the risks assumed by the latter 
in his contract of service. Idem. 
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Mechanics’ Lien. 

1. A tenant, without the authority of his landlord, can not 
charge the premises with a mechanic’s lien. Stevens v. 
BUrnnane vivccccccccccce ceeveeccoes atts eee en eens eeeecene 

2. In the absence of evidence showing that a building was 
not permanently annexed to the soil, or that it was in- 
tended as a mere agricultural fixture, it can not be sub- 
jected to a lien in favor of the person furnishing the ma- 
terial used in its construction. Idem. 


Mercantile Agency. See Fraup, 5. 
Minors. See INnranrs. 


Misconduct 
of counsel. See Triar, 1-6. 
of sheriff. See Jury, 6. 


Misrepresentation. See FRAup. 
Mistake. See TaAxarTion, 13. Usury. 
Mortgages. See ExEcuUTION. 


Default. Option to Foreclose. 
1. Where a mortgage is foreclosed for default in the pay- 
ment of taxes, payment after action is brought is no 
defense, Plwmmer v0. Park... ccccaccccccccencecccnveseceetens 


2. A stipulation in a mortgage authorizing the mortgagee to 
accelerate the maturity of the mortgage debt if the taxes on 
the mortgaged premises are not paid at or before the time 
they become delinquent, is not forbidden by statute or 
contrary to public policy and may be enforced. Idem. 

Deficiency Judgment. : 

3. Under sections 847-850, before the amendment of 1897, a 
creditor could not sue to recover a judgment for deficiency 
ufter foreclosure without leave of court. Waugh v. Newell. . 


4. The lack of authorization to bring an action to recover 
au balance due after foreclosure is not a defense necessary 
to be pleaded. But such authority should be alleged or at 
Jeast proved by the plaintiff. Idem- 


Foreclosure. Pleading. Evidence. 
5. In a foreclosure proceeding, the allegation of no action at 
law must be proved. Plummer v. Park.........04- oh eeannaee 


6. A plaintiff in foreclosure must plead in substantial com- 
pliance with the requirements of section 850 of the Code. 
Durland v. Durland......66 sees nes enscceusesens 


ee ee ee 


7. In a suit to foreclose a real estate mortgage brought sub- 
sequently to the maturity of the note it was given to secure, 
un averment in the petition that neither the mortgage nor 
any part thereof has been paid sufficiently pleads a breach 
of the condition of the mortgage. Idem. 
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Mortgages—concluded. 
8. In a mortgage foreclosure the complainant shall state in 


10. 


11. 


12. 


13. 


14, 


his petition whether any proceedings have been had at 
law for the recovery of the debt secured thereby, or any 
part thereof and whether such debt or any part thereof 


vo 


has been collected and paid. Idemt.......-...e.eec een 813, 81d 


. Evidence in an action to foreclose a mortgage, held to sus- 
tain a finding for defendant. Booth v. Kessler.............. 704 


In an action to foreclose a mortgage, section 6 of the Code 
of Civil Procedure should be construed in connection with 
section 22 of such Code in determining the period of limi- 


tation. Teegarden v. Burton..... ugsieres Hee Ow eaSe eR sO eS eeeee 639 


Insurance. : 
Where a mortgage provides that the mortgagor shall keep 
the buildings insured for the benefit of the mortgagee, the 
latter is entitled to be reimbursed for insurance premiums 


paid by him. Sanford v. Litehenberger.....-ececceeee Sees Sears 501 


Limitation of Action. . 


In an action to foreclose a mortgage, section 6 of the Code 
should be construed with section 22 in determining the 


Sale. Disposition of Surplus. 
The surplus of a sum for which premises sold under fore- 
closure, after paying decree and costs, should be paid to 


period of limitation. Teeyarden v. Burton... .s.e.ceeeee eee. 639 


the mortgagor. Hatch v. Shold.....cceccseeeeese 9 S1Se Habe soos TH4 


Title Pending Confirmation. 
The legal title to real estate remains in the mortgagor 
pending confirmation of foreclosure sale. Idem. 


Motions. See APPEAL AND Error. CRIMINAL LAW AND PROCEDURE. 


JUDGMENT, NEW TRIAL. PLEADING. TRIAL. 


Municipal Corporations. See BANKS AND BANKING, 5. MANDAMUS. 


WATER AND WATERCOURSES, 3. 
Detachment of Territory. 


1. Section 101, article 1, chapter 14, Compiled Statutes, re- 


lating to the detachment of territory from a city or vil- 
lage by petition, is available only to legal voters of the 
territory sought to be disconnected. Village of Osmond v. 


SMtAthers oo. cccccccceeeas voces sesceseerscceese Ceneeeeseeene 509 
Village of Osmond v. MAtteSON.. ccc eee eneees eweeaieaiitas 51z 


. The owner of agricultural’ lands within the boundaries 


of a city or village, although not a voter, may maintain 
a suit to have such lands detached. dem. 
Esxeeution and Enforcement of Judgment. 


. Whether levy and collection of taxes and payment of the 


same upon the judgment will prevent the same from be- 


coming dormant, qu@re, Alter v, State. ......cseeeccceeeceee 23 


64 
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Municipal Corporations—concluded. 
4. Section 482 of the Code relating to the enforcement of 


10. 


11. 


12. 


13. 


14, 


dormant judgments, held to apply to a judgment against 
a municipal corporation. Idem. 


. A judgment against a municipal corporation will become 


dormant in five years if no tax is levied, and no proceed- 
ing begun to compel such levy. Idem. 


. After a judgment against a municipal corporation has 


become dormant, the levy of a tax payment on such judg- 
ment will not revive the same. The statutory method of 
revivor is exclusive. Idem. 


- Mandamus, brought in good faith to eompel the collection 


of taxes to pay a judgment against a municipal corpora- 
tion, held equivalent to the issuance of an execution 
thereon. Idem. 


License Money. Default of Treasurer. 


. Liquor license money paid village treasurer under ordi- 


nance is received by the treasurer ex-officio, rendering his 
bondsmen liable therefor. Hrabak v. Village of Dodgc...... 


. A village can maintain an action against its defaulting 


treasurer to recover money paid on liquor licenses, though 
it must ultimately go to the school district. Idem. 


Tazes. 

Cities of the seeond class can not be required to refund 
money received for illegal taxes imposed from a purchaser 
at tax sale. Martin v. Kearney County......ccccccccccceeese 
The act of March 27, 1901, relating to the government of 
cities of 40,000 to 100,000 inhabitants, is not void for un- 
certainty as regards the office of tax commissioner. 
State v. Aitken......... eee sev eneens sec cecces oajaeia 6.6 oi, 0 vive ie 
The act of March 27, 1901, relating to the government of 
cities of 40,000 to 100,000 inhabitants, and fixing the method 
of assessing property for taxation, is not amendatory 
of the revenue law and is not subject to the constitutional 
requirements as to amendments. Idem, 


Water-Works. Bonded Debdt. 
A certificate by a clerk guaranteeing interest on the bonds 
of a water-works company, held not authorized by the 
ordinance by which the city contracted with such com- 
pany. Painter v. City of Norfolk........... ea ate $a CN CaWE Sse 
Provisions of an ordinance with respect to the assessment 
of a bonded debt for water-works, or purchase thereof, 
held in violation of statute providing that no bonded debt 
should be incurred by the city for water-works unless 
first authorized by popular vote. Idem. 


Murder. See Homicypg, 


Sot 
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Nebraska Legal News. See NEWSPAPERS. 


Negligence. See DeratrH By WroncruL Acr. ELECTRICITY. 


1. 


MASTER AND SERVANT. RAILROADS. 
Im an action to recover damages for negligence in thresh- 
ing grain, an averment that the thresher represented that 
he had a good machine and could and would do a good 
job is immaterial and need not be established by proof. 
Van Nortwick v. Holvine....cccceceeccceees we easobecnns aieiesreiete 


. Directing a verdict in an action against a railroad for in- 


juries to an employee held error. O’Neill v Chicago, R. Lé& 


. One going on another’s premises by express or implied 


invitation, held entitled to recover for injuries caused by 
the owner’s failure to keep the premises reasonably safe. 
Tucker v. Draper....cscaee ee ee ete ses gees Sp eueveia velo te Sve 


. In an action for death of a child by wrongful act brought 


by the father as administrator, it is error to instruct the 
jury that contributory negligence of the father is no de- 
fense. Idem. 


. Evidence in an action for wrongful death by reason of 


dangerous premises, held sufficient to authorize the sub- 
mission of the question of negligence to the jury. Idem. 
In an action for wrongful death caused by the negligent 
condition of certain premises, the question of negligence 
is for the jury, unless the facts are undisputed or or- 
dinary minds would not differ in their judgment con- 
cerning them. Idem. 


Newspapers. 


1. 


2. 


Definition of newspaper under section 497 of the Code. 
Turney 0. BUOMStrOM co ccacvececceescereeee ree eeeeseteeeeece 
The Nebraska Legal News is a newspaper within the mean- 
ing of section 497 of the Code of Civil Procedure. Idem. 


New Trial. 


1. 


bw 


The verdict of a jury can not be impeached by one of the 
jurors on the ground that he misunderstood the evidence 
of one of the witnesses. Coil v. State.......cecceaee Care Bate 


. Affidavits of jurors to the effect that they believed that 


the jury could fix the term of imprisonment at five years, 
ot they would not have agreed to a verdict of guilty of 
murder in the second degree, can not be received to im- 
peach their verdict returned in open court. Idem. 


. A juror can not be heard to impeach a verdict by him 


returned as to any matter essentially inhering in the ver- 
dict. Savary v. Statc......... ah Wale Wade a cuadcane aerated; eon ecste ayes 


. Statements of a juror made after trial as to the method 


147 


66 
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New Trial—concluded. . 
of arriving at a verdict are hearsay when testified to by 
another and can not be used to impeach a verdict. Idem. 

5. A statement made by a juror after conviction of defend- 
ant, tending to impeach his verdict, held insufficient to 
overcome the presumption that the verdict was the result 
of the deliberation of the jury on the evidence. Jdem. 

6. A juror can not be heard to impeach his own verdict by 
showing that he reasoned from false premises or adopted 


an illegitimate method in reaching a conclusion. Idem. .166, 180 


7. Granting of a new trial on a coroner’s official bond, held 
proper. Barton v. SNULS ccc ccc ccc cece nena een eeeaeees 

8. Affidavits in support of the right of a witness to correct 
his testimony, held without merit. Coil vr. State............ 

9. Affidavits in support of a motion for a new trial on the 
ground that a witness for the state was not allowed to 
correct an alleged mistake in his testimony were without 
merit since from the record and the oftidavits it appears 
that no mistake had been made. Idem. 


Notice. See EXECUTION. INSURANCE. SERVICE. 


Office and Officers. See BaNks AND BANKING. CouNTY ATTORNEY. 
JUSTICES OF THE PEACE. MANDAMUS. RECEIVERS. SHER- 
1FFS AND CONSTABLES. 

In an action on an official bond, the plaintiff, by general 
denial, is not relieved from proving the injury out of which 
his right of action arose. Barker v. Wheeler.........ceeeeee 


Ordinances. See MUNICIPAL CORPORATIONS. WATER AND WATER- 
COURSES, 3. 


Parent and Child. See Basrarps. INFANTS. 

1, The fact that the marriage relation is dissolved does not 
relieve the father of the duty to support his minor 
children. Eldred v. Bldred.w. ccc ccc ccc cee cece cect e nen eeeees 

2, A mother can not compromise the rights of her children 
in pending action on liquor-dealer’s bond. Zimmerman v, 
Ut 7 | OPT PRR RAITT RRC RE TECE TRE oa, CTO STE MC RCTT RT TC Era rE er 


Parties. See ABATEMENT AND Revivor. BANKS AND BANKING. 
FRAUDULENT CONVEYANCE, 15, 16. 

A party holding a legal title to a chose in action in whose 

name a contract is made for another, may sue thereon 

without joining beneficiaries. Jfecker v. Waldron............ 


Partition. 

In an action for partition the defendant in possession, claim- 
ing adversely to the plaintiff, will, by waiving a jury and 
participating in the trial, waive an irregularity in the 
procedure in this respect. Schimpf v. Rhodewald.......... : 


150 


105 
\ 
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Partnership. 


1. A retiring partner remains liable for all the existing debts 
of the firm to the same extent as if he had not retired. 
An agreement with the remaining partner that he shall 
assume all debts binds only the parties to such agreement. 
Grotte v. Weil ..... Sav acd WG RGIS ial See eha UG ol Vw ba Weis bualine 8 eee alee wee 478 


2. The creditor of a partnership, after notice comes to him 
of the retirement of one partner, and the assumption of 
the firm debts by the other member, should deal with 
reasonable diligence in the matter of any securities in his 
hands for the payment of his claim. Idem. 


Payment. See ExEcuToRS AND ADMINISTRATORS. IMITATION OF 
ACTIONS. TAXATION. 
1. In an action on a contract for the unconditional payment 
of money, payment can not be proved under: a general 
denial. Barker v. Wheeler... ccc ccc ccc cece cen e reece eneeeee 150 
2. Evidence held insufficient to sustain a plea of payment. 
Thompson Co. v. Baldwin. ccc ccccc ccc ccccn ccc cccarecceeeeeese 530 


3. When a payment is pleaded, the burden of proof is on the 
party pleading to prove the same by a preponderance of 
the evidence. Mullally v. Dingman... 2 


Personal Injuries. See AssauLt AND BATTERY. ELEcrRIciry. 
NEGLIGENCE. RAILROADS. 


Physicians and Surgeons. See InroxtcaTine Liquors. 


Pleading. See APPEAL AND Error, 47. BILLs AND NoTES. DEATIL 
BY WroneruL Aor. Equity. FRAUDULENT CONVEYANCE. 
HusBaND AND WIFE. INDICTMENT AND INFORMATION. IN- 
SURANCE. JUDGMENT. LIMITATION OF ACTIONS. Ma- 
LICIOUS PROSECUTION. NEGLIGENCE. SHERIFFS’ AND COoN- 
STABLES. 
Admissions. 
1. In a suit to foreclose a tax lien answer, held an admission 
of the issuance and existence of the certificate of tax sale 
alleged. Battelle v. McIntosh... ....cceeeees te eeereenens seeeee O47 
Amendment. 
2. The granting or refusing amendment of a pleading, is com- 
mitted to the sound disc-etion of the trial court. Gage 
Oi. WOSE Rescind ew eee tide Rea ees One tes 


3. It is an abuse of discretion to refuse an amendment ten- 

dered in furtherance of justice. Idem. 
Inconsistency. 

4, Where inconsistent defenses are pleaded, and one _ is 
eliminated by an instruction, plaintiff can not complain. 
Green v. Tiern€y.. cc ccccccccacvcnccccceucecnsceeesees ieceves 561 

Information and Belief. 
5. A matter of public record upon which a party can obtain 
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Pleading—concluded. 


10. 


positive knowledge can not be pleaded on information and 
belief. Oakes v. Ziemer...ccccecccncccceseecceeece 


New Matter. 


. Payment is not new matter within section 99 of the Code 


when offered to disprove official misconduct. Barker v. 
Wheeler ..cccsccence seceee svsaee ows 


Petition. Defects. 


ee ee rey 


. Pleading that no part of a check sued on had been “pain” 


held to be construed as if the word written “pain” were 
“paid.” Connor v. Becker.... 


Cem ever rarest reer sere ereresenee 


. A petition is not fatally defective, merely because its aver- 


ments could have been more certain. Sanford v. Litchen- 
DETger corececccene « mavered 


by a motion to make more definite. Idem. 

Reply. 
As a rule it is not good pleading to state a new cause of 
action or a part thereof in a reply. Farmers & Merchants 


" Ins. Co, v. Dobney......... 66a; op loa SiN a bie -alaigislelace we cath seeaalew suatecs 

11. An allegation of a fact in a reply, is taken as denied by 

the force of the Civil Code. Solt v. Anderson.....scccereees 
Variance Between Pleading and Proof. 

12. A variance between pleading and proof is not material un- 
less misleading. Toy v. MCHugn......ccecccsccccccccscseees 

Separating and Numbering Defenses. , 

13. Where defendant, in addition to a general denial, sets up 
a paragraph of affirmative defenses, the proper remedy is 
by motion ‘to strike out, and not to separately state the 
same. Schrandt v. YOUNG. ....ccccecercecccccecccssccenceces 

Pledges. 


The giving of a new note for an existing indebtedness will 


not of itself release collateral security held for payment 
of such indebtedness. Meeker v. Waldron....ccssecceeccces 


Principal and Agent. 


1. 


Where a corporation takes title to tax receipts in the 
name of an agent, the latter is trustee for the former. 
Concordia Loan & Trust Co. v. PAarrotte.....csccececesecnevece 


, Third Parties. Collection of Note. 
Rvidence examined, and eld not to show agency for the 
collection of a negotiable note. Gilbert v. Garber 


. A course of dealing by which a loan company has received 


and receipted for interest payments on a negotiable prom- 
issory note from the mortgagor or his assigns, will not of 
itself be sufficient proof of its agency to receive and re- 


603 
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856 


- 501 
. An objection that a pleading is indefinite should be raised 
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Principal and Agent—concluded, 
ceipt for the payment of the principal of said note, when 
said note is in the hands of un innocent person for value 
before maturity. Idem. 


4. One who makes payment to a second person, not the 
owner of the note or in possession of it, assumes the 
burden of proving that such officer was authorized to col- 
lect. Idem. 


5. The power of a collecting agent, by the general law, is lim- 
ited to the receiving for the debt of his principal that 
which the law declares to be a legal tender, or what is, 
by common consent, considered and treated as money and 
passes as such at par. Idem. 


Principal and Surety. See APPEAL AND ERROR, 55, 57, 58. 

1. Collateral given by a principal as indemnity, may be ap- 
plied in equity to the principal debt. Meeker v. Waldron... 689 

2. Where there is no pretense that the surety was unable to 
read or that he lacked opportunity to examine the instru- 
ment and learn its contents, he can not escape liability on 
the ground that he did not know its contents and relicd 
upon the statement of his co-maker that his signature 
was merely as a matter of form. McKell v. Merchants Nat. 
Bank vavacereceee sac encrcee coveennccece sorscseecesees ss 008, 610 

3. It is elementary that a consideration moving wholly to the 
principal is a sufficient consideration for the promise of 
the surety. Idem. 

4, The intent and liability of a contract of suretyship must 
‘be ascertained by a fair and liberal construction of the 
instrument in furtherance of what appears to have been 
the intention of the parties at the making. Griswold ». 
TLOZELS o-o.n 6 bo. cie 8 6:6 8 RENE 08 9.0 WE Sa oe CRAG GN VERS oo Noe. ce's soe BEB 


Process. See ATTACHMENT. EXECUTION. GARNISHMENT, SERVICE. 


Questions for Jury. See Directine VERpIcr. Equity. INsuR- 
ANCE, 9. ‘ 


Railroads. See MASTER AND SERVANT. 
' Accident at Crossing. 

4. In an action for injuries to a child while crossing a rail- 
road track, an instruction that if she left the place of 
safety after discovering the engine, it was immaterial 
whether signals were given, was error. Geist v. Missouri 
| a 7a OL SRB eee sea ot see. 309 

2. In an action for injury to a child while crossing a rail- 
road track, the child’s view having been obstructed, it was 
error to charge that if she was intelligent, and realized the 
danger, she was guilty of contributory negligence as a 
matter of law. Idem. 
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Railroads—concluded. 

3. In an action for injuries to a child at a railway crossing, 
an instruction that, if no signal was given, under all the 
circumstances of the case it was negligence to run the 
train across the crossing without signal, and, if this was 
the proximate cause of plaintiff’s injury, she could re- 
cover, was improperly refused. Idem. : 

Obstruction of Watercourses. 

4, A railroad has no right to obstruct a natural watercourse. 
Chicago, k. I. & P. R. Oo. v. Andreesen 

5. A landowner can recover against a railroad company for 
maintaining an insufficient culvert, whereby his lands are 
flooded, notwithstanding he has recovered damages for 
the location of the road. Idem. 


1. In an information under subdivision 2, section 12 of the 
Criminal Code, it is not necessary to allege that the offense 
was committed with consent. Reinoehl v, Siate.... 


2. Rulings on instructions, held not prejudicially erroneous. 
Idem. 
83. Evidence held sufficient to sustain a conviction. Idem. 
Reasonable Doubt. See INstTRUCcTIONS, 12, 13. 


Receivers. See EJECTMENT. 
1. Authority is conferred upon a judge of the district court 
to appoint a receiver. Aforris v. Linton... .ccecee cece veces 


2. A receiver will not be appointed in an action ‘of ejectment 
to take charge of the property and to collect rents and 
profits before judgment entered. Smith v. White.........46 


Release. See PLEDGES. 


Replevin. See Banks AND BANKING. 
Action, Pleading. Evidence. 

1. When personal property has been taken by a constable 
under a writ of replevin and he is proceeding according 
to law and has not yet delivered the property to the plain- 
tiff nor returned it to the defendant, replevin against him 
to recover possession will not lie. Yost v. Sehleieher....... 

2. A verdict in replevin finding a special ownership in the 
defendant and fixing its value, is sustained by evidence 
of an agister’s lien for the sum so fixed. Schrandt v. Young.. 

3. A defendant in replevin, under a general denial, may prove 
and recover any item of damage properly allowable to him 
in such an action. Idem. 

Damages. 

4. Damages for detention can only be had where there is a 

return of the property and depreciation. Idem. 
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Replevin—concluded. 

5. The damages recovered in replevin must be connected with, 
and incident to, the contest over possession of the prop- 
erty. Idem. 

6. Where use of the property has a value exceeding the in- 


terest, the defendant in replevin may recover such value. 
Idem. 


7. The damages for withholding the property which a defend- 
ant in replevin may recover under section 191¢ of the Code, 
do not include anticipated profits under a contract by 
which defendant held the property in controversy, nor for 
failure to comply with subsequent oral modifications 
thereof, nor for misrepresentations inducing him to enter 
into the contract. Idem. 

Liability on Bond. 

8. Where want of power in a surety on a replevin bond is 
palpable, defendant can not rely upon delivery of the prop- 
erty to the plaintiff by the sheriff as estopping the surety 
to make such defense. Sturdevant v. Farmers & Merchants 
BON: 26 6ssie.d icine Cop ee eee Sei ee Casa Obs wie tie 


ee 


Res Judicata. See APPEAL AND ERROR. JUDGMENT. 
Rescission. See Contracts, 4. SALES. 

Residence. See INFANTS. 

Review. See APPEAL AND ERROR. 

Revivor. See ABATEMENT AND REVIVOR. 

Road. See Hicguways. 


Sales. See EXECUTION. INTOXICATING Liquors. TAXATION. VENDOR 
AND VENDEE. 
Actions Between Seller and Third Persons. 

1. Where the title to merchandise is in issue, held error to 
refuse an instruction defining the transaction in contro- 
versy as a sale, when no other instruction has been given. 
Omaha Nat. Bank v. Kraus........0000+ ee eae s Sielend sere 


Conditional Sale. 
2. Where property has been delivered on a conditional sale, 
and notes for price are past due, /e/d that vendor under 
the contract could regain possession. Thompson Co. v. Bald- 


MAN wrcwcrccerrreees ress rsee conse reerr ease soeeseereseeneres 


Misrepresentations. Rescission. 

" 3, The rule charging a party with notice of the truth of posi- 
tive representations of existing facts affecting sale of 
goods, held not to apply to mere expression of opinion. 
Hamilton Brown Shoe Co. v. Milliken... cece cesses ececeneee 


4. In an action by a seller to rescind the sale for fraud, the 
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Sales—concluded. 
bringing of an action within reasonable time for that pur- 
pose held sufficient notice of his intention to rescind. Idem. 


5. In an action to rescind a sale for false representations 
as to the financial condition of the buyer corporation, its 
annual statement, showing its debts, may be relied on by 
the vendor, notwithstanding the source from which he re- 
ceived the statement. Idem. 


6. Contract as to chattels construed and held a contract of 
sale with an option to rescind. Omeha Nat. Bank v. Kraus.. 77 
Warranty. — 
7. Evidence held insufficient to sustain a recovery for an al- 
leged breach of warranty. Dodds v. McCormick Harvesting 
Machine C0........... ei eed Se SE Od atalees Gee aise ba Hee are arererecerentre 759 


Service. See ATTACHMENT. EXECUTION. GARNISHMENT. NOTICE. 
SHERIFFS AND CONSTABLES. 


By Publication. 

1. Affidavit held sufficient to give the court jurisdiction. 
Leigh V. Gren. cccrcccccccccscercecceccesveescsccestsessescens B44 

2. Where an affidavit for publication enables the court to 
determine whether the action is one authorizing such a 
service, service based thereon is valid. Idem. 

. An affidavit for service by publication is sufficient if made — 
on information and belief. Idem. 

4. Service by publication held sufficient, though affidavit is 
sworn to two days before the filing of the petition. Idem. 


5. Affidavit for service is to inform the court and not the 
defendant. Idem. 


oo 


Services. See WorK AND LABOR. 


Sheriffs and Constables. See ATTACHMENT. CoroNERS. EXECUTION. 

JurRY, 6. TRIAL, 14. ‘ 
Assistants. 

1. Under the provisions of section 42, chapter 28, Compiled 

Statutes, 1899, a sheriff can not employ assistants at pub- 

lic expense without authority from the county commis- 

sioners. Drexel v. Douglas County... cc... ecu dilacore @seles 862 

Compensution. 

. A sheriff can not claim credit on account for stenographer 


whose employment was unauthorized by county board. 
Idem. 


Ee) 


3. A sheriff need not account for moneys received by him: 
while acting as temporary receiver. Idem. 

4. The fee of $3 a day allowed to sheriffs by the state for 
conveying convicts to the penitentiary and the insane to 
the Nebraska hospital for the insane should be accounted 
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Sheriffs and Constables—concluded. 


10. 


for to the county. The fee allowed to guards and assist- 
ants he is not required to account for. Idem. 


Replevin Bonds. Approval. Negligence. 


. Where sureties on replevin are excepted to, and the sheriff 


fails to have thera justify, he is responsible for their 
sufficiency when defendant seeks to enforce a judgment in 
his favor in the replevin action. Barton v. Shill........... 


. Evidence in an action by a sheriff against a coroner for 


having negligently approved an insufficient undertaking in 
replevin, held not to sustain a verdict for defendants. Iden. 


. Where property levied on attachment is taken in replevin, 


and is levied on by the officer from whom replevied, it is 
a defense to an action on the replevin bond or in an action 
for taking insufficient sureties. Idem. 


. In an action against an officer for taking an insufficient 


replevin bond, the plaintiff need not allege that he has 
prosecuted the sureties to judgment and execution with- 
out satisfaction. Adams Vv. Weisberger s.-crecesscceecssecees 


. In an action to enforce an officer’s liability for taking an 


insufficient replevin bond, it is immaterial whether the 
justice exceeded his jurisdiction in rendering replevin judg- 
ment. Iden. 

Since an officer taking a replevin bond guarantees the suffi- 
ciency of the sureties, it is not necessary to allege, in an 
action against an officer, that he acted wrongfully or negli- 
gently. Idem. : 


Specific Performance. See STATUTE OF FrauDs. 


1. 


a) 


An agreement to convey ten acres of forty owned by 
vendor, “being every fourth block in said forty acres,” 
when the forty acres consists of blocks 59 and 60, 73 and 
74, 75 and 76 and the north half of 91 and 92, it too indefi- 
nite and uncertain for specific enforcement. Omaha Loan 
& Trust Co. v. Goodman..... ecGieesieilgy erase. g: Rare d's.0 a ast ofe-n 8 le.0 acecerere 


. Petition in an action for specific performance, held to state 


a cause of action. Solé v. ANdersOn.crccccscccccverescsccees 


. In order to justify a decree of specific performance of a 


verbal agreement for the sale of real estate the acts of 
part performance relied on to escape operation of the 
statute of frauds, must be clearly, definitely and satis- 
factorily shown, and it must also appear that such acts 
were done with reference to and in pursuance of the con- 
tract. Lewis v. NOrth.ccccccccccccccceccscccccsscccccvesesene 


. Continued possession by an alleged vendee under a parol 


contract for the sale of land, held not part performance 
when he was occupying the land as a former owner. Idem. 
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Specific Performance—conciuded. 
5. Continued possession by a tenant held not a part per- 
formance of a verbal contract for the sale of land by the 
landlord. Ident. 


State and State Officer. See Counts. 

It is no valid ground for the dismissal of an action brought 
by the state against a corporation that the federal court 
has granted an injunction to restrain the attorney gen- 
eral from the prosecution thereof. State v, Chicago, h. I. 


Statute of Frauds. 


Agreements Not to be Performed Within One Year. 

1, Any agreement which by its terins is not to be performed 
within one year from the making thereof is void unless 
the same or a memorandum thereof be in writing and sub- 
scribed by the party to be charged thereby. eynolds v. 
First Nat. Bank... cc cc cc cence cece ence nec ne etre eee ennaeees fees 


2. The contract set out in the petition held unenforceable, as 
not to be performed within one year. Ident. 


3. A parol contract, to be void, must be one that by its terms 
is not to be performed within one one year from the mak- 
ing thereof. Idem. 


4. Where by the specific terms of a contract or where it 
appears that it was not the intention of the parties to 
- perform it within one year, the contract is void. Idem. 


5. An oral contract by which the bank agrees to hold the 
surety on a liquor bond harmless in consideration of the 
fact that the principal is their debtor and by being allowed 
to engage in the liquor business will be able to pay his 
debt, is void under the statute. IJdemt.......... edo 22 747, 

Promise to Answer for Debt of Another. 

6. Where goods, money or services are furnished to a third 
person, at the request and on the credit of the promisor, 
the undertaking is oviginal, and the promisor will be liable 
although the promise is not in writing. Williams v. Auten.. 


7. Where goods are furnished to a third party at the request 
of a promisor, with reliance on his credit, and the trans- 
action is such that the third party is liable therefor to the 

* promisee as an original undertaking on his part, and there 
being no joint contract, the promisor’s liability is collat- 
teral only as guarantor, and unless in writing is void 
under the statute of frauds. Ident. 


Real Property. Possession Under Contract. 
8. Where a vendee is occupying land as a former owner, there 
is no such taking possession under a verbal contract for 


G47 


153 


832 
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Statute of Frauds—concluded. 


the purchase of the land as will avoid the statute of 
frauds. Lewis v. North........... Sevbiety Aue eleteierenets sent eeeeees O92 


. Continued possession by a tenant is not such a part per- 


formance of a verbal contract for the purchase of lands as 
to take the case out of the statute of frauds. Possession, 
to have such an effect, must be clearly shown to refer to 
and result from the contractzand not the lease. Idem. 


Statutes. See Basranrps, 1. CONSTITUTIONAL LAW. HUSBAND AND 


Wire. Inroxicatine Liquors. Lim1iTATION OF ACTIONS. 
Amendments. 


. The act of March 10, 1895, to amend section 69 of the act 


of March 1, 1879, as to cities and villages not invalid be- 
cause of that section’s having’ been amended in 1881, a 
new section substituted and section 69 as enacted in 1879 
repealed. State v. City of WAN00. cc... cece cece cece eee enenee 40 
Construction, 
See MorrTGaAGE, 10. 


. A statute will not be declared void as against public policy 


since such statute, when duly enacted, is the expressed pub- 
lic policy of the state on that subject. State v. Helden- 


DFEN ose esie eed O84 westerns 4 Wiser ie Wve Rate 4 Soaaue pocccceseseee 156 
In construing a statute form should give way to substance. 
State V. Frye vcccsvcccccesvcccccecsceteessseeece Sais etehear’ 817, 819 


. Where one construction leaves a portion of a statute 


meaningless and nugatory and another construction gives 
to the entire statute an intelligent and consistent mean- 
ing, the latter will ordinarily be adopted. Taylor v. Western 
Travelers Accident Ass’n....... Co neeeccetesercssvccsesssescoes TGS 


Enactment, 


. An act of the legislature is not invalid, merely because the 


journal of one house is silent as to its concurrence in an 
amendment by the other house. State v. City of Wuhoo.... 40 


General and Special Laws. 


. The provisions of the act of March 27, 1901, are not, as 


to tax commissioner, void as being forbidden special legis- 
Jation. State C. Aitben... ccc ccccc ce sec ec ce re enereeaee ea beene 425 


. Chapter 54 of the Criminal Code, authorizing the prosecu- 


tion of capital offenses by information filed by the county 
attorney or by indictment by the grand jury in each and 
every county in the state, is not violative of section 19, 
article 6 of the constitution, requiring all laws to be of 
uniform operation. Coil v. State.....-..ececeseeees oa weirs - 15 


Subjects and Titles. 


. The constitution does not prohibit the legislature from 


adopting comprehensive titles to bills. State v. Heldenbrand.. 136 
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Statutes—concluded. 
9. A law will not be declared unconstitutional merely be- 
cause the title is broader than the act. Idem. 


10. The title of an act of the legislature of 1877 (Session Laws, 
p. 5) “to prevent the fraudulent transfer of personal prop- 
erty” with sufficient clearness indicates the subject of the 
proposed legislation. Idem. 

The title to the act of March 27, 1901, relating to the gov- 
ernment of cities of from 40,000 to 100,000 inhabitants, 
sufficiently covers its provisions as to tax commissioner. 
Beate V. Aitken crcccvccccsccrccencccsersccrovescnteesecsecss 


Witness Fees. 

12. Prior to the amendment in 1885 of section 461 of the Crim- 
inal Code, a county was not liable for defendant’s witness 
fees where he was indicted for a felony. Worthen v. County 
Of SONMSON a 0.5 85 is:e:6 Syne 6 0 4:8'bi0 ee ois 860% 5 l0.0'6, 0108! sie! “e'bi6 wie wieie'e:b 0:85 


11 


Summons. See SERVICE. 
Where an action is brought against a nominal defendant in 
one county, summons can not properly be issued to a party 

in another county. Goldstein v. Fred Krug Brewing Oo...... 


Supersedeas. See APPEAL AND ERROR, 54-60. 
Sureties. See APPEAL AND ERROR, 57, 58. PRINCIPAL AND SURETY. 


Taxation. See CounTIzs. MUNICIPAL CoRPORATIONS, 10-12, Strat- 
UTES. 
Assessment. Collection and Enforcement. 

1. he law presumes that the officer making the assessment 
performed his full duty, and until the contrary is made to 
appear it will not be presumed that the lots were so situ- 
aled as to render their assessment together necessary. 
Pettibone v. Fitzgerald...........0- 


ee ey 


2. The mere fact that the pleadings show that two con- 
tiguous lots owned by the same person were assessed, 
taxed and owned together does not of itself render the tax 
proceeding illegal. Idem. 


3. Injunction will lie to restrain the collection of personal 


taxes by distress, when the assessment was without juris- 
diction. Rothwell v. Know Oounty......cccccreccees 


4. When a taxing officer acts within jurisdiction, an injunc- 
tion will not lie for irregularities in assessment. Idem. 

5. Where a tax is void, that is, where there is no tax which 
the plaintiff is in equity bound to pay, he may invoke the 
aid of a court of equity to protect his rights by an in- 
junction, notwithstanding section 144, article 1, chapter 77%, 
Compiled Statutes. Grand Island & W. 0. R. Co. v. Dawes 
ee 


- 428 


54 


« 728 
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Taxation—continued. 


1 6. 


md 


10. 


12. 


14. 


15. 


Tien. Payment. 
The tax lien upon real estate existing in favor of the 
public is, ordinarily, extinguished by payment. ‘The ex- 
ception to the rule is where land has been sold by the 
county treasurer and taxes against the same, becoming 
afterward delinquent, are paid by the holder of the iax 
sale certificate. Toy v. McHugh .........+.. 


. Taxes are a specific statutory lien upon lands against 


which they are charged. Idem. 


. In a suit to foreclose a tax lien, answer held an admission 


of the issuance and existence of the certificate of tax sale 
alleged. Battelle v. MCINtOSh. 0... ccc cece cece ecee esse teeece 


Payment and Recovery. 


. Under section 144, chapter 77, Compiled Statutes, where it 


is claimed that the taxes were levied for an illegal or un- 
authorized purpose or that they were invalid for any rea- 
son other than that the property was not liable for taxa- 
tion or that it had been twice assessed ‘in the same year, 
no formal protest is required. Ouster County v. Chicago, B. 


The demand for a return of taxes required by section 
144, chapter 77, Compiled Statutes, is sufficient if it speci- 
fies the taxes sought to be recovered, the ground upou 
which their return is demanded, and includes a demand 
for repayment. Idem. . 

A party must bring himself within the terms of the stat- 
ute if he wishes to recover taxes illegally paid. Martin v. 


Kearney County ...... Siaueieverane ere er rT TT ee S408 ees wees ay 


Yhe purchaser of real estate at delinquent tax sale is a 
volunteer and subject, ordinarily, to the rules applicable 
to voluntary payment of taxes. Idem. 


. Irregular action by a city council in making a levy of 


taxes for municipal purposes, resulting in the levy being 
declared illegal and void, is not a “mistake or wrongful 
act of the county treasurer or other officer,” within the 
meaning of section 131, article 1, chapter 77, Compiled 
Statutes, for which the county can be held liable to re- 
fund to a purchaser at a delinquent tax sale the illegal 
taxes so attempted to be levied. Idem. 

Sale for Non-Payment. 
An attaching creditor held not an owner within section 4, 
article 5, chapter 77, Compiled Statutes, relating to the 
enforcement of tax liens. Leigh v. Green........06. La wea see 
A land tax creates no personal liability against the owner- 
ship of the land and must be collected by a sale of the 
particular tract against which it is charged. Toy v. McHugh, 
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Taxation—concluded. 
Tax Deeds and Titles. 

16. The description in a sheriff’s deed is sufficient, where it 
provides means of identification. Abbott v. Coates.......... 247 

17. Title based on sheriff’s deed upon tax foreclosure, is in- 
sufficient as to lots specifically excepted in decree. Jdem, 

18. The rule of carcat emptor applies to the purchaser of real 
estate at tax sales. Martin v. Kearney Cownty..... cece e eae 538 

19. A purchascr of real estate at a delinquent tax sale is 
charged with notice of the public records showing the 
manner in which taxes for municipal purposes were levied 
by the city authorities. Idem. 

Oniformity. 

20. The act of March 27, 1901, held not to violate the constitu- 

tional requirement of uniform taxation. State v. Aitken.... 428 


Tender. See TRIAL, 19. 
A tender, in order to be effectual, must be absolute and un- 
conditional. Schrandt v. YOUNG... ..cccececceccncscvecceereee 204 


Threshing Grain. See Work AND LABOR. 
Title. See Morteacss, 14. Taxation. STATUTES. 
Transcript. See APPEAL AND ERROR, 61-67. 


Trespasser. : 
There may be and often are circumstances under which one 
owes soine active duty to a trespasser upon his premise. 
Tucker v. Draper.....ees Las iateateto isle Dea a beens whee ae ucers 66, 72 


Trial. See APPEAL AND Error. InstRucTIONS. New TRIAL. WIt- 
NESSES. 
Argument and Conduet of Counsel. 
1. In a prosecution for murder it is proper for the county 
attorney to outline to the jury the evidence which the 
state expects to produce. Russell v. Stdle....... sce ee ee eeee 512 
2. Alleged misconduct of counsel not prejudicial. Coil v. State, 15 
. Where counsel for the state referred in an argument to 
facts not in evidence and upon objection the district court 
instructed the jury to disregard such statements, no 
ground for complaint remained. Argabright v. Stute....... 403 


eo 


4, Where counsel argues dehors the record, misconduct may 
be cured by court’s instructions. Idem. ; 

5. Misconduct of counsel for the state in the argument of 
the case, must be such as to work a prejudice. dem, 

6. Misconduct of counsel, in order to work prejudicial error, 
must have been in disregard of the rules of legitimate 
argument of the evidence, and sufficient to unduly influ- 
ence the jury. Idem, 
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Trial—continued. 


%. 


2 


R=) 


10. 


11. 


12. 


16. 


17. 


18. 


19. 


Direeting Verdict. 
It is proper to direct a verdict, where the evidence is un- 
disputed and the conclusion is foregone. Bender v. King- 
MAN coccvcccccnavcece Rae oe 4. seaeeeeoes seer eeee 469 


It is not error to take from the jury an immaterial issue 
concerning which there is not sufficient evidence to sus- 
tain a verdict, even though there be a scintilla of evidence 
thereon which was admitted without objection. Boggs v. 
BOGTS coccerececcccccvsqves sevcece Uihihea reves cee ds <u Sale a w'SteL 274 


. Where the evidence is undisputed and unequivocal, it is not 


error for the trial court to direct a verdict. Nelson v. City 
OF OMANA cocccceccvcccccccceccnnece 6 Se HANS BHT Rwlald bee nere WN RES 823 


When the petition states a cause of action and the answer 
states no defense, it is not error to direct a verdict for 
the amount for which suit was brought. Hrabak v. Village 
of Dodge ....eseees. errr eT RRR CERES eee ee 591 
Where the proof of plaintiff admissible under the plead- 
ings is insufficient to entitle him to recover, an instruction 
directing the jury to find for the defendant will be upheld. 
Ander8 v. Life Ins, CWaring C0...cccececcccencescceseecencees 585 


Jury. 


Where a point in a criminal trial is answered in an in- 
struction given, the court may refer to such instruction 
as answering an inquiry submitted by the jury during 
their deliberation. Savary v. State.......... a Deatatbsese acouMaGe ase 166 

. The voir-dire examination is no part of the trial. Coil v. 
State ..... gabhane.w es kane eee eenees ee cr ar 15 

. Record held to show the jury were in the custody of the 
sheriff during the entire trial. Bush v. State....... coveseee 128 

Rulings on Evidence. 

. The admission of immaterial testimony not easily sepa- 
rated from that which is material, is error curable by an 
instruction, Schrandt v. Young....... Ladin se ewR aa DETERS wees 254 
The refusal to call witnesses impeached upon a former 


trial is not the suppression of evidence. Argabriyht v. Stabe.. 402 
A refusal to receive evidence embraced within an offer to 
prove, but not covered by any question propounded to the 
witness on the stand, is not error. Frickson v. Schmill.... 368 
A question is not prejudicial if the objection to it is sus- 
tained. Argabright v. Staté....csse.ee fe sishexans Satelsinielelehe wae atere 402 
When in direct examination an objection to a question is 
interposed and sustained there must be an offer to prove 
the facts sought to be elicited and a ruling of the court to 
present a question for review. Brennan-Love Co. v. McIntosh.. 522 
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Trial—concluded. 
Striking Cause from Docket. 

20. Striking a cause from the docket suspends, but does not 

dismiss, the action. Hayden v. Huff.....ceccccccccevscceeees 375 
Verdict. Findings. 

21. A jury, after consideration and discussion of the evidence 
in a case, agree to find for plaintiff in a sum equal to 
one-half the amount claimed in the petition. Held not 
error. Metcalf v. BOCKOVEN..... ccc cece ce cece cece nee eeceenes 877 


22. Where the jury retires after finding a verdict and there- 
after returns an amended verdict, held not error. Coil 
Du Sle: 2c Sai ncas ah th oke Heb Mae se Cals Odie eee eee ore eee - 15 


23. Where the court finds all the facts from which the law will 
infer fraudulent intent in a conveyance, a decree will not 
be reversed as contrary to law because it fails to state 
that the fraudulent intent existed. Cochran v. Cochran.... 450 


24. The jury are bound to give their verdict in obedience to 
the instructions of the court. Union State Bank v. Hutton... 664 
Barton v. Shull ......... piel daierale voi piela sepsis erecta hee oa 6a 8 570 


Trusts. 
1. Terms of trust agreement construed. Patterson v, Lanning, 634 
2. An owner of property who conveys it to a trustee to be 
used in the paymeut of another’s debts has the right to 
prescribe the terms and conditions of its sale and applica- 
tion. Idem. 


Usury. 
1. When in the computation of interest a mistake is made 
and more than 10 per cent. is charged, the contract will not 
be declared usurious for that reason. Dodds v. McCormick 
Harvesting Machine CO... cc cc cccccn won ccnceeecccrecsceevecer 759 


2. Before a contract. may be declared usurious, there must be 
an agreement between the parties to charge and receive 
a greater rate of interest than that allowed by law. Idem. 

3. Action of trial court in withdrawing question of usury 
from jury, held proper. Idem. 


Variances. See PLEADING, 12. 


Vendor and Vendee. 

1. A vendee in a contract for a sale of land, while in default, 
can not maintain an action to recover back payments on 
the ground of the rescission of the contract by the vendor. 
MlOY: Ve, MUA Co eos Beis ha we ee EE ah bie 684 89 ONGC dere ee 6:84 ek ae 80 

2. Evidence in a suit to recover back money paid in part per- 
formance, le/d to sustain judgment for defendant. Jdem. 


Venue. See Costs. CRimMINAL LAW AND PROCEDURE, 5, 6, INSUR- 
ANCE, 20, 22. 


INDEX. 


Verdict. See APPEAL AND Error. TRIAL. 


Vested Rights. See Common Law. 


Waiver. See APPEAL AND Error, 18, 19. CRIMINAL Law AND 


PRocEDURE, 15. INDICTMENT AND INFORMATION, 7, INSUR- 
ANCE, 


Water and Watercourses. 


1. 


wD 


Wills. 


Definition. See page 461, note. Chicago, R. I. & P. R. Co. 
VD. AMNAVEESEN cece e cece eee sia "or! o Stncaieserarearstaue signs erste tharessrene-8 sie teverevee 


. A right to damages for the obstriction of watercourses 


does not accrue until the overflow results. Idem. 


. An ordinance extending the right of a water company to 


exercise its franchise free from the city’s option to pur- 
chase, without compensation, without submission of the 
question to a popular vote, is forbidden by section 19, 
chapter 12a, Compiled Statutes, 1897. Poppleton v. Moores... 


Life Estate. Betterments. 
A will by a tenant for life only, which purports to devise 
the fee of the lands which are the subject of tenancy, does 
not operate as a bequest of an equitable lien upon the re- 
version in behalf of the testator because of his having paid 
off an incumbrance upon the premises existing at or prior 
to the creation of the life estate. Schimpf vu. Rhodewaid... 


. A will consisting of a simple sentence in the German lan- 


guage, of which the following is, as nearly as possible, a 
literal translation into English, omitting names: “I do 
will and bequeath to my wife all my property, she has en- 
tire control [sie habt zu verfugen] over the same after my 
death as long as she lives,” devises a life estate only, and 
the reversion, at the death of the testator, vests in his heir 
or heirs at law. Iden. 


. Where a life tenant is entitled to be reimbursed for im- 


provements, such right will not pass by will devising the 
lands in fee and the oceupying claimants’ act is not avail- 
able to the devisee. Jdem. 


. The fact that that which the law implies is unnecessarily 


expressed in writing a will is insufficient to enlarge an 


963 


851 


estate therein devised. Idem.......... cece cecece ees eee 005, 110 


Undue Influence. 


. Undue influence must be such as would destroy the free 


agency of the testator. Boggs v. Boggs.........+-++ sivewars 


. There must be such a degree of urgent solicitation that, 


considering testator’s condition of mind and body, he was 
too weak to resist. Idem. 


. Although in general confidential relations may raise 


strong suspicion of undue influence, this is not true to the 
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Wilis—conoluded. 
same extent of the relation of husband and wife, where 
the relation has subsisted for a long time under circum- 
stances which give rise to a strong legitimate influence, 
and the disposition in question is not unjust or unnatural, 
idem. 


8. The burden is upon the contestants to establish undue 
influence, and in so doing it is not enough to show that 
the circumstances attending the execution of the will are 
consistent with the hypothesis of its having been obtained 
with undue influence. It must be shown that they are 
inconsistent with a contrary hypothesis. Idem. 


Witnesses. See CRIMINAL LAW, 4. DEPOSITIONS. EVIDENCE, 8. IN- 
STRUCTIONS, 19. STATUTES, 12. 
Compensation. 

1. Under section 461 of the Criminal Code the county is not 
liable for the fees and mileage of witnesses for the de- 
fendant unless the statutory affidavits have been filed. 
Such liability arises only by provision of statute. Worthen 
Vv. County Of TORNSON 2... ccccccceccccccccevccsescevccssscnceese TOF 


2. Petition in an action against a county to recover witness 
fees, held not to state a cause for action. Idem. 
Credibility. 
. The weight to be attached to the testimony of different 
witnesses, is peculiarly and especially a question for the 
jury. Lammers v. Boehmer. ..ecccccececeeees sevececases veeee 159 


2 


Cross-Eramination. 
4, To prevent a miscarriage of justice, the trial judge may, 
spuringly and discreetly, cross-examine a witness for the 
aceused. Nightingale v. State............ eet hiateeh ewes Peeerarar: ae 


. Questions calling for evidence tending to show the improb- 
ability of statements made in the examination in chief, or 
to throw doubt thereon, are proper upon cross-examina- 
tion, especially where such statements were in the nature 
of expert opinions. Schrandt v. YOUNG......cececeeereee eens 254 


on 


6. A written statement of a witness, inconsistent with and 
contradictory to his testimony, and offered for the pur- 
pose of impeachment, is not admissible unless the wit-- 
ness’s attention has been called thereto with reasonable 
certainty, and unless properly authenticated or adinitied 
by the witness. Omaha Loan & Trust Co. v. Douglas County... 1 


Words and Phrases. 
1. “A full answer.” Oakes v. Ziemer.... ccc cece cc ccnceeceecee 603 
2. “Adopted into his family.” Estate of Morton v. Morton...... 420 
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Words and Phrases—concluded. 


3. “Collection.” Durland ov. Durland........0.000- eeeeeee 813, 815 
4. “Evasive answer.” Oakes v. Ziemerssccccccccceesccccusveces 603 
5. “Mistake or wrongful act of the county treasurer or other 
ofticer.” Martin v. Kearney Cownty..... ccc cece ees Signe Srsierese 538 
6. “Newspaper.” Turney v. Blomstrom.............. sineins cecees 616 
7. “Pain” for “Paid.” Connor v. Becker......... srnk(iha treme br aeras 856 


S. “Plaintiff’s own testimony.” New Omaha Thomson-Houston 
Electric Light Co. v, Baldwin........ acetaveserere Sia 6th saree ee om ereoie aie 180 

9. “Recovery.” Durland v. Durland......... Seminaries -813, 815 

10. “Resident alien.” Glynn v, GlYNn. ccc cece cece eee eceseneees B72 
11. ‘To my children, share and share alike.” Estate of Morton 
DM. Morton .......ceeeeeee Wiebe .oe Seles cis eile a hepeeieieees were eeeee 420 
Work and Labor. 

One undertaking to do work requiring special skill impliedly 
warrants that he has such skill as the nature of the serv- 
ices requires, and that machinery is sufficient. Van 
Nortwick v. Holbine ..... ccc cceeeeee wie wieaseseyese ooveccccvecesces. 147 


